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2  Jack  Mail  vs. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California 

In  Bankruptcy  No.  46674-PH 

In  the  Matter  of 

JACK  MAU, 

Bankrupt. 

DEBTOR'S  PETITION 

Form  No.  1 

To  the  Honorable^ ,  Judge 

of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California. 

The  Petition  of  Jack  Mau,  Residing  at  No.  624 
So.  Berendo  Street,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  by  oc- 
cupation a  custom  tailor  (engaged  in  the  business 
of  custom  tailoring),  respectfully  represents: 

1.  Your  petitioner  has  had  his  principal  place 
of  business  at  137  E.  7th  Street,  Los  Angeles,  Cali- 
fornia, within  the  above  judicial  district,  for  a 
longer  portion  of  the  six  months  immediately  pre- 
ceding the  filing  of  this  petition  than  in  any  other 
judicial  district. 

2.  Your  petitioner  owes  debts  and  is  willing  to 
surrender  all  his  property  for  the  benefit  of  his 
creditors,  except  such  as  is  exempt  by  law,  and  de- 
sires to  obtain  the  benefit  of  the  Act  of  Congress 
relating  to  bankruptcy. 
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3.  The  schedule  hereto  annexed,  marked  Sched- 
ule A,  and  verified  by  your  petitioner's  oath,  contains 
a  full  and  true  statement  of  all  his  debts,  and,  so 
far  as  it  is  possible  to  ascertain,  the  names  and 
places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by 
the  provisions  of  said  Act. 

4.  The  schedule  hereto  annexed,  m.arked  Sched- 
ule B,  and  verified  by  your  petitioner's  oath,  con- 
tains an  accurate  inventory  of  all  his  property,  real 
and  personal,  and  such  further  statements  concern- 
ing said  i^roperty  as  are  required  by  the  provisions 
of  said  Act. 

Wherefore  your  petitioner  prays  that  he  may  be 
adjudged  by  the  court  to  be  a  bankrupt  within  the 
pur\dew  of  said  act. 

JACK  C.  SCHAPIRO  & 
DANIEL  S.  MALAMED, 

/s/  DANIEL  S.  MALAMED, 

Attorneys  for  Petitioner. 

/s/  JACK  MAU, 
Petitioner. 

State  of  California, 

Coimty  of  Los  Angeles — ss. 

I,  Jack  Man,  the  petitioner  named  in  the  fore- 
going petition,  do  hereby  make  solemn  oath  that 
the  statements  contained  therein  are  true  according 
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to   the   best   of   my   knowledge,   information,    and 
belief. 

/s/  JACK  MAU, 
Petitioner. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  November,  1948, 

/s/  ELEANOR  B.  CURTIS, 

Notary  Public  in  and  for  said 
County  and  State.   [2*] 

[Endorsed] :    Filed  November  15, 1948. 


United  States  District  Court 
Southern  District  of  California 

ORDERS  OP  ADJUDICATION  AND 
OF  GENERAL  REFERENCE 

At  Los  Angeles,  in  said  District  on  November  15, 
1948. 

The  respective  petitions  of  each  of  the  petitioners 
in  the  proceedings  hereinafter  mentioned,  filed  on 
the  respective  dates  hereinafter  indicated,  that  he 
be  adjudged  a  bankrupt  under  the  Act  of  Congress 
relating  to  bankruptcy,  having  been  heard  and  duly 
considered;  and  there  being  no  opposition  thereto; 

It  is  adjudged  that  each  of  said  petitioners  is  a 
bankrupt  under  the  Act  of  Congress  relating  to 
bankruptcy;  and 


*Page    numbering    stamped    at    bottom    of    page    of    original 
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It  is  thereupon  ordered  that  the  said  proceedings 
be,  and  they  hereby  are,  referred  generally  to  the 
referees  in  bankruptcy  of  this  Court,  whose  names 
appear  opposite  the  respective  proceedings  herein- 
after mentioned,  to  take  such  further  proceedings 
therein  as  are  required  and  permitted  by  said  Act, 
and  that  each  of  the  said  bankrupts  shall  hence- 
forth attend  before  said  referee  and  submit  to  such 
orders  as  may  be  made  by  him  or  by  a  Judge  of  this 
Court  relating  to  said  bankruptcy. 

Number:     46,674-PH. 
Title  of  Proceedings:    Jack  Mau. 
Filed:     11-15-48. 

Referee:  Reuben  G.  Hunt,  Esq.,  Los  Angeles, 
Calif. 

/s/  PAUL  J.  Mccormick, 

United  States  District  Judge. 
[Endorsed] :    Filed  November  15,  1948.  [3] 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

In  Bankruptcy  No.  46,  674-PH 

In  the  Matter  of 
JACK  MAU, 

Bankrupt. 

AMENDED    SPECIFICATIONS    OF    OBJEC- 
TION TO  DISCHARGE  OF  BANKRUPT 

Comes  Now  Paul  W.  Sampsell,  the  duly  elected, 
qualified  and  acting  Trustee  for  the  Estate  of  the 
above  named  bankrupt,  and  objects  to  the  discharge 
of  the  bankrupt  from  his  debts,  and  by  permission 
of  the  Court  does  file  the  following  amended  speci- 
fications, namely: 

Specification  No.  1. 

That  on  or  about  July  26,  1948,  the  bankrupt 
obtained  an  extension  of  credit  in  the  sum  of 
$730.92  from  Walbrooke  Clothes,  Inc.,  of  Trenton, 
New  Jersey,  by  knowingly  and  fraudulently  mak- 
ing, signing  and  delivering  to  the  said  Walbrooke 
Clothes,  Inc.,  a  materially  false  statement  in  writing 
respecting  his  financial  condition  in  the  means  and 
by  the  manner  as  hereinafter  specifically  set  forth, 
namely,  that  on  July  26,  1948,  the  bankrupt  was 
indebted  to  Walbrooke  Clothes,  Inc.,  for  merchan- 
dise purchased  by  him  on  or  about  April  22,  1948, 
amounting  to  $730.92  which  was  on  July  26,  1948, 
long  past  due  and  unpaid.  That  said  Walbrooke  [4] 
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Clothes,  Inc.,  wrote  to  the  said  bankrupt,  calling 
his  attention  to  the  fact  that  said  invoice  was  long 
past  due,  and  demanded  payment  thereof  by  return 
of  mail.  That  in  response  thereto  the  bankrupt 
upon  receipt  of  said  demand,  wrote  said  creditor, 
Walbrooke  Clothes,  Inc.,  informing  it  in  writing 
that  he  had  the  sum  of  $12,500.00  in  escrow,  which 
was  to  be  released  to  him  as  soon  as  he  could  get  a 
Court  order  and  asked  for  a  further  extension  of 
credit  on  the  .payment  of  said  past  due  account. 
That  in  writing  said  letter  the  bankrupt^ meant  to 
convey  to  said  creditor  the  impression,  thought,  be- 
lief and  idea  that  he  had  the  sum  of  $12,500.00 
coming  to  him  personally,  and  that  out  of  said  sum 
of  $12,500.00  the  bankrupt  would  pay  said  indebted- 
ness. That  said  statement  in  writing  was  materially 
false  and  known  to  the  bankrupt  to  be  materially 
false  in  that  in  truth  and  in  fact  there  w^as  no 
escrow  and  that  there  was  no  one  in  existence  hold- 
ing $12,500.00,  or  any  comparable  sum  to  be  re- 
leased to  the  bankrupt  under  any  circumstances 
whatsoever,  nor  was  there  any  Court  action  pend- 
ing from  which  the  bankrupt  could  or  would  receive 
the  smn  of  $12,500.00  or  any  comparable  sum. 

That  believing  said  false  statement  to  be  true,  and 
believing  that  the  bankrupt  had  the  sum  of  $12,- 
500.00  in  an  escrow  available  to  him,  the  said  bank- 
rupt, and  believing  that  the  bankrupt  would  pay 
said  obligation  out  of  said  sum  of  $12,500.00  which 
the  bankrupt  represented  to  be  in  escrow,  the  said 
creditor,  Walbrooke  Clothes,  Inc.,  refrained  from 
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pressing  payment  of  said  debt  and  the  same  never 
was  paid  and  still  remains  due,  owing  and  unpaid 
from  said  bankrupt  to  the  said  Walbrooke  Clothes, 
Inc.,  and  that  by  reason  of  the  foregoing,  the  bank- 
rupt has  been  guilty  of  one  of  the  acts  specified  in 
Section  14-c  of  the  National  Bankruptcy  Act,  and 
by  reason  thereof  should  be  denied  his  discharge. 

Specification  No.  2. 

That  subsequent  to  the  first  day  of  the  twelve 
months  immediately  preceding  the  filing  of  the 
petition  in  bankruptcy  [5]  herein,  and  on  or  about 
April  12,  1948,  the  bankrupt  knowingly  and  fraudu- 
lently transferred  certain  real  property  consisting 
of  a  joint  tenan-cy  interest  in  and, to  real  property 
located  at  906-908  S.  Sycamore  Street,  Los  An- 
geles,  California,  described  as  follows: 

Lot  34  of  Tract  5690  as  per  map  recorded  in 
Book  60,  page  76  of  Maps  in  the  office  of  the 
County  Eecorder  in  and  for  the  County  of  Los 
Angeles,  to  his  wife,  Miriam  Mau,  with  the  actual 
intent  on  the  part  of  the  bankrupt  to  hinder,  delay  or 
defraud  his  creditors,  and  that  by  reason  of  the 
foregoing,  the  bankrupt  has  been  guilty  of  one  of 
the  acts  specified  in  Section  14-c  of  the  National 
Bankruptcy  Act,  and  should  be  denied  his  discharge.  , 

Specification  No.  3. 

That  subsequent  to  the  first  day  of  the  twelve 
months  immediately  preceding  the  filing  of  the  peti- 
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tion  in  bankruptcy  herein,  the  bankrupt,  Jack  Mau, 
knowingly  and  fraudulently  concealed  certain  per- 
sonal property  belonging  to  him  consisting  of  a 
man's  three-stone  ring  of  one  (1)  carat  weight, 
with  the  actual  intent  to  hinder,  delay  or  defraud 
his  creditors,  and  that  by  reason  of  the  foregoing, 
the  bankrupt  has  been  guilty  of  one  of  the  acts 
specified  in  Section  14-c  of  the  National  Bankruptcy 
Act. 

Wherefore,  the  trustee  prays  that  the  discharge 
of  the  bankrupt  from  his  debts  in  bankruptcy  be 
denied. 

/s/  PAUL  W.  SAMPSELL, 

Trustee  in  Bankruptcy. 

CEAIG,  WELLER  & 
LAUGHARN, 

By  /s/  THOMAS  S.  TOBIN, 

Attorneys  for  Trustee. 

[Endorsed] :    Filed  July  8,  1949.  [6] 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 
OF  LAW  ON  OPPOSITION  TO  DISCHARGE 

The  Trustee  having  filed  specifications  of  objec- 
tion to  discharge  of  bankrupt,  and  the  same  having 
been  set  for  hearing  before  the  undersigned  Referee 
in  Bankruptcy  at  his  courtroom  in  the  Federal 
Building,  Los  Angeles,  California,  for  April  8,  1949, 
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at  10:00  A.M.  on  said  date,  and  the  Trustee  appear- 
ing by  his  attorneys,  Messrs.  Craig,  Weller  & 
Laugharn,  Thomas  S.  Tobin,  of  counsel,  and  the 
bankrupt  appearing  in  person  and  by  his  attorney, 
Daniel  S.  Malamed,  and  some  testimony  having  been 
taken  and  the  matter  having  been  thereafter  con- 
tinued to  May  10,  1949,  and  a  stipulation  having 
been  entered  into  on  May  11,  1949,  for  the  taking 
of  the  deposition  of  a  witness,  I.  Goldberg,  and 
thereafter  the  bankrupt  having  employed  Messrs. 
Quittner,  Stutman  &  Shutan  as  additional  counsel, 
and  motions  to  strike  the  specifications  of  objection 
to  the  discharge  of  bankrupt  having  been  made  by 
them,  and  amended  specifications  of  objection  hav- 
ing been  filed  by  counsel  for  the  trustee,  and  trial 
of  said  opposition  to  the  discharge  of  [7]  the  bank- 
rupt having  been  resumed  on  September  9,  1949, 
and  briefs  having  been  prepared  on  behalf  of  both 
the  trustee  and  the  bankrupt,  and  the  matter  hav- 
ing been  thoroughly  argued  by  counsel  and  the 
Referee  being  fully  advised  in  the  premises,  now 
makes  and  enters  the  following  Findings  of  Fact 
and  Conclusions  of  Law: 

Findings  of  Fact 

I. 

The  Referee  finds  that  on  or  about  July  26,  1948, 
the  bankrupt.  Jack  Mau,  was  indebted  to  Wal- 
brooke  Clothes,  Inc.,  of  Trenton,  New  Jersey,  in 
the  sum  of  $730.92,  which  amount  was  due  the  said 
Walbrooke  Clothes,  Inc.,  on  open  account  and  which 
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was  past  due;  that  Walbrooke  Clothes,  Inc.,  had 
written  the  bankrupt  demanding  payment  of  said 
obligation,  had  called  the  attention  of  its  local  rep- 
resentative, Ellis  Wishnow,  to  said  delinquent  ac- 
comit  and  was  prepared  to  place  said  delinquent 
account  in  the  hands  of  an  attorney  or  a  collection 
agency  or  a  credit  insurance  company  for  pressure 
for  immediate  payment  thereof. 

That  on  or  about  July  26,  1948,  for  the  purpose 
of  inducing  Walbrooke  Clothes,  Inc.,  from  refrain- 
ing from  pressing  said  account  for  immediate  pay- 
ment or  collection,  the  bankrupt.  Jack  Mau,  first 
informed  Ellis  Wishnow,  local  representative  of 
Walbrooke  Clothes,  Inc.,  upon  the  said  Ellis  Wish- 
now  making  a  personal  call  on  said  bankrupt  in  an 
endeavor  to  collect  said  account,  that  he,  the  said 
bankrupt,  had  coming  out  of  an  escrow  to  him,  the 
said  bankrupt,  the  sum  of  $12,500.00  in  cash  which 
was  to  be  released  to  him  as  soon  as  he  could  get  a 
court  order ;  that  at  the  time  of  said  conference  with 
the  said  Ellis  Wishnow,  the  bankrupt  prepared  in 
his  own  handwriting  a  letter  direct  to  Walbrooke 
Clothes,  Inc.,  informing  it  that  he  had  the  sum 
of  $12,500.00  in  escrow  which  was  to  be  released 
to  him  as  soon  as  he  could  get  a  court  order,  and 
requested  said  Walbrooke  Clothes,  Inc.,  to  be  pa- 
tient with  him  and  give  him  a  further  extension 
of  time.  [8] 

That  upon  receipt  of  said  statement  in  writing 
signed  by  the  bankrupt  and  delivered  to  I.  Gold- 
berg, Credit  Manager  for  Walbrooke  Clothes,  Inc., 
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at  Trenton,  New  Jersey,  the  said  I.  Goldberg,  be- 
lieving said  statement  to  be  true,  and  believing  that 
the  bankrupt  had  the  sum  of  $12,500.00  coming  to 
him  out  of  an  escrow  out  of  which  would  be  paid 
the  obligation  then  and  there  owning  to  Walbrooke 
Clothes,  Inc.,  refrained  from  placing  said  account 
against  said  bankrupt  held  by  the  said  Walbrooke 
Clothes,  Inc.,  for  collection,  refrained  from  suing 
on  the  same  or  pressing  the  same  further  in  any 
manner  whatsoever  until  it  became  necessary  for 
the  said  Walbrooke  Clothes,  Inc.,  to  file  its  claim 
in  this  bankruptcy  proceeding  as  a  result  of  the 
bankrupt's  ensuing  bankruptcy. 

That  said  statement  was  false  and  untrue  and 
was  known  by  the  bankrupt  to  be  false  and  untrue 
in  that  the  bankrupt  did  not  have  coming  to  him  the 
sum  of  $12,500.00  out  of  escrow ;  that  no  escrow  had 
ever  been  opened  providing  for  a  distribution  to  the 
bankrupt  of  $12,500.00  which  would  be  available  to 
pay  the  claim  of  Walbrooke  Clothes,  Inc.,  and  that 
at  the  time  of  making  said  statement  in  writing  to 
Walbrooke  Clothes,  Inc.,  the  bankrupt  did  not  be- 
lieve said  false  and  untrue  statements  to  be  true. 

Based  on  the  foregoing  Findings  of  Fact,  the 
Court  makes  the  following  Conclusions  of  Law: 

Conclusions  of  Law 

I. 

The  Court  concludes  that  the  bankrupt  has  been 
guilty  of  one  of  the  acts  specified  in  Section  14-c 
of  the  National  Bankruptcy  Act,  and  by  reason 
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thereof  should  be  denied  his  discharge,  and  that  an 
order  should  be  made  accordingly. 

Dated  at  Los  Angeles  in  the  Southern  District 
of  California,  this  4th  day  of  November,  1949. 

/s/  REUBEN  G.  HUNT, 

Referee  in  Bankruptcy. 

Disapproved  as  to  Form  Under  Local  District 
Rule. 

/s/  JACK  TENNER, 

Attorneys  for  Bankrupt. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  November  4,  1949.  [9] 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  DISCHARGE 
OF  BANKRUPT 

Specifications  of  objection  to  the  discharge  of  the 
bankrupt  having  been  filed  by  Paul  W.  Sampsell, 
Trustee  in  bankruptcy  herein,  and  having  duly  come 
on  for  hearing  pursuant  to  novice  commencing 
April  8,  1948,  and  having  been  continued  and  ad- 
journed a  number  of  times,  the  bankrupt  appearing 
in  person  and  by  his  attorneys,  Messrs.  Quittner, 
Stutman  &  Shutan  and  Daniel  S.  Malamud,  and  the 
Trustee  appearing  by  his  attorneys,  Messrs.  Craig, 
Weller  &  Laugharn,  Thomas  S.  Tobin  of  counsel, 
and  the  matter  having  been  tried,  argued  and  sub- 
mitted, and  the  Referee  having  made  findings  of 
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fact  and  conclusions  of  law  in  favor  of  the  Trustee 
and  against  the  bankrupt,  now  on  motion  of  Messrs. 
Craig,  Weller  &  Laugharn,  attorneys  for  the  Trus- 
tee, Thomas  S.  Tobin  of  counsel,  it  is 

Ordered  that  Amended  Specification  No.  1  filed 
by  the  Trustee  be,  and  the  same  hereby  is,  sustained 
and  the  discharge  of  the  bankrupt  from  his  debts 
in  bankruptcy  be,  and  it  hereby  is,  denied.  [11] 

Done  at  Los  Angeles  in  the  Southern  District  of 
California  this  8th  day  of  November,  1949. 

/s/  REUBEN  G.  HUNT, 

Referee  in  Bankruptcy, 

[Endorsed] :    Filed  November  8,  1949.  [12] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  BY  JUDGE 

To  The  Hon.  Reuben  G.  Hunt,  Referee  in  Bank- 
ruptcy : 

The  Petition  of  Jack  Mau,  Bankrupt  herein, 
respectfully  represents : 

I. 

That  amended  specifications  of  objections  to  the 
discharge  of  your  Petitioner  have  been  filed  by  Paul 
W.  Sampsell,  Trustee  in  Bankruptcy  herein,  and 
the  same  came  on  for  hearing  before  this  honorable 
Court,  and  the  matter  has  been  tried,  argued  and 
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submitted,  and  an  Order  has  been  entered  denying 
the  discharge  of  the  Bankrupt  on  the  8th  day  of 
November,  1949:  to  wit: 

"Specifications  of  objection  to  the  discharge  of 
the  bankrupt  having  been  filed  by  Paul  W.  Samp- 
sell, Trustee  in  bankruptcy  herein,  and  having  duly 
come  on  for  hearing  pursuant  to  notice  commencing 
April  8,  1948,  and  having-  been  continued  and  ad- 
journed a  number  of  times,  the  bankrupt  appearing 
in  person  and  by  his  attorneys,  Messrs.  Quittner, 
Stutman  &  Shutan  and  Daniel  S.  Malamud,  and  the 
Trustee  appearing  by  his  attorneys,  Messrs.  Craig, 
Weller  &  Laugharn,  attorneys  for  the  Trustee, 
Thomas  S.  [13]  Tobin  of  counsel,  it  is 

Ordered  that  Amended  Specification  No.  1  filed 
.by  the  Trustee  be,  and  the  same  hereby  is,  sustained 
and  the  discharge  of  the  bankrupt  from  his  debts 
in  bankruptcy  be,  and  it  hereby  is,  denied." 

II. 

That  the  said  Order  denying  the  discharge  of 
your  Petitioner  is  erroneous  for  the  following  rea- 
sons : 

(a)  That  the  said  Amended  Specifications  here- 
tofore filed  by  the  attorneys  for  the  Trustee  do  not 
contain  allegations  sufficient  to  deny  your  Peti- 
tioner's discharge  within  the  meaning  of  Section 
14(c)  3  of  the  National  Bankruptcy  Act  in  that  the 
letter  which  your  Petitioner  sent  to  Walbrooke 
Clothes,  Inc.,  is  not  a  materially  false  statement 
in   writing   respecting   your   Petitioner's   financial 
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condition  and  further  that  your  Petitioner  did  not 
obtain  an  extension  or  renewal  of  credit  within  the 
meaning  of  Section  14  (c)3  of  the  Bankruptcy  Act; 

(b)  That  this  Court  granted  the  request  of 
counsel  for  the  Trustee,  allowing  him  to  retake  a 
deposition  after  a  motion  to  suppress  the  same  had 
been  sustained;  that  the  said  authority  to  the  coun- 
sel for  the  Trustee  was  given  over  the  objection  of 
your  petitioner's  counsel  and  that  this  Court  was 
without  the  authority  to  permit  or  to  allow  the 
attorney  for  the  Trustee  to  retake  said  deposition; 

(c)  That  the  said  evidence,  introduced  in  the 
form  of  a  deposition,  should  therefore  be  stricken 
from  the  record,  and  any  inferences  and  conclusions 
drawn  from  the  same  should  be  disregarded; 

(d)  That  this  Court  erroneously  permitted  the 
introduction  of  evidence  in  the  form  of  a  deposi- 
tion over  objections  made  by  your  Petitioner's  coun- 
sel in  the  following  particulars :  [14] 

(1)  That  Interrogatories  10,  11,  12,  14  and  15 
were  improper  questions  in  that  there  was  a  lack  of 
proper  foundation  and  identification  of  the  docu- 
ment referred  to,  and  for  the  further  reason  that 
the  use  of  secondary  evidence  in  this  particular  was 
not  permissible; 

(2)  That  Interrogatory  16  called  for  hearsay 
without  the  introduction  of  the  letters  alleged  to 
have  been  written  to  your  Petitioner  and  as  to  what 
your  Petitioner  gave  to  Mr.  Wishnow  and  the  con- 
tent of  your  Petitioner's  reply  and,  further,  as  to 
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the  information  Mr.  Wishnow  gave  Mr.  Goldberg; 

(3)  That  Interrogatory  17  called  for  hearsay 
without  the  introduction  of  the  letter  allegedly 
written  to  Mr.  Wishnow  and,  further,  what  Mr. 
Wishnow  advised  Mr.  Goldberg; 

(4)  That  Interrogatories  18  and  19  called  for 
conclusions  from  documents  not  properly  identified 
and  introduced; 

(5)  That  Interrogatory  20  called  for  self-serv- 
ing declarations  and  was  based  on  document  not 
properly  identified  and  introduced; 

(6)  That  Interrogatory  21  refers  to  Interroga- 
tory 16,  and  the  said  answer  to  Interrogatory  16 
called  for  hearsay  without  the  introduction  of  let- 
ters allegedly  written  to  your  Petitioner  and  as  to 
what  your  Petitioner  advised  Mr.  Wishnow  and  the 
contents  of  Mr.  Wishnow 's  reply  and  what  Mr. 
Wishnow  told  Mr.  Goldberg; 

(7)  That  Interrogatory  22  called  for  hearsay; 

(8)  That  Interrogatory  24  called  for  self-serv- 
ing declarations  and  were  based  on  letters  not  prop- 
erly introduced  or  identified; 

(e)  That  the  Order  is  not  supported  by,  and 
is  contrary  to  the  evidence  in  that  the  evidence  did 
not  sustain  the  burden  of  proof,  to  wit:  that  the 
statement  allegedly  made  by  the  bankrupt  was 
known  to  be  false,  made  with  a  knowledge  of  its 
falsity  and  was  intended  to  deceive  and  which,  in 
fact,  did  deceive ;  that  the  evidence  presented  before 


18  Jaclv  Man  vs. 

this  Court  indicated  the  following  explanation  for 
the  utilization  of  the  phrase,  "12,500.00  in  escrow": 

Mr.  Mau  testified  that  he  had  been  indebted  to 
the  Bank  of  America  in  the  sum  of  $7,500.00,  which 
represented  the  first  and  second  mortgage  on  his 
home,  and  that  he  was  further  indebted  to  the  said 
Bank  of  America  in  the  sum  of  $4,000.00  on  an  un- 
secured promissory  note ;  that  he  had  made  arrange- 
ments with  Mr.  Bean,  the  Vice-President  of  the 
Bank  of  America  at  the  main  office  located  in  Los 
Angeles,  whereby  Mr.  Mau  and  his  wife  were  to 
execute  a  new  first  mortgage  which  would  secure  the 
indebtedness  to  the  bank  on  the  heretofore  executed 
first  and  second  mortgage,  together  with  providing 
the  bank  with  additional  security  on  the  unsecured 
promissory  note  in  the  sum  of  $4,000.00;  that  the 
"proposed  mortgage  would  be  in  the  sum  of  $12,- 
500.00 ;  that  there  would  be  $1,000.00  remaining  for 
the  bankrupt  which  he  intended  to  use  to  pay  this 
debt  to  Walbrooke  Clothes,  Inc. 

Mr.  Mau  had  been  having  matrimonial  difficulties 
with  his  wife  who  refused  to  cooperate  with  this 
venture,  and  consequently  the  proposed  escrow 
failed.  That  there  was  a  pattern  of  matrimonial 
difficulties  is  apparent  from  the  contents  of  the 
Exhibits  submitted  to  the  Court. 

(f )  That  the  foregoing  evidence  fails  to  support 
the  fraudulent  intent  of  your  Petitioner  within  the 
meaning  of  Section  14(c) 3  of  the  Bankruptcy  Act. 

(g)  That  the  said  Order  is  contrary  to  law  and 
contrary  to  the  evidence  heretofore  submitted  in 
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support  of  the  amended  specifications  in  that  the 
letter  written  by  your  petitioner  is  not  a  materially 
false  statement  in  writing  respecting  your  peti- 
tioner's financial  condition  within  the  meaning  of 
Section  14(c) 3  of  the  Bankruptcy  Act,  and  further 
that  your  petitioner  [16]  did  not  obtain  an  exten- 
sion or  renewal  of  credit  from  Walbrooke  Clothes, 
Inc.,  within  the  meaning  of  Section  14(c)  3  of  the 
Bankruptcy  Act. 

Wherefore,  your  Petitioner  prays  for  a  review 
of  the  said  Order  by  the  Judge  and  that  the  said 
Order  be  va-cated  and  set  aside. 

/s/  JACK  MAU, 

Bankrupt,  Petitioner. 

QUITTNER,  STUTMAN  & 
SHUTAN, 

By  /s/  JACK  TENNER, 

Attorneys  for  Petitioner.  [17] 

State  of  California, 
County  of  Los  Angeles — ss. 

Jack  Mau,  being  by  me  first  duly  sworn,  deposes 
and  says:  that  he  is  the  Petitioner  in  the  above 
entitled  action ;  that  he  has  read  the  foregoing  Peti- 
tion for  Review  of  Referee's  Order  by  Judge  and 
knows  the  contents  thereof;  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
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belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true. 

/s/  JACK  MAU. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  November,  1949. 

[Seal]        /s/  JACK  STUTMAN, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed]:     Filed  November  17,  1949.  [18] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  REFEREE  ON  REVIEW 
OF  ORDER  DENYING  THE  BANKRUPT 
A  DISCHARGE 

To  the  Honorable  Peirson  M.  Hall,  Judge  of  the 
Above-Entitled  Court : 

The  undersigned  Referee  in  Bankruptcy  presents 
to  the  Court  his  certificate  on  review  of  his  order 
entered  herein  on  November  8,  1949,  denying  the 
bankrupt  a  discharge. 

Craig,  Weller  &  Laugharn,  Attorneys  for  Trus- 
tee. 

Quittner,  Stutman  &  Shutan  and  Daniel  S.  Mala- 
mud.  Attorneys  for  Bankrupt. 
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I. 
Statement  of  the  Case 

On  February  25,  1949,  the  Trustee  in  Bankruptcy 
filed  herein  specifications  of  objection  to  the  dis- 
charge of  the  bankrupt.  On  May  10,  1949,  a  hear- 
ing was  had  upon  [20]  said  specifications.  Evi- 
den^'e  \Yas  received  at  such  hearing.  On  June  29, 
1949,  the  bankrupt  filed  herein  his  notice  of  mo- 
tion and  motion  to  strike  such  specifications.  On 
July  8,  1949,  mth  the  permission  of  the  Referee,  the 
Trustee  filed  herein  amended  specifications  of  objec- 
tion to  the  discharge  of  the  bankrupt.  On  July  14, 
1949,  the  bankrupt  filed  herein  his  notice  of  motion 
and  motion  to  strike  such  amended  specifications. 
On  July  19,  1949,  the  deposition  of  Isidor  Goldberg 
with  reference  to  the  opposition  to  the  discharge 
was  filed.  On  August  3,  1949,  the  bankrupt  filed 
herein  his  motion  for  suppression  of  such  deposi- 
tion. Thereafter,  and  on  September  9,  1949,  a  hear- 
ing was  had  upon  such  amended  specifications  and 
the  said  motions  to  strike  and  suppress  the  deposi- 
tion. Evidence  was  received.  The  case  was  then 
submitted  to  the  Referee  for  decision. 

The  Trustee  presented  to  the  Referee  his  proposed 
findings  of  fact  and  conclusions  of  law,  pursuant  to 
General  Rule  7a  of  this  court.  On  October  31,  1949, 
the  bankrupt  filed  herein  his  objections  to  such  pro- 
posed findings.  On  November  4,  1949,  the  Referee 
signed  and  filed  herein  his  findings  of  fact  and  con- 
elusions  of  law;  and  on  N"ovember  8,  1949,  signed 
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and  filed  herein  his  order  denying  a  discharge  to  the 
bankrupt.  On  November  17,  1949,  the  bankrupt 
filed  herein  his  petition  for  review  of  the  said  order 
by  the  Judge.  On  December  5,  1949,  the  reporter's 
transcript  of  the  hearing  on  September  9  was  filed 
herein.  On  December  28,  1949,  the  reporter's  tran- 
script of  the  proceedings  on  May  10,  1949,  was  filed 
herein. 

II. 

Statement  of  the  Evidence 

The  reporter's  transcripts  of  May  10  and  [21] 
September  9,  1949,  cover  the  proceedings  on  those 
dates  and  include  the  evidence  taken,  except  the 
exhibits  which  are  transmitted  herewith.  The  facts 
are  practically  not  in  dispute.  In  brief,  they  are  as 
follows : 

The  bankrupt  was  engaged  in  the  business  of  cus- 
tom tailoring  in  Los  Angeles.  On  or  about  July 
26,  1948,  he  was  indebted  to  Walbrooke  Clothes, 
Inc.,  a  corporation,  of  Trenton,  New  Jersey,  upon 
a  general  claim  for  goods  sold  on  credit  on  or  about 
April  22,  1948,  in  the  sum  of  $730.92.  Shortly  after 
July  26,  1948,  he  received  a  letter  from  such 
creditor,  calling  his  attention  to  the  fact  that  the 
bill  was  overdue  and  had  not  been  paid.  Soon  after 
the  receipt  of  such  letter,  the  bankrupt  wrote  Mr, 
Isidor  Goldberg,  the  credit  manager  of  such 
creditor,  on  the  back  of  said  letter,  as  follows : 
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Mr.  Goldberg 

Dear  Sir 

I  just  got  back  today  and  saw  Mr.  Wisnow.  I 
have  been  home  3  weeks  with  a  nervous  breakdown, 
lost  43  lbs. 

My  case  as  Mr.  Wisnow  nows  was  pospond  for 
3  weeks  more.  There  is  $12,500  in  Escrow^  to  be 
released  to  me  as  soon  as  we  get  the  court  order. 

Please  be  patient  with  me  and  I  will  streghten 
everthig  with  you  so  I  can  resume  bussines  in  the 
fall  so  both  of  us  can  prosper.  Things  while  I  was 
gone  where  very  bad. 

Hoping  to  get  a  favorable  reply  to  this  Mr.  WoU- 
cott  knows  me  for  years  and  I  am  sure  my  reputain 
has  been  of  the  best  This  trouble  will  all  be  settled 
in  a  few  weeks  Thanging  you  in  advance 

I  remain 

Respfuly  yours, 

JACK  MAU.  [22] 

Mr.  Ellis  Wishnow  was  the  creditor's  sales  rep- 
resentative in  Los  Angeles.  The  creditor  had  sent 
at  least  two  letters  to  the  bankrupt  advising  him 
that  his  account  was  overdue  and  that  the  creditor- 
would  be  compelled  to  turn  the  account  over  for 
collection  and  suit  if  it  was  not  paid.  The  bankrupt 
not  only  wrote  JMr.  Goldberg  that  he  had  this  money 
in  escrow  but  also  told  the  same  thing  to  Mr.  Wish- 
now.  Mr.  Wishnow  then  advised  Mr.  Goldberg  that 
the  bankrupt  had  his  money  tied  up  in  escrow  but 
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that  the  creditor  would  be  paid  and  not  to  press 
the  bankrupt  for  money. 

If  the  creditor  had  not  been  told  directly  by  the 
bankrujDt  by  this  written  statement  that  he  had  this 
$12,500.00  in  escrow  to  be  released  to  him  as  soon 
as  he  could  get  a  court  order,  it  would  not  have 
granted  any  further  time  to  the  bankrupt  for  the 
payment  of  the  account  and  would  have  turned  the. 
account  over  to  the  London  Guaranty  and  Accident 
Company,  with  whom  it  held  its  credit  insurance 
and  which  handled  the  creditor's  collections,  and 
that  company  would  then  have  turned  the  same  over 
to  its  attorneys  for  their  attention.  The  creditor, 
in  not  taking  action  to  collect  the  debt  and  in 
extending  the  credit  further,  relied  upon  the  said 
written  statement  of  the  bankrupt  and  upon  his 
oral  representations  to  Mr.  Wishnow^  to  the  same 
effect.  The  bankrupt  admitted  that  he  knew  the 
statement  to  the  creditor  about  the  escrow  was  false 
but  that  he  did  not  intend  to  mislead  or  deceive  or 
defraud  the  creditor  with  such  statement.  He 
further  testified  that  the  real  fact  was  that  there 
was  not  any  escrow  at  that  time,  but  that  it  was 
contemplated  at  one  time  that  an  escrow  would  be 
opened  and  completed  with  respect  to  the  sale  of 
some  property  in  which  he  was  interested,  out  of 
which  he  would  ultimately  receive  $1,000.00,  but 
that  such  [23]  escrow  was  never  created  and  the 
deal  collapsed. 

The  motion  to  suppress  the  deposition  was  heard 
at  the  hearing  on  September  9,  1949.    The  principal 
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contention  of  the  bankrupt  with  respect  thereto  was 
that  the  notary's  certificate  did  not  comply  with 
Federal  Rule  30f,  in  that  the  notary  did  not  cer- 
tify that  the  deposition  was  a  true  record  of  the 
testimony  given  by  the  witness.  This  matter  was 
considered  at  the  hearing  on  September  9,  1949. 
The  Referee  stated  that  if  the  trustee  thought  that 
the  deposition  was  defective  in  any  respect,  he 
could  take  the  deposition  over  again.  This  was 
objected  to  by  the  bankrupt  upon  the  ground  that 
if  the  deposition  were  suppressed,  it  could  not  be 
taken  over  again.  Later  on  at  the  hearing,  the 
bankrupt,  through  his  counsel,  stipulated  that  the 
deposition  need  not  be  taken  over  again  and  could 
be  received  in  evidence,  subject  to  his  objection  that 
it  was  insufficient  in  that  it  did  not  contain  such  a 
certification.  In  his  petition  for  review,  the  bank- 
rupt alleged  that  the  motion  to  suppress  the  deposi- 
tion was  sustained.  This  is  incorrect.  The  Referee 
made  no  order  with  respect  to  such  motion,  par- 
ticularly since  the  bankrupt's  counsel  suffered  it  to 
be  received  in  evidence,  subject  to  his  said  objec- 
tion thereto. 

III. 

Questions  Presented 

1.  Was  this  false  statement  of  the  bankrupt  re- 
garding the  escrow,  knowingly  and  fraudulently 
made  by  the  bankrupt  with  intent  to  deceive  and 
relied  upon  by  the   creditor  in  extending  credit? 

2.  Did  the  Refere  have  the  power,  if  the  motion 
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to  suppress  the  deposition  were  granted,  to  permit 
the  testimony  [24]  of  Goldberg  to  be  taken  again 
by  deposition? 

3.  Were  the  rulings  by  the  Referee  erroneous 
with  reference  to  the  admittance  into  evidence  of 
the  testimony  alleged  by  the  bankrupt  to  be  hear- 
say? 

4.  Was  the  testimony  given  in  the  deposition 
of  Goldberg,  the  credit  manager  of  the  creditor, 
with  respect  to  the  reliance  by  the  creditor,  in 
extending  credit  to  the  bankrupt,  upon  the  written 
statement  of  the  bankrupt  that  he  had  $12,500.00 
coming  to  him  out  of  an  escrow,  self-serving  and 
therefore  inadmissible  f 

5.  Where  did  the  burden  of  proof  lie  after  the 
Trustee  had  shown  to  the  satisfaction  of  the  Court 
that  tlie  bankrupt  had  committed  an  act  condemned 
by  Section  14a (2)  of  the  Bankruptcy  Act? 

IV. 

Comment  on  the  Law 

1.  Section  14c (3)  of  the  Bankruptcy  Act  pro- 
vides that  the  Court  may  deny  a  discharge  if  the 
bankrupt  '*.  .  .  obtained  an  extension  or  renewal 
of  credit,  by  making  or  publishing  or  causing  to 
be  made  or  published  in  any  manner  whatsoever,  a 
materially  false  statement  in  writing  respecting 
his  financial  condition;  .  .  .".  Such  a  statement 
must  have  been  made  knowingly  and  fraudulently, 
with  intent  to  deceive;  must  have  been  material 
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relative  to  the  bankrupt's  assets  and  liabilities;  and 
must  have  been  relied  upon  by  the  creditor  in  order 
to  constitute  a  sufficient  ground  of  denying  the  dis- 
charge. In  our  case,  the  contention  made  by  the 
bankrupt  is  that  while  the  written  statement  he 
made  to  the  creditor  regarding  the  $12,500.00  in 
escrow  was  false  and  the  facts  were  otherwise,  he 
did  not  make  such  statement  with  intent  to  defraud 
the  creditor.  Intent  to  [25]  deceive,  on  the  part 
of  the  bankrupt,  not  being  susceptible  of  direct 
proof,  will  be  regarded  as  established  by  reasonable 
and  necessary  inference  from  the  facts  of  the  case. 
The  burden  of  showing,  by  a  preponderance  of  evi- 
dence, countervailing  or  explanatory  facts  and  cir- 
cumstances sufficient  to  contravene  the  inference 
of  intent  to  deceive,  clearly  rests  upon  the  bank- 
rupt. To  permit  bankrupts  who  admit  the  commis- 
sion of  acts  forbidden  by  Section  14  of  the  Bank- 
ruptcy Act,  to  shield  themselves  from  the  penalties 
imposed,  by  merely  interposing  their  own  assertions 
of  honest  motives  and  innocent  intent,  uncorrobor- 
ated by  additional  evidence,  clear  and  convincing 
in  character,  would  result  in  affording  an  easy 
method  of  frustrating  the  purposes  of  the  law. 
One  who,  by  his  own  admission,  swore  to  a  state- 
ment which  he  knew  to  be  materially  false  would 
naturally  be  suspected  of  having  the  same  slight 
regard  for  truth  when  the  occasion  demands  of 
him  a  plausible  explanation.  In  re  Monsch,  E.  D., 
Ky.,  34  ABR  (NS)  116,  18  F.  Supp.  913.  See,  also, 
in  re  Rosenfield,  W.  D.,  N.  Y.,  22  ABR  (NS)  161, 
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1  F.  Supp.  924;  Yates  v.  Boteler,  CCA  9,  163  F.(2) 
953.  The  making  of  the  statement  mentioned  in  the 
statute  means  to  re<3klessly  make  it,  with  no  honest 
belief  that  it  is  true. ,  In  re  Weitzman,  N.  D.,  Tex., 
6  ABR  (NE)  427.  Whether  or  not  a  bankrupt 
fraudulently  intended  to  falsify  his  financial  state- 
ments in  any  particular  for  the  purpose  of  obtain- 
ing credit  is  largely  a  question  of  fact.  Baash- 
Ross  V.  Stephens,  CCA  9,  27  ABR  (NS)  591,  73 
F.(2)  902.  The  fact  that  a  false  financial  statement 
was  made  carelessly  and  with  no  bad  intent  and 
that  the  bankrupt,  at  the  time  of  making  the  state- 
ment, believed  that  he  would  be  able  to  repay  his 
creditors,  does  not  operate  to  prevent  the  statement 
from  [26]  barring  his  discharge.  In  re  Easthan, 
S.  D.,  Tex.,  18  ABR  (NS)  217,  51  F.(2)  287. 

It  thus  appears,  from  the  facts  in  this  case  and 
the  cited  cases,  that  the  bankrupt  committed  the 
offense  described  in  Section  14a (3)  of  the  Bank- 
ruptcy Act  and  is,  therefore,  not  entitled  to  a  dis- 
charge. 

2.  The  Referee  knows  of  no  rule,  law  or  decision 
at  least  where  it  does  not  appear  that  anyone  would 
be  prejudiced  or  that  a  vested  interest  would  be 
injured,  to  order  a  suppressed  deposition  taken 
over  again  to  cure  any  defects  therein.  No  show- 
ing was  made  here  by  the  bankrupt  that  the  re- 
taking of  the  deposition  would  prejudice  him  in 
any  way. 

3.  Even  if  the  so-called  ''hearsay"  testimony 
was  erroneously  admitted  into  evidence,  such  error 
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is  harmless  and  non-prejudicial  since  the  bankrupt 
himself,  by  his  own  testimony,  corroborated  such 
so-called  "hearsay"  testimony.  Error,  to  be  taken 
advantage  of,  must  be  prejudicial  to  the  complain- 
ing party.  An  appellant  may  assign  as  error  only 
such  proceedings  as  injuriously  affect  him.  Allen 
V.  Bay  Cities,  122  C.  A.  590,  10  P.(2)  520;  Bank  v. 
Cohen,  21  C.  A.  (2)  510,  69  P. (2)  875. 

4.  Even  though  the  testimonj^  given  by  Goldberg 
in  the  deposition  to  the  effect  that  the  creditor  re- 
lied upon  the  bankrupt's  written  statement  respect- 
ing the  escrow  be,  in  a  sense,  self-serving,  one  of 
the  necessary  elements  in  establishing  the  commis- 
sion by  the  bankrupt  of  the  act  prohibited  by  Sec- 
tion 14a(3)  of  the  Bankruptcy  Act  is  such  reliance, 
and  testimony  of  the  creditor  with  respect  thereto 
is  competent.  In  re  Boomgaarden,  D,  C,  Minn., 
9  ABR  (NS)  233,  17  F.(2)  149;  In  re  Lundberg, 
CCA  7,  48  ABR  41,  272  F.  107.  Furthermore,  the 
testimony  given  by  Goldberg,  the  credit  [27]  man- 
ager of  Walbrooke  Clothes,  Inc.,  to  the  effect  that 
such  creditor  relied  on  the  false  statement  in  ex- 
tending credit,  is  corroborated  by  the  fact  that 
thereafter  the  creditor  refrained  from  suing  upon 
the  account.  Under  these  circumstances,  the  admis- 
sion into  evidence  of  the  statement  of  Goldberg  in 
the  deposition,  that  the  creditor,  his  principal,  re- 
lied upon  the  statement  of  the  bankrupt  about  the 
$12,500.00,  does  not  constitute  prejudicial  error  on 
which  the  bankrupt  may  rely  upon  review.  McCur- 
tain  V.  Guthrie,  294  P.  133,  146  Okla.  144;  Johnson 
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V.  Tunstall,  (Tex.),  25  S.  W.  (2)  828,  rev'g.  13 
S.  W.  (2)  240.  At  all  events  it  would  seem  that 
such  testimony  would  be  prima  facie  evidence  of 
reliance,  and  the  burden  would  be  on  the  bankrupt 
to  show  that  the  creditor  did  not  rely  upon  the 
bankrupt's  statement  when  it  did  forbear  to  sue 
the  bankrupt  to  collect  the  unpaid  account. 

5.  In  presenting  the  evidence  above  summarized, 
the  'Trustee  showed  to  the  satisfaction  of  the  Ref- 
eree that  there  were  reasonable  grounds  for  believ- 
ing that  the'  bankrupt  had  committed  one  of  the 
acts  which  would  have  prevented  his  discharge  in 
bankruptcy  under  Section  14c  (3)  of  the  Bankruptcy 
Act.  In  Section  14c (7)  of  the  Bankruptcy  Act, 
it  is  provided  that,  where  this  situation  appears, 
the  burden  of  proving  that  he  has  not  committed 
any  such  acts  shall  be  upon  the  bankrupt. 

Findings  of  Fact  and  Conclusions  of  Law 

The  Referee's  findings  of  fact  and  conclusions 
of  law  were  filed  herein,  as  above  indicated,  on 
November  4,  1949.  [28] 

TI. 

Documents  Accompanying  This  Certificate 

The  documents  relative  to  the  order  of  the  Ref- 
eree made  on  November  8,  1949,  and  which  accom- 
pany this  certificate,  are  as  follows; 
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1.  The    documents    referred    to    above    under 
"Statement  of  the  Case." 

2.  The  one  exhibit  introduced  into  evidence. 

3.  Briefs  filed  by  counsel  with  the  Referee,  speci- 
fically as  follows: 

a.  Brief  of  Trustee,  filed  September  17,   1949. 

b.  Reply  brief  of  bankrupt,  filed  October  7,  1949. 

c.  Trustee's  memorandum  on  opposition  to  dis- 
charge, filed  October  19,  1949. 

Dated:    This  6th  day  of  January,  1950. 

Respectfully  submitted, 

/s/  REUBEN  G.  HUNT, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  January  6,  1950.  [29] 
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At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1950,  of  tlie  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles, on  Wednesday,  the  15th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  fifty. 

Present:  The  Honorable  Peirson  M.  Hall,  District 
Judge. 

[Title  of  Cause.] 

MINUTE  ORDER  AFFIRMING  REFEREE 

This  matter  having  been  submitted  to  the  court 
on  Petition  for  Review  of  the  Referee 's  Order  deny- 
ing the  discharge,  the  court,  being  fully  advised, 
orders,  that 

"The  Order  of  the  Referee  is  afiarmed."  [30] 


In  the  District  Court  of  the  United  States  Southern 
District  of  California  Central  Division 

In  Bankruptcy  No.  46,674-PH 

In  the  Matter  of 
JACK  MAU, 

Bankrupt. 

ORDER  AFFIRMING  REFEREE'S  ORDER 

The  petition  for  review  of  the  order  of  Referee 
Reuben  G.  Hunt  denying  a  discharge  to  the  bank- 
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nipt  herein,  coming  on  for  argument  on  January 
23,  1950,  the  bankrupt  and  petitioner  on  review 
appearing  by  his  attorneys,  Quittner,  Stutman  & 
Shutan,  Jack  Temier  of  counsel,  and  the  Trustee 
appearing  by  his  attorneys,  Messrs.  Craig,  Weller 
&  Laugharn,  Thomas  S.  Tobin  of  counsel,  and  the 
review  having  been  argued  and  submitted,  and  the 
Court  having  considered  the  same  and  having  en- 
tered its  Minute  Order  on  February  15,  1950,  now 
on  motion  of  Messrs.  Craig,  Weller  &  Laugharn, 
attorneys  for  the  Trustee,  it  is 

Ordered  that  the  findings  of  fact  and  conclusions 
of  law  of  the  Referee  be,  and  they  hereby  are, 
adopted  by  the  Court,  and  the  order  denying  the 
bankrupt's  discharge  is  affirmed. 

Done  at  Los  Angeles  in  the  Southern  District 
of  California  this  2nd  day  of  March,  1950. 

/s/  PEIRSON  M.  HALL, 

United  States  District  Judge. 

Approved  as  to  Form  Under  Rule. 

/s/  JACK  TENNER, 

Attorneys  for  Bankrupt. 

[Endorsed]:     Filed  and  entered  March  2,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To    Paul    W.    Sampsell,    Trustee    in    Bankruptcy 
Herein,    and    His    Attorneys,    Craig,    Weller 
&  Laugharn: 
Notice  Is  Hereby  Given  that  Jack  Mau,  Bank- 
rupt herein,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
Minute  Order  entered  February  15,  1950,  in  Book 
Number  75,  Page  261,  wherein  Honorable  Peirson 
M.  Hall,  Judge  of  the  above-entitled  Court,  affirmed 
the  Order  of  Honorable  Reuben  G.  Hunt,  Referee 
in  Bankruptcy,  denying  the  discharge  of  the  Bank- 
rupt herein. 

Dated:    This  13th  day  of  March,  1950. 

QUITTNER,  STUTMAN  & 
SHUTAN, 

By  /s/  FRANCIS  F.  QUITTNER, 
Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  March  13,  1950.  [32] 
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[Title  of  District  Court  and  Cause.] 

CORRECTED  NOTICE  OF  APPEAL 

To  Paul  W.  Sampsell,  Trustee  in  Bankruptcy 
Herein,  and  To  His  Attorneys,  Craig,  Weller 
&  Laugharn: 

Notice  Is  Hereby  Given  that  Jack  Mau,  Bank- 
rupt herein,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
Minute  Order  entered  February  15,  1950,  in  Book 
Number  75,  Page  261,  wherein  Honorable  Peirson 
M.  Hall,  Judge  of  the  above-entitled  Court,  affirmed 
the  Order  of  Honorable  Reuben  G.  Hunt,  Referee 
in  Bankruptcy,  denying  the  discharge  of  the  Bank- 
rupt herein;  and,  further, 

Notice  Is  Hereby  Given  that  Jack  Mau,  Bank- 
rupt herein,  appeals  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  that  Order 
entered  March  2,  1950,  in  Book  Number  64,  Page 
713,  signed  by  Honorable  Peirson  M.  Hall,  judge 
of  the  above-entitled  Court,  affirming  Referee's 
Order  Denying  Discharge. 

Dated:     This  28th  day  of  March,  1950. 

QUITTNER,  STUTMAN  & 
SHUTAN, 

By  /s/  FRANCIS  F.  QUITTNER, 

Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  April  3,  1950.  [34] 
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Los  Angeles,  California,  Tuesday,  May 
10,  1949,  10:00  A.M. 

The  Referee :     How  about  the  Jack  Mau  matter  ? 
Mr.  Tobin:     I  want  to  put  on  just  a  little  testi- 
mony in  the  Mau  matter. 

The  Referee :     All  right.   Go  ahead. 
Mr.  Tobin :     Mr.  Wishnow. 

ELLIS  WISHNOW 

called  as  a  witness,  being  first  duly  sworn,  testified 
as  follows : 

The  Referee :     State  your  name. 

The  Witness :     Ellis  Wishnow. 

Examination 
By  Mr.  Tobin : 
'  Q.    Mr.  Wishnow,  where  do  you  live? 

A.    4446  West  64th  Street. 

Q.     What  is  your  occupation? 

A.     Traveling  salesman. 

Q.     Are  you  the  local  representative  of  Wallbrook 
Clothes,  Inc.?  A.     Yes. 

Q.     You  are  their  local  representative? 

A.     Yes. 

Q.     Do  you  know  the  bankrupt,  Jack  Mau  ? 

A.    Yes,  I  do. 

Q.     How  long  have  you  known  him?  [2*] 

A.     I  have  known  Jack  Mau,  I  would  say,  13  or 
14  years. 

Q.     Prior  to  July  26,  1948,  was  he  indebted  to 
your  company? 


*  Page    numbering    appearing    at    top    of    page    of    original 
Repori;er's  Transcript. 
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(Testimony  of  Ellis  Wishnow.) 

A.  I  believe  at  one  time  he  was  indebted  to  us. 
I  am  not  positive,  but  he  bought  goods  from  us  prior 
to  that  time,  and  that  is  why  he  was  indebted  to  us. 

Q.  Showing  you  a  letter  dated  July  26,  1948, 
directed  to  Jack  Mau  of  Hollywood,  and  signed 
Wallbrook  Clothes,  Inc.,  by  I.  Goldberg,  Credit 
Manager,  I  will  ask  you  if  that  letter  will  refresh 
your  recollection  as  to  the  amount  Mau  owed  you  at 
that  time  ?  A.    Yes,  it  does. 

Q.     And  was  that  the  amount,  so  far  as  you  know  ? 

A.     So  far  as  I  know,  that  is  the  amount. 

Q.  Had  you  called  on  Mau  for  payment  of  that 
indebtedness  at  any  time  prior  to  that  date? 

A.  I  don't  believe  so,  prior  to  the  date  of  that 
letter. 

Q.  When,  if  at  any  time,  did  you  call  on  him  for 
pa}Tnent  of  that  obligation? 

A,  I  called  on  Jack  Mau  approximately  three 
days  after  that  letter  was  written,  receiving  a  copy 
of  the  same. 

Q.  You  had  received  a  copy  of  it  from  your 
headquarters'?  A.     That's  right.  [3] 

Q.  And  at  the  time  you  called  on  Mr.  Mau  about 
three  days  after  the  date  of  this  letter,  did  you  have 
a  conversation  with  him  1  A.     Yes,  I  did. 

Q.     Where  did  that  conversation  take  place? 

A.     In  the  store. 

Q.     Who  was  present? 

A.  Jack  Mau,  and  I  believe  the  tailor  and  sales- 
man. 
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(Testimony  of  Ellis  Wishnow.) 

Q.     And  yourself?  A.     Yes. 

Q.  Will  you  give  the  Court  the  substance  of  the 
conversation  that  took  place  between  you  and  Jack 
Mau  ? 

A,  I  asked  Jack  when  he  expected  to  make  the 
payment,  and  he  told  me  at  the  time  that  he  was 
sick  for  quite  a  while,  and  it  cost  a.  lot  of  money, 
and  that  he  had  $12,500,  I  believe,  in  escrow,  and  he 
expected  it  out  within  two  or  three  weeks,  and  when 
it  came  through  he  would  pay  us  our  money. 

Q.  Did  you  make  the  suggestion  to  him  that  he 
write  those  facts  to  your  headquarters  ? 

A.  Yes,  I  told  him  to  explain  it  to  them,  so  they 
would  know  that. 

Q.  Showing  you  the  back  of  this  letter  of  July 
26th,  directed  to  Jack  Mau  of  Hollywood,  signed 
Wallbrook  Clothes,  Inc.,  and  calling  your  attention 
particularly  to  the  handwriting  on  the  back,  are 
you  familiar  with  Jack  Man's  [4]  handwriting? 

A.     No,  I  am  not. 

Q.     Do  you  know  his  signature  ? 

A.     No,  I  don't. 

Q.     You  wouldn't  know  it?  A.     No. 

Q.  In  any  event,  did  you  make  recommendations 
of  any  kind  to  your  company  with  regard  to  not 
pressing  Mau  for  the  time  being  in  connection  with 
this? 

A.  I  told  them  Jack  would  probably  pay  it,  be- 
cause he  told  me  he  would. 

The  Referee :     May  I  see  that,  please  ? 
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(Testimony  of  Ellis  Wishnow.) 

Mr.  Tobin:  Yes,  your  Honor.  I  would  like  to 
offer  it  in  evidence,  if  the  Court  please,  as  Trustee's 
Exhibit  1. 

Mr.  Malamed:  I  think  I  will  object  to  it  at  this 
time,  because  at  this  time  it  hasn't  been  tied  together 
with  the  bankrupt.  There  is  no  proof  of  his  signa- 
ture. I  don't  know  that  it  is  proper  at  this  time. 
I  think  when  the  bankrupt  is  on  the  stand  they  will 
be  able  to  ask  the  bankrupt  and  get  it  in  in  that  way. 

The  Referee:     Did  you  prepare  the  schedules'? 

Mr.  Malamed :     Yes,  your  Honor. 

The  Referee :     And  he  signed  them  % 

Mr.  Malamed:     Yes,  sir. 

The  Referee :  Do  you  contend  that  this  signature 
is  not  his  signature  ?  [5] 

Mr.  Malamed:  I  wouldn't  contend  that  it  is  not 
his  signature.  I  said  I  don't  know. 

The  Referee:  What  is  your  point?  Have  you 
seen  this  ? 

Mr.  Malamed:  I  don't  want  to  make  it  difficult 
here. 

Mr.  Tobin :  I  will  ask  to  have  it  marked  as  Trus- 
tee's  Exhibit  1  for  identification,  and  then,  as 
Trustee's  Exhibit  No.  2,  for  the  purpose  of  laying  a 
foundation  for  the  introduction  of  Exhibit  1  for 
identification,  I  would  like  to  offer  in  evidence  page 
4  of  the  transcript  of  the  examination  of  the  bank- 
rupt, which  occurred  in  this  court  on  February  2, 
1949,  at  2  p.m.,  in  response  to  questions  asked  by 
Mr.  Samuel  Miller  in  regard  to  that  same  letter. 
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(Testimony  of  Ellis  Wislmow.) 

Mr.  Malamed :  If  your  Honor  please,  I  will  with- 
draw my  objection  to  the  letter  being  introduced  in 
evidence. 

The  Referee :     Have  you  seen  this  ? 

Mr.  Malamed:     I  saw  the  transcript. 

The  Referee:  Have  you  read  this?  Show  it  to 
him. 

(Mr.  Tobin  handed  transcript  to  the  witness.) 

Mr.  Malamed:  I  withdraw  my  objection,  your 
Honor. 

The  Referee:  I  am  going  to  overrule  the  objec- 
tion, if  you  want  to  put  it  in  evidence. 

Mr.  Tobin :     I  will,  yes. 

The  Referee:  The  Court  has  the  power,  under 
the  law  and  the  decisions,  to  compare  a  signature 
with  previous  signatures  of  the  same  party  in  the 
same  proceeding,  and  I  [6]  have  just  looked  over 
Jack  Man's  signatures  to  his  schedules  in  this  bank- 
ruptcy, and  his  statement  of  affairs,  and  the  Court 
rules  that  it  is  Jack  Man's  signature.  Furthermore, 
his  evidence  identifies  this  particular  letter,  so  I  will 
overrule  the  objection  and  receive  it  in  evidence. 


EXHIBIT  NO.  1 
Mr.  Goldberg 

Dear  Sir 

I  just  got  back  today  and  saw  Mr.  Wisnow.  I 
have  been  home  3  weeks  with  a  nervous  breakdown, 
lost  43  lbs. 


Paul  W.  Sampsell,  etc.  41 

(Testimony  of  Ellis  Wishnow.) 

My  case  as  Mr.  Wisnow  nows  was  pospond  for  3 
weeks  more.  There  is  $12,500  in  Escrow  to  be  re- 
leased to  me  as  soon  as  we  get  the  court  order. 

Please  be  patient  with  me  and  I  will  stregthen 
everythig  with  you  so  I  can  resume  bussines  in  the 
fall  so  both  of  us  can  prosper.  Things  while  I  was 
gone  were  very  bad. 

Hoping  to  get  a  favorable  reply  to  this  Mr.  Woll- 
cott  knows  me  for  years  and  I  am  sure  my  reputain 
has  been  of  the  best.  This  trouble  will  all  be  set- 
tled in  a  few  weeks.     Thanging  you  in  advance 

I  remain 

Respfuly  yours, 

JACK  MAU. 


Q.  (By  Mr.  Tobin)  :  Did  you  believe,  at  the  time 
you  made  jout  recommendations  to  the  company, 
that  Jack  Man  had  $12,500  coming  from  an  escrow "? 

A.     At  the  time  of  this  letter 

Q.  (By  Mr.  Tobin)  :  Did  you  believe  that  he  was 
telling  the  truth  ? 

A.     Yes,  I  believed  he  was  telling  the  truth. 

Q.  If  you  had  known  that  the  statements  con- 
tained in  Trustee's  Exhibit  No.  1  were  not  true, 
would  you  have  recommended  to  your  company  that 
they  give  him  further  time  f 

A.     No,  I  wouldn't. 

Q.  How  long  prior  to  the  date  of  Exhibit  No.  1, 
that  is,  July  26th,  approximately  how  long  had  your 
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company  been  pressing  Jack  Man  for  payment  of 

this  obligation? 

A.  According  to  the  letter,  the  letter  was  dated 
July  26th,  and  the  terms  of  the  bill  was  net  60  days, 
and  they,  claimed  thej^  were  30  days  past  due  on 
July  26th,  so  it  was  probably  the  first  time  we  put 
any  pressure  on  at  all. 

The  Referee:  Mr.  Tobin,  what  specification  is 
that? 

Mr.  Tobin :     Specification  No.  4. 

The  Referee:     I  see.  False  statement  in  writing? 

Mr.  Tobin :     Yes,  your  Honor. 

The  Referee :     All  right, 

Q.  (By  Mr.  Tobin)  :  I  believe  you  testified  that 
you  recommended  that  he  be  given  more  time  % 

A.     Yes,  I  believe  I  did. 

Mr.  Tobin :     That  is  all. 

The  Referee:  You  believe  you  testified,  or  did 
you  say  that  ? 

A.  At  the  time  Mr.  Mau  told  me  he  had  this 
money  coming,  I  wrote  my  company  and  told  them 
about  it,  and,  in  response  to  that,  I  believe  they 
gave  him  more  time. 

Mr.  Samuel  Miller:  May  I  be  excused,  your 
Honor  ? 

The  Referee :     Yes. 
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Examination 
By  Mr.  Malamed : 

Q.  You  say  you  have  known  Mr.  Mau  for  a  very 
long  period  of  time  ? 

A.    That's  right. 

Q.     And  you  represented  other  companies,  too  ? 

A.    The  same  firm. 

Q.     A  number  of  years  1  A.     Yes. 

Q.  You  had  been  doing  business  with  him,  for 
that  firm,  for  all  these  years "? 

A.  No.  Jack  worked  for  someone  else  before  he 
had  that  place,  and  I  knew  him  there.  [8] 

Q.     How  long  had  he  had  this  place,  do  you  know  ? 

A.  I  am  not  sure,  but  I  imagine  that  was  1944 
or  1945. 

Q.     A  number  of  years  ?  A.     Yes. 

Q.  And  during  that  time  had  he  been  purchasing 
from  your  company  through  you  ? 

A.  I  believe  we  sold  Mr.  Mau  one  or  two  bills 
before  that  time,  I  would  say  about  six  to  nine 
months  before  this  came  up. 

Q.  Now,  before  you  received  a  copy  of  this  letter 
in  the  mail,  you  hadn't  been  asked  to  press  him  for 
any  payment  of  seven  hundred  and  some  odd  dollars 
due  the  company? 

A.     I  don't  believe  so.  I  don't  believe  I  had  been. 

Q.  But  this  was  actually  the  first  contact  that 
was  made  for  collection  of  this  past  due  debt "? 

A.     As  far  as  I  can  remember. 
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Q.  Isn't  it  a  fact  that  you  came  to  talk  to  Mr. 
Man  after  you  received  that  letter,  and  you  ex- 
plained to  him  or  told  him  that  you  knew  about 
his  circumstances,  you  knew  that  he  had  been  losing 
money  at  that  time,  did  you  not  ? 

A.  I  knew  that  Mr.  Man  was  sick,  I  could  see 
that  he  had  lost  30  or  40  pounds,  and  he  told  me  it 
had  cost  him  a  lot  of  money. 

Q.  Isn't  it  a  fact  that  you  told  Mr.  Man  that  you 
weren't  worried  about  him  from  a  credit  standpoint, 
that  you  [9]  felt  that  he  mould  pay  this  bill  ? 

A.     Yes,  that's  right. 

Q.  Did  you  also  suggest  to  him  that  he  write 
something  to  the  credit  manager  to  indicate  his  good 
faith,  not  to  ignore  this  letter,  but  to  let  him  know 
something  was  going  to  be  done  ? 

A.     That's  right. 

Q.  Did  you  also  suggest  to  him  that  he  try  to 
send  some  money  within  the  next  couple  of  weeks  ? 

A.     Yes. 

Q.  Did  you  discuss  anything  further  with  Mr. 
Mau  as  to  what  he  might  possibly  write  in  a  letter? 

A.  I  told  him  to  write  to  them  the  things  he  told 
me. 

Q.  Did  he  at  that  time  tell  you  anything  about 
the  $12,500? 

A.     First  he  told  me  he  had  money  in  escrow. 

Q.     Did  he  tell  you  how  much  money  ? 

A.  I  am  not  sure  of  the  exact  amount ;  I  wouldn't 
say. 
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Q.     Did  he  tell  you  what  kind  of  an  escrow? 

A.     I  believe  it  was  a  house,  but  I  am  not  sure. 

Q.  In  other  words,  he  was  supposed  to  get  some 
money  from  his  house  % 

A.  I  believe  so.  I  am  not  sure  whether  the  money 
was  from  a  house,  but  there  was  money  involved. 

The  Referee :     In  escrow  f 

The  Witness:  And  when  that  came  through  he 
would  send  the  money. 

Q.  (By  Mr.  Malamed) :  In  the  case  of  a  bad 
debt,  do  you  have  anything  to  do  with  the  collection 
of  it? 

A.  No.  Sometimes  I  suggest  that  I  call  on  the 
account  and  see  what  I  can  do.  It  is  usually  handled 
from  the  Credit  Department. 

Q.  In  this  particular  case  did  you  have  any  spe- 
cific instructions  as  to  what  you  were  to  do  ? 

A.    No. 

Q.  When  you  received  a  copy  of  this  letter  of 
July  26th,  was  there  any  other  communication  sent 
to  you? 

A.     Not  that  I  can  recall. 

Q.  So  it  was  just  the  first  warning,  so  to  speak, 
and,  as  a  result,  you  went  to  see  the  debtor,  and  you 
had  no  instructions  as  to  any  further  proceedings? 

A.     That's  right. 

Q.  What  if  the  man  had  told  you,  "I  don't 
intend  to  pay,"  or  "I  can't  pay"? 

A.  I  would  tell  the  company,  and  it  was  up  to 
them. 

Q.  You  would  report  back  whatever  the  conversa- 
tion was  ? 
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A.     I  would  report  back,  yes. 

Q.  Would  it  be  up  to  you  to  make  a  recommenda- 
tion to  tlie  company  as  to  what  proceedings  to  take  ? 

A.     Pardon  ? 

Q.  Would  it  be  up  to  you  to  make  a  recommenda- 
tion to  the  company? 

The  Referee:  Ask  him  why  he  didn't  make  a 
recommendation. 

Mr.  Malamed:  There  are  two  things  there,  if 
your  Honor  please,  one,  that  if  the  man  had  not  told 
him  the  story,  he  would  have  recommended  differ- 
entl}^  than  he  did,  and,  having  told  him  the  story,  he 
did  what  he  did. 

The  Referee:  If  he  said  he  had  no  money  com- 
ing, or  something  like  that,  this  gentleman  would 
write  back  and  tell  them  he  was  against  it,  but  when 
he  said  he  had  $12,500  coming  to  him,  they  naturally 
delayed  action,  just  like  you  and  I  would.  Don't  let 
me  throw  you  off  the  track. 

Q.  (By  Mr.  Malamed)  :  Was  there  anything  in 
your  conversation  with  Mr.  Mau  concerning  the 
money  coming  out  of  escrow  that  you  understood  to 
be  a  created  story,  for  the  purpose  of  giving  your 
credit  manager  something  to  keep  him  quiet  for  a 
while  *? 

Mr.  Tobin:  I  object  to  it  as  calling  for  a  conclu- 
sion of  the  witness. 

The  Referee:  Well,  I  think  that  objection  is 
good.  You  are  entitled  to  examine  on  the  other 
examination. 
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Q.  (By  Mr.  Malamed) :  Well,  did  you  honestly 
believe  that  there  was  money  coming  out  of  an 
escrow  to  Mr.  Mau  ? 

The  Referee :    What  difference  does  it  make  ?  [12] 

Mr.  Tobin:  I  think  that  would  be  competent, 
your  Honor,  if  he  believed  it  to  be  true,  on  the  ques- 
tion of  reliance. 

The  Referee :  Wait  a  minute.  Maybe  I  am  wrong 
there. 

Mr.  Tobin:  I  think  that  is  competent,  on  the 
matter  of  his  belief. 

Q.  (By  Mr.  Malamed) :  Did  you  honestly  be- 
lieve he  had  this  money  coming  out  of  the  escrow? 

A.  Yes,  I  did.  He  told  me  so,  and  I  naturally 
believed  him. 

Q.  When  did  you  see  Mr.  Mau  again,  after  this 
letter  was  written  ? 

The  Referee:  How  long  are  you  going  to  take, 
counsel  *? 

Mr.  Malamed :     Not  very  long. 

The  Referee :     We  will  recess  for  10  minutes, 

(Ten-minute  recess.) 

The  Referee :     Proceed.   Go  ahead,  counsel. 

Q.  (By  Mr.  Malamed)  :  Mr.  Wishnow,  you  testi- 
fied that  you  spoke  to  Mr.  Mau  about  vn.^iting  a  let- 
ter. To  your  knowledge,  was  any  extension  of  time 
granted  to  Mr.  Mau  for  the  payment  of  the  debt, 
as  a  result  of  any  conversation  he  had  with  you  or 
any  letter  he  wrote  ? 
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A.  I  think  on  account  of  a  letter  lie  wrote  an 
extension  was  given  him. 

Q.  Was  anything  done,  either  verbally  or  in 
writing  ? 

A.     I  don't  believe  so.  [13] 

Q.  And  you  don't  know  what  sort  of  action  would 
have  been  taken  if  he  hadn't  written  any  sort  of 
letter  ?  You  had  no  instructions  on  that  1 

A.     No,  not  myself,  no. 

Mr.  Malamed :     I  think  that  is  all. 

Examination 
By  Mr.  Tobin : 

Q.  Do  you  know  what  the  policy  of  your  com- 
pany would  have  been  if  the  debtor  didn't  pay  a 
bill  of  that  kind? 

A.  They  probably  would  have  given  him  a  little 
bit  more  time,  and  if  he  didn't  pay  or  show  any  incli- 
nation to  pay,  usually  they  would  turn  it  over  to  the 
insurance  company,  that  is,  the  Guaranty  Insurance 
Company. 

The  Referee:  The  insurance  company  guaran- 
teed the  account?  A.     Yes,  I  believe  so. 

Mr.  Tobin:     That  is  all. 

Mr.  Malamed :     That  is  all. 

Mr.  Wishnow:  The  right  of  subrogation  follows. 
That  is  all. 

Mr.  Tobin:  That  is  all.  If  your  Honor  please, 
counsel  wanted  a  continuance  in  this  matter,  and  I 
told  him  the  other  dav  I  would  consent  to  it.    I 
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imagine,  possibl}^  in  the  meantime,  however,  it 
might  be  well  to  take  the  deposition  of  this  credit 
manager,  Mr.  Goldberg, 

The  Referee:  Yes,  because  he  would  be  the  one 
to  [14]  state  whether  or  not  the  company  relied  on 
this  and  granted  an  extension,  and  whether  they 
would  have  granted  it  without  this  statement. 

Mr.  Tobin:  I  don't  want  to  subject  the  bankrupt 
to  unnecessary  expense.  If  counsel  wants  to  stipu- 
late that  the  deposition  may  be  taken  on  written 
interrogatories,  I  will  prepare  such  interrogatories 
and  submit  them  to  him,  and  he  can  submit  counter- 
interrogatories,  if  he  wishes,  and  we  can  send  them 
the  stipulation,  and  they  may  be  filled  out  before 
any  Notary  Public. 

Mr.  Malamed:     I  think  so. 

Mr.  Tobin :  In  that  case,  I  will  prepare  the  writ- 
ten interrogatories. 

The  Referee :     How  long  shall  we  continue  if? 

Mr.  Tobin :     How  long  do  you  want,  counsel "? 

The  Referee:  You  would  need  at  least  30  days, 
wouldn't  you? 

Mr.  Tobin :     At  least. 

Mr.  Malamed :  Do  you  want  to  make  it  about  six 
weeks'? 

Mr.  Tobin:  When  can  your  Honor  set  it?  How 
about  Thursday,  June  23rd  ? 

The  Referee :     That  is  a  busy  day. 

Mr.  Tobin :  How  about  Tuesday,  the  21st  ?  How 
does  that  sound  1 

The  Referee:  Do  you  think  that  will  give  you 
enough  time  1  [15] 
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Mr.  Tobin :  Yes.  We  will  get  them  out.  May  we 
have  a  photostatic  copy,  either  that,  or,  if  counsel 
wants  to  stipulate  that  we  can  read  in  his  deposition 
the  contents  of  Exhibit  No.  1,  on  both  sides 

Mr.  Malamed:  I  think  you  already  have  that  in 
the  record  somewhere,  counsel,  and  I  so  stipulate. 

Mr.  Tobin:  There  is  no  objection  on  the  ground 
that  it  is  not  the  best  evidence?  That  is  the  only 
thing  I  have  in  mind.  Otherwise  we  would  have  to 
get  photostatic  copies  of  Exhibit  No.  1  to  be  sent 
back  with  the  deposition. 

Mr.  Malamed :  I  will  let  him  present  it  any  way 
he  wishes.  If  you  want  to  make  photostats,  all  right. 

Mr.  Tobin :  I  think  probably  that  is  the  best  way, 
to  have  photostats  made. 

The  Referee:  Be  sure  that  counsel  gets  one  of 
the  photostats. 

Mr.  Tobin :     Yes,  your  Honor. 

The  Referee:  Be  sure  and  get  that  exhibit  back 
to  the  Court. 

Mr.  Tobin:     Yes,  your  Honor. 

The  Referee:  All  right,  then.  This  matter  is 
continued  to  June  21st.  Do  you  want  it  at  10  o'clock 
or  2  0  'clock  ? 

Mr.  Tobin:  I  imagine  10  o'clock,  your  Honor, 
because  the  day  lasts  longer  then. 

Mr.  Malamed:     That  is  Tuesday? 

Mr.  Tobin:     Yes. 

[Endorsed] :    Filed  Dec.  28, 1949. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

In  Bankruptcy,  No:  46,674-PH 

In  the  Matter  of 
JACK  MAU, 

Bankrupt. 

Before  the  Honorable  Reuben  G.  Hunt,  Referee 
in  Bankruptcy. 

REPORTER'S  TRANSCRIPT  OF  PROCEED- 
INGS ON  HEARING  ON  AMENDED 
OBJECTIONS  TO  BANKRUPT'S  DIS- 
CHARGE, ON  FRIDAY,  SEPTEMBER  9, 
1949,  AT  10  A.M. 

APPEARANCES 

For  the  Trustee: 

CRAIG,  WELLER  &  LAUGHARN,  By 
THOMAS  S.  TOBIN,  Esq. 

For  the  Bankrupt: 

QUITTNER,  STUTMAN  &  SHUTAN  By 
JACK  TENNER,  Esq.,  and 
FRANCIS  F.  QUITTNER,  Esq. 

Friday,  September  9,  1949.   10 :00  A.M. 

The  Referee:     Go  ahead  with  the  Mau  matter. 

Mr.  Quittner:  If  your  Honor  please,  there  has 
been  on  file  with  the  Court  a  motion  to  suppress 
the  deposition. 
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The  Referee:     Is  that  something  new? 

Mr.  Quittner:  No.  It  has  been  on  file  for  some 
time.  Mr.  Tobin  has  notice  of  the  motion,  and  it 
was  set,  as  per  an  agreement  between  counsel,  to 
have  been  heard  at  the  last  time  that  the  matter 
came  up  for  hearing,  and  Mr.  Weller  called  on  that 
morning,  telling  us  that  Mr.  Tobin  would  be  out  of 
town,  could  we  set  it,  the  entire  procedure,  over 
until  today. 

It  is  my  suggestion  to  the  Court,  with  the  Court's 
permission,  of  course,  that  the  motion  to  suppress 
the  deposition  be  heard  before  we  get  into  other 
matters,  because  I  think  an  adjudication  as  to 
whether  or  not  the  deposition  may,  in  the  first  in- 
stance, be  presented  to  the  Court  may  be  very 
material  and  may  perhaps  save  a  great  deal  of  time. 

The  Referee:  Wait  a  moment.  I  see  here  on 
August  3,  1949,  a  motion  to — a  notice  of  motion  to 
suppress  deposition.  I  don't  find  any  grounds  stated 
in  the  notice  in  support  of  the  motion.  What  are 
they? 

Mr.  Quittner:  There  is  a  notice  of  motion,  and 
accompanying  that  is  a  motion.  [2*] 

The  Referee :  Your  notice  of  motion  should  state 
upon  what  gromids  it  is  made. 

Mr.  Quittner:     I  did,  your  Honor 

The  Referee:  I  know,  but  on  the  face  it  doesn't 
so  state.    You  should  state  it  there. 

Mr.  Quittner:  It  is  not  on  the  notice  of  motion. 
I  filed  a  separate  document  called  a  motion,  in 
w^hich  I  state  the  grounds. 


*  Page    numbering    appearing    at    top    of    page    of    original 
Reporter's  Transcript. 
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The  Referee:  I  know.  When  you  file  a  notice 
of  motion  you  also  give  the  grounds  on  which  you 
proceed.    How  about  that,  Mr.  Tobin? 

Mr.  Tobin : ,  That  deposition  was  taken  pursuant 
to  stipulation,  which  was  entered  into  May,  1949, 
between  former  counsel  for  the  bankrupt  and  my- 
self. The  stipulation  reads:  "It  is  hereby  stipu- 
lated  " 

The  Referee :     Is  that  stipulation  on  file  ? 

Mr.  Tobin:     It  should  be. 

The  Referee :  Let  us  find  that.  Are  you  familiar 
with  that'? 

Mr.  Bhutan:     We  have  a  copy  of  the  stipulation. 

The  Referee:  What  is  wrong  with  the  stipu- 
lation ? 

Mr.  Quittner :  Your  Honor,  I  find  nothing  wrong 
with  the  stipulation,  except  the  stipulation  does 
not  waive  the  procedure  under  the  Federal  Rules. 

The  Referee:  That  isn't  my  point.  Just  let  me 
get  the  stipulation.  [3] 

Mr.  Quittner:  I  have  it  here,  your  Honor.  It 
might  save  time. 

The  Referee:     Wait  until  I  get  the  original. 

Mr.  Tobin:  The  original  stipulation  may  be  at- 
tached to  the  deposition. 

The  Referee:-  Have  I  got  the  deposition*? 

Mr.  Tobin:     It  should  be  here. 

The  Referee:  No,  it  isn't  here.  You  had  better 
ask  the  outer  office  to  find  it. 

Mr.  Tobin:  We  have  a  copy  of  it.  That  was 
sent  back  to  us. 
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The  Referee :  You  might  step  in,  Mr.  Tobin,  and 
get  it.  Wait  a  minute,  Mr.  Tobin.  Here  it  is.  Wait 
a  second.  Maybe  I  am  wrong.  Here  is  the  deposi- 
tion.   The  stipulation  should  be  on  file,  shouldn  't  it  *? 

Mr.  Quittner :  We  will  stipulate  that  a  copy  may 
be  deemed  the  original,  your  Honor. 

The  Referee:  Let  me  see  if  I  can  find  it.  I 
don't  find  it  here. 

Mr.  Quittner:  If  your  Honor  please,  we  will 
stipulate  that  this  copy  of  the  stipulation  we  have 
may  be  deemed  as  the  original,  for  the  purposes 
of  this  hearing. 

Mr.  Tobin:  I  will  accept  the  stipulation.  I  have 
some  extra  copies  of  the  same  thing. 

Mr.  Quittner:  If  we  could  have  one,  too,  in  this 
hearing [4] 

(Document  passed  to  counsel  by  Mr.  Tobin.) 

The  Referee:     Could  I  have  one  that  isn't  torn? 

Mr.  Tobin:  Yes  (handing  document  to'  the 
Referee.) 

The  Referee:  What  is  the  date  of  it?  Do  you 
know  ? 

Mr.  Quittner :     The  11th  day  of  May,  1949. 

The  Referee :  Well,  what  is  wrong  with  the  stipu- 
lation? 

Mr.  Quittner:  If  your  Honor  please,  we  find 
there  is  nothing  wrong  with  it,  except  that  the 
stipulation  does  not,  by  its  terms,  waive  Rule  30-F 
and  Rule  31-B  and  32-D. 

The  Referee :     What  rules  are  those  ? 

Mr.  Quittner:     Rule  30-F(l) ;     Rule  31-B 
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TbeEeferee:  Now,  take  one  at  a  time.  31-F(1): 
(Reading)  "The  officer  shall  certify  upon  the  depo- 
sition that  the  witness  was  duly  sworn  by  him " 

Does  the  deposition  state  that  or  nof? 

Mr.  Quittner:     It  does  not,  your  Honor. 

Mr.  Tobin:     Well,  let's  see. 

Mr.  Quittner :     Yes.    I  beg  your  pardon.    It  does. 

The  Referee:  (Reading)  "I.  Goldberg,  being 
first  duly  sworn  by  the  Notary  Public " 

What  is  wrong  with  that  ? 

Mr.  Quittner:  Nothing  wrong  with  that  part, 
your  Honor. 

The  Referee:  Then  it  was  certified  that  the  wit- 
ness was  sworn.  [5] 

Mr.  Quittner:  There  is  no  statement  that  the 
deposition  is  a  true  record  of  the  testimony  given  by 
the  witness,  which  is  a  requirement  under  that  sec- 
tion, which  provides  that  it  must  state  on  the  face 
of  the  deposition  that  this  was  done. 

The  Referee:  You  mean  there  is  no  notariza- 
tion"? 

Mr.  Quittner:  There  is  a  notarization  on  the 
end,  merely  saying,  "Subscribed  and  sw^orn  to  before 

me "     But  Rule  30-F(l)  states  that  the  officer 

shall  certify  upon  the  deposition  that  the  witness 
was  duly  sworn  by  him  and  that  the  deposition  is 
a  true  record  of  the  testimony  given  by  the  witness. 

The  Referee :     How  about  that,  Mr.  Tobin  ? 

Mr.  Quittner :  There  is  a  further  rule  on  written 
interrogatories,  if  your  Honor  please 

The  Referee:     What  rule  is  that? 
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Mr.  Tobin:     I  think  it  is  32. 

Mr.  Quittner:  If  I  may  call  your  Honor's  at- 
tention to  31,  which  is  the  rule  for  written  inter- 
rogatories, I  think  that  is  the  one  you  meant. 

Mr.  Tobin:     Yes. 

The  Referee:  Wait  a  moment.  I  am  listening 
to  Mr.  Tobin  now.  Rule  32 :  "Effect  of  Errors  and 
Irregularities  in  Depositions,  (a)  As  to  Notice. 
All  errors  and  irregularities  in  the  notice  for  taking 
depositions  are  waived,  unless  written  objection  is 
promptly  served  upon  the  party  [6]  giving  the 
notice. ' ' 

We  don't  care  about  that. 

Subdivision  (c)  :     "As  to  taking  out  deposition." 

Now,  then,  will  you  refer,  Mr.  Tobin,  to  Rule  32, 
Subdivision  (d)  ?  I  will  read  that:  "As  to  comple- 
tion and  return  of  deposition."  I  think  that  would 
cover  it. 

"Errors  and  irregularities  in  the  manner  in 
which  the  testimony  is  transcribed  or  the  deposition 
is  prepared,  signed,  certified,  sealed,  endorsed,  trans- 
mitted, filed,  or  otherwise  dealt  with  by  the  officer 
under  Rules  30  and  31  are  waived  unless  a  motion 
to  suppress  the  deposition  or  some  part  thereof  is 
made  with  reasonable  promptness  after  such  defect 
is,  or  with  due  diligence  might  have  been,  ascer- 
tained." 

Now,  then  this  deposition  was  filed  July  19,  1949. 
Today  it  is  September  9th.  Wait  a  moment.  When 
did  you  file  your  motion'?  You  filed  you  motion 
to  suppress  on  August  3,  1949.  What  about  that, 
Mr.  Tobin'? 
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Mr.  Tobin:  I  don't  think  there  is  any  irregu- 
larity there.  In  the  tirst  place,  there  was  a  stipula- 
tion to  take  this  deposition  upon  the  written  inter- 
rogatories. Written  interrogatories  were  sent  back, 
and  the  answers  were  filled  in  before  a  notary 
public  and  sworn  to.     And  the  deposition  is  O.K. 

The  Referee :  Well,  now,  wait  a  moment.  What 
is  that  Rule  you  spoke  of,  Mr.  Tenner?  [7] 

Mr.  Tenner:  31,  your  Honor.  That  is  the  rule 
for  the  "Depositions  of  Witnesses  Upon  Written 
Interrogatories. ' ' 

The  Referee:  But  the  rule  you  called  my  at- 
tention to  was  30-F(l),  isn't  if? 

Mr.  Tenner:  Yes,  30-F(l),  but  30-F(l)  is  mider 
a  section  w^hich  deals  with  depositions  upon  oral 
examination.  However,  Rule  31(b),  which  deals 
with  the  written  interrogatories,  incorporates  Rule 
30(c)  (e)  and  (f),  which  is  the  only  reason  I  am 
now  using 

The  Referee :  Now,  wait  a  moment.  Where  does 
31-B  incorporate  Rule  (c)  and  (f) — I  mean  30(b) 
incorporate  Rules 

Mr.  Teimer:  30(f).  31(b)  does  that,  your 
Honor. 

The  Referee:     31(b)  does  that? 

Mr.  Tobin:     Yes,  sir. 

The  Referee :  What  about  that,  Mr.  Tobin.  Have 
you  examined  these  rules? 

The  Referee:  31(b)  says:  ''A  copy  of  the  no- 
tice and  copies  of  all  interrogatories  shall  be  de- 
livered by  the  party  taking  the  deposition  to  the 
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officer  designated  in  the  notice,  who  shall  proceed 
promptly,  in  the  manner  provided  by  Rule  30(c) 
(e)  and  (f)." 

We  are  concerned  with  (f)  :  "To  take  the  testi- 
mony of  the  witness  in  response  to  the  interroga- 
tories and  to  prepare,  certify,  file,  or  mail,  attaching 
thereto  a  copy  [8]  of  the  notice  and  the  interroga- 
tories received  by  him." 

Mr.  Tobin:  There  was  no  notice,  if  your  Honor 
please;  there  was  a  stipulation. 

The  Referee:  But  I  mean  Rule  30(f)  requires 
a  certain  certification  that  doesn't  appear  on  here. 

Mr.  Tobin:  "Subscribed  and  sworn  to  before 
me " 


The  Referee:  That  is  no  certification,  beyond 
this:  It  says  on  the  certificate  this,  that  the  wit- 
ness was  duly  sworn  by  him.  Well,  I  guess  the 
"Subscribed  and  sworn  to"  is  enough. 

"That  the  deposition  is  a  true  record  of  the  testi- 
mony given  by  the  witness. ' '    Where  is  that  ? 

Mr.  Tobin:  Well,  if  the  witness  writes  the  an- 
swers in 


The  Referee:  That  wouldn't  do.  The  officer  has 
to  certify. 

Mr.  Tobin :  Well,  I  think  this  last  paragraph  of 
the  stipulation,  alone,  would  constitute  a  waiver. 

The  Referee:  Wait  until  I  get  that,  the  stipu- 
lation. 

Mr.  Tobin:  The  last  two  paragraphs:  "Said 
interrogatories,  cross-interrogatories,  redirect  inter- 
rogatories, and  recross-interrogatories   to  be   sub- 
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mitted  by  counsel  proposing  them  to  opposing 
counsel  prior  to  their  being  forwarded  for  answer." 

The  Referee:  Wait  a  moment.  I  don't  read  it 
the  way  you  do.  [9] 

Mr.  Tobin:  I  said  next  to  the  last  paragraph. 
"Said  interrogatories,  cross-interrogatories,  redirect 
interrogatories,  and  recross-interrogatories  to  be 
submitted  by  counsel  proposing  them  to  opposing 
counsel  prior  to  their  being  forwarded  for  answer." 

The  Referee:  That  doesn't  cover  it.  I  am  talk- 
ing about  the  certification  by  the  officer,  "That  the 
deposition  is  a  true  record  of  the  testimony  given 
by  the  witness, ' ' 

Mr.  Tobin :  They  also  stipulated  that  the  deposi- 
tion "may  be  read  in  evidence  in  connection  with 
the  opposition  to  the  bankrupt's  discharge " 

The  Referee :  But  it  says  the  officer  must  certify 
to  it.  I  am  inclined  to  think  the  motion  will  have  to 
be  granted,  and  I  will  give  you  time  to  get  another 
deposition. 

Mr.  Tobin:  I  guess  that  is  what  we  will  have  to 
do. 

The  Referee :  All  right.  The  motion  is  granted. 
How  far  will  we  take  this  case  over  to  get  another 
deposition  1 

Mr.  Tobin:     It  will  have  to  be  another  month. 

Mr.  Temier :  If  your  Honor  please,  I  would  like 
as  of  this  time  to  object  to  another  continuance 
for  the  reason 

The  Referee:  I  don't  care  to  hear  you.  I  will 
not  permit  technicalities  to  control.    I  will  give  him 
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a  month  to  do  it.  We  are  not  going  to  run  this 
court  on  pure  technicalities. 

Let's  see,  what  date  would  that  be?  [10] 

Mr.  Quittner :  We  may  want  to  waive  our  motion 
to  suppress  and  go  to  trial  this  afternoon. 

The  Referee:     Do  you  want  to  do  it  now"? 

Mr.  Quittner:  Yes.  Will  the  Court  give  me  a 
moment  to  think  about 

The  Referee:  I  will  give  you  several  moments. 
We  will  recess  for  10  minutes. 

(Recess.) 

The  Referee:     Let  us  go  ahead. 

Mr.  Quittner:  For  the  purpose  of  saving  time, 
but  for  the  purpose  of  reserving  our  question  of 
law  here,  I  am  willing  to  do  this:  That  we  will 
stipulate  that  the  deposition  now  before  the  Court 
is  a  retaken  deposition,  which  has  complied  with 
all  the  rules  concerning  certificates,  reserving,  of 
course,  my  right,  if  this  matter  should  have  to  go 
further,  on  the  question  of  the  retaking  of  the  depo- 
sition, as  the  matter  has  been  set  for  trial  and  is  on 
trial. 

Mr.  Tobin:  It  is  stipulated  that  it  was  taken 
pursuant  to  a  signed  stipulation  by  Daniel  S.  Mala- 
mud,  with  the  same  terms  and  conditions  as  the 
original  stipulation,  and  that  such  a  stipulation 
exists. 

Mr.  Quittner:  Yes.  We  have  already  stipu- 
lated that  the  stipulation  exists. 

Mr.  Tobin:     All  right. 

Mr.   Quittner:     Then  I   think  our  record  is  in 
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shape.  [11]  We  reserve  the  right  to  object  to 
individual  questions  upon  the  rules  of  evidence, 
of  course. 

The  Referee:  All  right.  Isn't  there  some  rule 
that  objections  to  form  will  not  be  entertaned  by 
the  Court  unless  they  are  made  during  the  deposi- 
tion? 

Mr.  Quittner:  That  is  right.  Our  objections  will 
be  to  the  merits  ujDon  the  usual  rules  of  evidence, 
irrelevancy,  immateriality,  secondary  evidence, 
things  like  that. 

Mr.  Tobin :  I  will  now  read  the  deposition  of  I. 
Goldberg,  taken  before 

Mr.  Quittner:  You  don't  need  to  incorporate  it 
in  the  record.    You  are  familiar  with  if? 

The  Referee:     I  will  read  it. 

Mr.  Tenner:  If  your  Honor  please,  I  intend  to 
make  certain  objections.  Would  your  Honor  wait 
until  you  are  through?  Would  you  rather  I  do 
it  after  your  Honor  has  read  them? 

The  Referee:  No.  We  will  let  Mr.  Tobin  read 
the  questions  and  give  you  an  opportunity  to  object 
on  the  merits. 

Mr.  Tobin:  I  would  like  to  read  the  deposition, 
if  I  may,  read  it  sitting. 

The  Referee:     Yes.     Go  ahead. 

Mr.  Tobin:     (Reading) 
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''DEPOSITION  OF  I.  GOLDBERG 

"taken  before  Ruth  D.  Budson,  a  Notary  Public  in 
New  Jersey,  on  July  8,  1949.  [12] 

"State  of  New  Jersey, 
County  of  Mercer — ss. 

"I.  Goldberg,  being  first  duly  sworn  by  the 
Notary  Public,  whose  name  and  jurat  are  herein- 
after appended,  pursuant  to  stipulation,  entered  into 
between  the  Trustee  and  the  Bankrupt,  and  having 
been  sworn  as  a  witness  for  the  Trustee,  testify 
as  follows: 

"Direct  Examination 

"Questions  Propounded  by  Mr.  Tobin: 

"Interrogatory  No.  1:    State  your  name? 

"A.     Isidor  Goldberg. 

' '  Interrogatory  No.  2 :     Where  do  you  live  *? 

"A.     113  Lee  Avenue,  Trenton,  New  Jersey. 

"Interrogatory  No.  3:    What  is  your  occupation? 

"A.  Credit  manager  of  Walbrooke  Clothes,  In- 
corporated. 

"Interrogatory  No.  4:  Did  you  occupy  the  posi- 
tion of  credit  manager  for  Walbrooke  Clothes,  In- 
corporated, on  July  26,  1948?  A.    Yes. 

"Interrogatory  No.  5:  How  long  prior  to  that 
date  did  you  occupy  that  position? 

"A.     Seven  years. 

"Interrogatory  No.  6:  Do  you  know  if  your 
company,  Walbrooke  Clothes,  Inc.,  had  any  busi- 
ness  transactions   with   the   bankrupt.   Jack   Mau, 
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d/b/a  Jack  Mau  of  Hollywood,  during  the  year 
1948'?  A.     Yes.  [13] 

"Interrogatory  No.  7:  Directing  your  attention 
to  the  date  of  April  22,  1948,  did  your  company, 
Walbrooke  Clothes,  Inc.,  sell  Jack  Mau  any  mer- 
chandise as  of  that  date  on  credit?  A.     Yes. 

"Interrogatory  No.  8:  If  so,  what  was  the 
amount?  A.     $730.92. 

"Interrogatory  No.  9:  If  so,  when  was  payment 
due  on  the  merchandise? 

"A.     July  21,  1948. 

"Interrogatory  No.  10:  Calling  your  attention 
to  a  ])hotostatic  copy  of  a  letter  on  the  stationery 
of  Walbrooke  Clothes,  Inc.,  dated  July  26,  1948, 
directed  to  Jack  Mau  of  Hollywood  and  marked  as 
Trustee's  Exhibit  No.  1,  I  will  ask  you  to  examine 
the  signature  on  the  face  of  that  letter  and  advise 
us  if  that  is  your  signature.  A.     Yes." 

Mr.  Quittner:  Well,  we  have  to  object  to  that 
question.  It  calls  for  the  identification  of  a  signa- 
ture on  a  photostatic  copy,  and  it  is  our  contention, 
under  the  rules  of  evidence,  that  the  only  way  that 
such  a  document  can  be  introduced  for  identifica- 
tion or  for  any  other  purpose  would  be  for  the 
identification  of  the  original  document,  except, 
under  the  rules  of  the  California  Civil  Code  of 
Procedure,  where  the  original  document  is  not  in 
existence. 

The  Referee:     Where  is  the  original  document? 

Mr.  Tobin :    It  is  here  in  court,  turned  over  to  us 


64  Jack  Mau  vs. 

to  have  photostatic  copies  made.    It  is  in  evidence. 

The  Referee:     Compare  the  signatures. 

Mr.  Quittner:     If  your  Honor  please 

The  Referee:  Never  mind.  The  Court  has  a 
perfect  right,  under  the  applicable  rules,  to  deter- 
mine whether  or  not  the  signature  is  genuine,  whose 
it  is,  by  comparing  the  signature  on  one  docmnent 
with  some  other  document  filed  in  the  case. 

Mr.  Tobin:  It  was  the  Court's  own  suggestion 
that  this  original  was  taken  and  photostated,  and 
the  photostats  used  in  connection  with  the  deposi- 
tion. The  Court  suggested  that,  himself  (handing 
document  to  the  Referee.) 

The  Referee:    Where  is  the  photostat"? 

Mr.  Tobin :    It  is  attached  to  the  deposition. 

The  Referee:  Now,  this  original  document  was 
received  as  Trustee's  Exhibit  No.  1  on  May  10, 
3949.     Where  did  the  Trustee  get  this  from? 

Mr.  Tobin:  The  Court  gave  it  to  me  and  re- 
quested me  to  have  it  photostated. 

The  Referee:    Where  did  I  get  it  from? 

Mr.  Tobin:  The  Court  has  practically  tried  this 
case.     It  is  practically  finished. 

The  Referee:     Who  produced  this  document? 

Mr.  Tobin:    We  did. 

The  Referee:    Where  did  you  get  it  from?  [15] 

Mr.  Tobin:  From  the  bankrupt's  records — from 
Walbrooke  Clothes.  The  answer  is  written  on  the 
back. 

The  Referee :  I  see.  The  back  of  this  document 
contains  a  written  statement  signed  by  Jack  Mau. 
Is  Mr,  Mau  here? 
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Mr.  Quittner:    Yes,  your  Honor. 
The  Referee:    Come  forward,  please. 

JACK  MAU 

called  as  a  witness,  having  been  previous  duly 
sworn,  upon  being  recalled,  testified  further  as  fol- 
lows : 

The  Referee:  You  have  been  sworn,  I  think,  in 
this  matter? 

The  Witness:     Yes. 

The  Referee:  Will  you  please  look  at — just  sit 
down,  Mr.  Mau.  Will  you  j^lease  look  at  Trustee's 
Exhibit  No.  1,  filed  here  May  10,  1949,  and  look  on 
the  back  of  that  and  tell  me  w^hether  the  writing 
there  is  your  handwriting? 

The  Witness:    Yes,  it  is. 

The  Referee:    And  is  the  signature  yours? 

The  Witness:     That  is  right. 

The  Referee:  Now,  comparing  that  with  the 
photostatic  copy,  I  see  that  the  face  of  the  photostat 
— no.  Comparing  the  face  of  this  exhibit,  which 
is  a  letter  to  Mr.  Mau,  signed  by  Walbrooke 
Clothes,  Inc. — what  is  this  man's  name?  [16] 

Mr.  Tobin:    Goldberg. 

The  Referee :  I.  Goldberg,  Credit  Manager.  That 
signature  is  the  same  as  the  signature  on  the  photo- 
stat.    So,  the  objection  is  overruled. 

Mr.  Quittner :  May  I  have  the  record  show,  your 
Honor,  that  there  was  no  identification  before  this 
Court  by  Mr.  Goldberg  of  his  signature.  If  your 
Honor  please,  we  are  not  saying  that  that  is  not 
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(Testimony  of  Jack  Man.) 

Mr.   Goldberg's  signature,  but  there  has  been  no 

identification  of  Mr.  Goldberg's  signature. 

The  Referee:  Do  you  mean  to  contend  now  that 
this  photostatic  copy  doesn't  show  it  is  a  correct  copy 
of  Trustee's  Exhibit  No.  1^ 

Mr.  Quittner:     It  may  be,  your  Honor,  but 

The  Referee:    Just  answer  it:  Is  it  or  is  it  not? 

Mr.  Quittner :  Yes,  sir,  it  is  a  copy,  but  the  copy 
has  never  been  properly  introduced  into  evidence, 
because  Mr.  Goldberg 

The  Referee:  I  can't  help  that.  The  point  is 
that  a  photostatic  copy  was  introduced.  We  have 
here  a  supplemental  photostatic  copy  of  the  original 
document  itself.  It  is  immaterial  whether  it  was 
introduced  in  the  taking  of  the  deposition,  on  the 
hearing  here.  It  is  quite  evidence  to  the  Court  that 
the  photostatic  copy  is  a  correct  copy  of  the  original. 

Now,  proceed.     That  is  all,  Mr.  Man. 

(Witness  excused.)   [17] 

Mr.  Tobin:     The  question  was  objected  to 

The  Referee:     What  question  was  that? 

Mr.  Tobin:  No.  10  (Reading):  "Calling  your 
attention  to  a  photostatic  copy  of  a  letter  on  the 
stationery  of  Walbrooke  Clothes,  Inc.,  dated  July 
26,  1948,  directed  to  Jack  Mau  of  Hollywood  and 
marked  as  Trustee's  Exhibit  No.  1,  I  will  ask  you 
to  examine  the  signature  on  the  face  of  that  letter 
and  advise  us  if  that  is  your  signature. 

"A.    Yes. 

"Interrogatory  No.  11:     Was  that  letter  (Trus- 
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teo's  Exliibit  No.  1)  caused  to  be  sent  by  you  to 
the  bankrupt,  Jack  Mau,  in  the  usual  course  of 
business?  A.     Yes." 

Mr.  Quittner:  May  the  record  show  before  the 
answer  that  we  make  exactly  the  same  objection  as 
to  the  identification  of  the  original  letter. 

The  Referee:  Now,  wait  a  moment.  You  said: 
"Was  that  letter  (Trustee's  Exhibit  No.  1)  caused 
to  be  sent  by  you  to  the  bankrupt,  Jack  Mau,  in 
the  usual  course  of  business*?" 

You  deny  that  it  was  sent  in  the  usual  course 
of  business? 

Mr.  Quittner:  I  am  not  in  a  position  to  deny 
what  Mr.  Goldberg  did  with  the  letter,  but  our 
objection,  if  the  Court  is  going  to  overrule  it,  was 
that  Mr.  Goldberg  must  identify  the  original  letter 
that  subsequently  proved  to  be [18] 

The  Referee:     That  is  just 

Mr.  Quittner:  If  I  may,  I  will  quote  from 
cases 

The  Referee :  Let  us  get  down  to  the  facts.  That 
is  super-technical.  No  court  will  consider  that. 
That  is  argument. 

Mr.  Tobin:  The  original  is  in  evidence.  That  is 
Exhibit  1.  That  is,  we  had  the  photostatic  copy 
made  to  be  sent  back  for  the  purpose  of  the  deposi- 
tion. The  Court  had  already  received  that  in  evi- 
dence. 

The  Referee :    I  know  that. 

Mr.  Tobin:    The  Court  stands  on  it. 

The  Referee:     The  answer  of  the  witness  is,  *'I 
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sent  this  letter,  Trustee's  Exhibit  No.  1,  in  the  usual 
course  of  business."    All  right.    Proceed. 

Mr.  Tobin  (Reading)  : 

"Interrogatory  No.  12:  Was  a  carbon  copy  of 
that  letter  sent  to  your  Los  Angeles  representative, 
Ellis  Wishnow'?  A.     Yes." 

Mr,  Quittner :  May  the  record  show  that  we  make 
the  same  objection  to  this  question? 

The  Referee:    What  objection'? 

Mr.  Quittner:  The  same  thing,  that  the  carbon 
copy  of  the  letter  is  not  proper  evidence,  that  there 
is  still  no  proper  identification  before  this  Court 
of  the  original  letter.  [19] 

The  Referee:     That  is  ridiculous.     Overruled. 

Mr.  Tobin:    Just  for  the  purposes 

The  Referee:  Wait  a  moment.  The  only  thing 
the  question  asked  for  is  whether  a  carbon  copy  of 
this  letter,  Trustee's  Exhibit  No.  1,  which  is  in  evi- 
dence here  and  which  is  exemplified  by  the  photo- 
static copy,  which  is  a  correct  copy,  shown  to  the 
witness  in  the  taking  of  the  deposition  was  a  carbon 
copy  of  that  letter  sent  to  the  Los  Angeles  rep- 
resentative, and  the  answer  is,  "Yes." 

That  will  stand. 

Mr.  Quittner:     What  about  materiality'? 

The  Referee:  Do  you  want  to  make  an  objection 
on  the  ground  that  this  is  not  material  *? 

Mr.  Quittner:  Yes.  The  sending  of  a  carbon 
copy  would  be  hearsay,  too,  if  your  Honor  please. 

The  Referee:  He  knows  whether  a  carbon  copy 
is  sent. 
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Mr.  Quittner:     Woiilcbi't  it  be  immaterial "? 

The  Referee:     No,  no.     Go  ahead. 

Mr.  Tobin  (Reading) : 

"Interrogatory  No.  13:  Calling  your  attention 
to  a  signature,  photostated,  written  out  in  handwrit- 
ing, on  the  back  of  Trustee's  Exhibit  No.  1,  starting 
with  'Mr.  Goldberg '  " 

The  Referee:  Wait  a  moment.  That  is  the  one 
I  called  Mr.  Mau's  attention  to*? 

Mr.  Tobin:    Yes. 

The  Court:    Go  ahead.  [20] 

Mr.  Tobin  (Reading) :  "  'Mr.  Goldberg.  Dear 
Sir,'  and  signed  'I  remain  respectfully  yours,  Jack 
Mau,'  I  will  ask  you  to  state  whether  or  not  you 
received  that  handwritten  letter  in  reply  to  your 
letter  of  July  26,  1948  (Trustee's  Exhibit  No.  1)? 

"A.     Yes. 

"Interrogatory  No.  14:  If  your  answer  to  the 
foregoing  question  is  yes,  will  you  please  have  the 
Notary  Public  attach  these  two  photostatic  copies 
to  your  deposition  with  the  letter  of  July  26,  1948, 
marked  Trustee's  Exhibit  No.  1,  and  the  handwrit- 
ten reply  marked  as  Trustee's  Exhibit  No.  2  for 
identification,  and  have  them  transmitted  back  to 
the  Court  with  this  deposition'?  A.     Yes." 

Mr.  Quittner:  If  your  Honor  please,  we  inter- 
pose the  same  objection  heretofore  made  as  to  the 
use  of  Trustee's  No.  1  and  Trustee's  No.  2  on  the 
ground  that  they  are  photostatic  copies  and  the 
originals  have  never  been  introduced. 

The  Referee:  He  didn't  have  the  originals  for 
use  at  that  time. 
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Mr.  Quittner :  He  could,  have  gotten  the  originals. 
They  had  the  originals. 

The  Referee:  Just  a  moment.  I  am  talking 
to  Mr.  Tobin  now, 

Mr.  Tobin:  We  tried  to  call  Wishnow  on  the 
stand  and  Goldberg,  and  the  question  arose  as  to 
whether  or  not  [21]  the  company  had  acted  on  the 
strength  of  that  letter,  and  the  Court  adjourned  the 
matter  for  the  taking  of  the  deposition  of  the  person 
by  whom  the  credit  was  extended — or  the  extension 
of  time  granted.  And  the  Court  had  me  take  that, 
as  attorney  for  the  Trustee,  take  that  Exhibit  No. 
1  and  have  it  photostated. 

The  Referee:     What  Court  did  that? 

Mr.  Tobin:    Your  Honor. 

The  Referee:    I  wasn't  here  on  July  26,  1948. 

Mr.  Tobin:  Oh,  no.  It  was  at  the  trial  before 
that. 

The  Referee:    I  wasn't  here  in  July. 

Mr.  Tobin:     Yes,  your  Honor,  your  Honor  was. 

The  Referee:    I  wasn't  here  in  July  then. 

Mr.  Tobin:     No.     This  was  in  1949. 

The  Referee :    This  is  July  26,  1948. 

Mr.  Tobin:  But  it  was  offered  in  evidence  here 
in  court  before  your  Honor. 

Mr.  Quittner:    On  the  trial. 

The  Referee:  When  did  you  get  this  letter,  this 
original  f 

Mr.  Tobin :    When  did  I  get  it  ? 

The  Referee:     From  the  bankrupt? 

Mr.  Tobin:  We  got  that  from  Walbrooke 
Clothes. 
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The  Referee:    When  did  you  get  that? 

Mr.  Tobin:  Before  the  specifications  of  objec- 
tions were  prepared.  [22] 

The  Referee :  Did  you  get  this  before — you  must 
have  gotten  this  before  the  deposition  was  taken. 

Mr.  Tobin:  Oh,  yes.  It  was  offered  in  evidence 
here. 

The  Referee:  And  liow  long  before  that  did  you 
get  it  from  the  bankrupt? 

Mr.  Tobin:    We  didn't  get  it  from  the  bankrupt. 

The  Referee:  That  is  right.  You  got  it  fron? 
Walbrooke  Clothes. 

Mr.  Tenner:  I  understood  Mr.  Tobin  before  to 
say  that  he  2'ot  this  from  the  books  of  the  bankrupt. 
If  he  sot  the  original  document  from  the  books  of 
the  creditor,  we  renew  our  objection. 

Mr.  Tobin:    On  what  basis? 

Mr.  Tenner:  That  couldn't  be  used  for  tne  pur- 
poses of  identification  at  the  time  of  the  taking  of 
the  deposition. 

The  Referee:    The  objection  is  overruled. 

Mr.  Quittner :  In  the  trial  here  all  we  had  was  a 
21  examination.  The  only  thing  we  have  had  here- 
tofore was  a  21  examination.    We  never  had  a  trial. 

Mr.  Tobin:  If  your  Honor  will  examine  the  rec- 
ord your  Honor  will  find  the  specifications  of  objec- 
tions were  brought  on  for  hearing  and  practically 
completed,  except  for  this  deposition. 

The  Referee :    That  is  my  recollection. 

Mr.  Tobin:  And  your  Honor  said  that  we  had 
to  have  a  [23]  deposition  taken  on  the  question  of 
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whether  or  not  they  acted  on  the  strength  of  that 
letter.  Mr.  Malamud  stipulated  that  the  deposition 
could  be  taken,  and  then  Mau  changed  attorneys. 

The  Referee :    Go  on. 

Mr.  Quittner:  I  could  answer  that  if  I  could 
check — I  would  like  to  check  the  dates.  These  things 
were  taken  after  specifications  were  filed?  I  have 
been 

Mr.  Tobin :  We  tried  this  case  before  your  Honor 
on  May  10,  1949. 

Mr.  Quittner :    When  were  the  specifications  filed? 

Mr.  Tobin :  The  amended  specifications.  The  rec- 
ord up  there  will  show  it.  All  I  have  is  an  office 
copy. 

Mr.  Quittner:    I  want  to  correct  the  record. 

Mr.  Tobin:  The  amended  specifications  were 
written  up  on  July  7,  1949. 

Mr.  Quittner:  How  could  we  have  tried  it  in 
May,  then? 

The  Eef eree :    What  difference  does  that  make  ? 

Mr.  Quittner :    I  want  to  correct  the  record. 

The  Referee :  Do  you  contend  that  this  letter  was 
never  sent  b}^  Mr.  Goldberg? 

Mr.  Quittner:  We  are  trying  it  on  the  deposi- 
tion  

The  Referee :  Just  answer  my  question :  Do  you 
contend  that  this  letter  was  never  sent  by  Mr.  Gold- 
berg? 

Mr.  Quittner :    I  have  no  personal  knowledge.  [24] 

The  Referee :    Do  you  contend  that  it  was  not  ? 

Mr.  Quittner:  I  don't  know.  I  want  him  to 
prove  it. 
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The  Referee:  You  don't  know  anything  about  it. 
Now,  then,  Mr.  Man,  come  forward. 

JACK  MAU 

recalled  as  a  witness,  having  been  previously  duly 
sworn,  resumed  the  stand  and  testified  further  as 
follows : 

The  Referee :  Did  you  receive  this  letter  from  Mr. 
Goldberg  on  or  about  the  date  it  bears,  July  26, 
1948? 

The  Witness:    I  received  this  letter. 

The  Referee :    About  that  date  1 

The  Witness:  Around  that  date.  It  must  have 
been.    I  don't  remember  the  exact  date. 

The  Referee:  But  it  was  about  that  date  or 
shortly  afterwards? 

The  Witness :    Shortly  afterwards. 

Mr.  Tenner:  May  I  ask  Mr.  Mau  if  he  was 
familiar  with  Mr.  Goldberg's  signature? 

The  Witness:  I  don't  even  know  Mr.  Goldberg 
sent  it. 

The  Referee:  That  is  settled.  I  don't  care 
whether  he  is  or  not.    Go  ahead. 

Mr.  Tobin:  At  this  time,  if  3^our  Honor  please, 
I  would  like  to  have  the  writing  on  the  back  of  that 
letter  marked  as  Trustee's  Exhibit  No.  2,  and  offer 
it  in  evidence. 

The  Referee :    Well,  I  think 

Mr.  Tobin :    No.  1  is  already  in  evidence.  [25] 

The  Referee :  I  think  that  is  unnecessary,  because 
Exhibit  No.  1  includes  the  document. 
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Mr.  Tobin:  But  in  this  deposition  I  asked  him: 
**If  your  answer  to  the  foregoing  question  is  yes,  will 
you  please  have  the  Notary  Public  attach  these  two 
photostatic  copies  to  your  deposition  with  the  letter 
of  July  26,  1948,  marked  Trustee's  Exhibit  No.  1, 
and  the  handwritten  reply  marked  as  Trustee's  Ex- 
hibit No.  2  for  identification,  and  have  them  trans- 
mitted back  to  the  Court  with  this  deposition?" 

With  that  being  marked  Trustee's  No.  2  for  iden- 
tification I  would  like  to  put  it  in  evidence. 

The  Referee:  I  will  so  consider  the  whole  docu- 
ment, Trustee's  I]xhibit  No.  1,  as  in  evidence,  and 
properly  before  the  Court  for  consideration. 

Mr.  Tenner:  May  I  have  the  record  show  that 
we  make  the  same  objection;  there  has  been  a  lack 
of  proper  foundation. 

The  Referee:    Your  objection  is  overruled. 

Mr.  Tenner:  I  would  like  to  make  them  for  the 
record's  sake,  your  Honor.  I  would  like  to  have  the 
record  show 

The  Referee:  All  right.  The  objection  is  over- 
ruled. 

Mr.  Tenner:     Can  I  give  it  to  the  reporter? 

The  Referee:  You  have  stated  it  over  and  over 
aga.in.    Do  you  want  to  do  it  again? 

Mr.  Tenner:  All  I  want  is  to  add  to  my  objec- 
tion. We  made  the  additional  objection  that  there 
has  been  a  lack  [26]  of  proper  foundation  or  identi- 
fication of  Mr.  Goldberg's  sig-nature. 

The  Referee :    That  is  overruled. 

Mr.  Tenner:    I  just  want  it  in  the  record. 
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Mr.  Tobin:    And  the  answer  is  "Yes." 

The  Referee:  Go  ahead.  The  most  ridicuh)iis 
objection  I  ever  heard  in  any  court  in  this  land.  Go 
ahead. 

Mr.  Tobin  (Reading)  : 

''Interrogatory  No.  15:  Calling  your  attention  to 
the  second  paragraph  of  Trustee's  Exhibit  No.  2 
for  identification,  reading  as  follows:  'My  case,  as 
Mr.  Wishnow  knows,  was  postponed  for  three  weeks 
more.  There  is  $12,500  in  escrow  to  be  released  to 
me  as  soon  as  we  get  the  court  order. ' 

' '  Did  you  believe  from  that  written  statement  that 
the  bankrupt,  Jack  Mau,  had  $12,500  in  escrow  to 
be  released  to  him  as  soon  as  he  got  the  court  order  ? 

"A.    Yes." 

Mr.  Tenner :  May  the  record  show  that  we  make 
the  same  objection  on  the  use  of  the  exhibit? 

The  Referee :    Same  ruling. 

Mr.  Tobin  (Reading)  : 

"Interrogatory  No.  16:  "Prior  to  receiving  Trus- 
tee's Exhibit  No.  2  for  identification,  had  you,  as 
credit  manager  for  Walbrooke  Clothes,  Inc.,  been 
pressing  the  bankrupt,  Jack  Mau,  for  payment  of 
his  invoice  of  April  22,  1948,  [27]  amounting  to 
$730.92? 

"A.  Yes,  we  had  sent  at  least  two  letters  to  Mr. 
Mau,  advising  him  that  his  account  was  overdue 
and  that  we  would  be  compelled  to  turn  this  matter 
over  for  collection  and  suit,  if  it  was  not  paid.  In- 
asmuch as  Mr.  Mau  advised  our  representative,  Mr. 
Wishnow,  that  he  was  having  matrimonial  difficul- 
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ties  and  that  he  had  put  in  escrow  $12,500,  and  on 
the  strength  of  Mr.  Man's  reply  to  us,  also  stating 
that  fact,  we  withheld  suit." 

Mr.  Tenner:  If  your  Honor  please,  we  make  an 
objection  to  that  answer  and  move  to  strike  out  the 
answer  on  the  following  grounds : 

First,  that  the  answer  is  not  responsive  to  the 
question,  the  question  being:  Did  you  ever  press 
him  for  payment  ? 

Second,  we  make  objection  to  the  question  that 
it  is  hearsay — I  mean  we  make  objection  to  that  an- 
swer and  move  to  strike  the  answer;  it  is  hearsay 
as  to  the  fact  that  they  sent  this  letter  to  Mr.  Mau, 
without  introducing  the  letter,  and  as  to  whether  he 
advised  Mr.  Wishnow,  and  as  to  the  contents  of 
Mr.  Man's  reply. 

And  on  the  additional  ground  that  it  is  not  re- 
sponsive to  the  question,  and  that  the  whole  thing 
is  hearsay. 

The  Referee :    Take  one  at  a  time,  now. 

Mr.  Tobin:  You  can't  take  your  position  piece- 
meal. Mr.  Wishnow  testified  that  he  had  received 
word  from  the  [28]  home  office  to  press  for  pay- 
ment of  this  obligation,  and  that  he  had  been  tr}dng 
to  collect  it,  and  this  is  simply  connecting  up  the 
testimony  of  Wishnow. 

That  is  the  difficulty  of  a  case  being  tried  by  two 
sets  of  attorneys.  Mr.  Malamud  was  the  attorney 
at  the  beginning  of  the  trial,  and  when  Wishnow 
was  on  the  stand  and  Mau  was  on  the  stand. 

The  Referee:     Is  there  any  reporter's  transcript 
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of  the  testimony  taken  in  this  matter  previously? 

Mr.  Tobin:    It  hasn't  been  written  up. 

Mr.  Quittner:  If  your  Honor  please,  I  don't 
want  to  correct  Mr.  Tobin.  ]\lr.  Tobin  was  not  the 
original  attorney  here,  either.  Mr.  Early  was.  I 
have  been  in  this  case  since  the  specifications  were 
filed,  and  this  is  the  first  day  of  trial  on  the  speci- 
fications.   I  just  asked  Mr.  Mau 

The  Referee:  You  don't  know  whether  it  is  the 
first  day  or  not.  It  is  the  first  day  of  trial  that  3^ou 
participated  in, 

Mr.  Quittner :  This  is  the  first  day  we  are  coming 
to  trial. 

Mr.  Tobin:  If  the  Court  will  go  back  to  May 
10th,  the  Court  will  see  that  it  was  on  the  calendar. 

Mr.  Quittner:  How  could  you  try  it  before  the 
specifications  were  filed? 

Mr.  Tobin:  Because  we  amended  to  conform  to 
the  proof.  [29] 

The  Referee:  Answer  that  question:  How  can 
you  try  any  action  before  the  specifications  are  filed  ? 

Mr.  Tobin :    They  were  filed. 

The  Referee :  How  could  you  try  this  case  before 
me  or  somebody  else  before  the  specifications  were 
filed? 

Mr.  Tobin:  May  I  see  the  Court's  file  for  just 
a  moment?  I  think  I  can  straighten  this  out.  It 
is  just  an  attempt  to  confuse  everything.  I  can 
straighten  it  out. 

Mr.  Quittner :    I  resent  the  fact 

The  Referee:  Sit  down.  I  don't  care  what  you 
resent.    It  makes  no  diJfference  to  me. 
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Mr.  Quittner:  Mr.  Tobin  keeps  making  these 
remarks. 

The  Referee:  Will  you  please  sit  down  and  be- 
have yourself?  I  am  not  interested  in  what  Mr. 
Tobin  says  about  you  or  you  say  about  him.  I  am 
trying  to  get  the  facts  and  to  apply  the  law  prop- 
erly. 

Mr.  Quittner  has  raised  a.  point  that  I  want  to 
know  about. 

Mr.  Tobin:  The  Court's  record  shows  that  on 
the  25th  of  January,  1949,  an  order  was  entered  by 
this  Court  extending  the  time  within  which  to  op- 
pose the  discharge  of  the  bankrupt,  to  February  2, 
1949. 

The  record  of  this  Court  shows  that  on  February 
25,  1949,  specifications  of  objections  to  the  discharge 
of  the  bankrupt,  signed  and  verified  by  Paul  W. 
Sampsell,  Trustee,  were  filed  45  minutes  past  9  a.m. 

The  record  also  shows  that  on  February  24,  1949, 
copies  of  the  specifications  of  objections — no — with- 
draw that.  The  record  also  shows  that  an  order 
was  made  by  this  Court  fixing  the  time  and  place  for 
hearing  the  objections  to  discharge  for  April  8,  1949, 
at  10  a.m.,  signed  by  Referee  Hunt,  and  the  affidavit 
of  mailing  was  filed  March  3,  1949,  signed  by  Reta 
A.  Griffin. 

The  record  also  shows  a  notice  of  motion,  signed 
by  Francis  F.  Quittner,  returnable  July  5,  1949,  to 
strike  specifications  of  objections  to  the  discharge 
of  the  bankrupt  was  filed  July  29,  1949,  and  a  mo- 
tion to  strike  the  specifications  of  objections  to  dis- 
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charge  was  likewise  filed. 

The  record  also  shows  that  on  July  8,  1949, 
amended  specifications  of  objections  to  the  discharge 
of  the  bankrupt  were  filed  by  me. 

The  record  also  shows  that  hearing  on  the 
amended  specifications  was  set  for  the  19th  of 
August,  1949,  at  10  a.m. 

The  Referee:  Well,  Mr.  Tobin,  what  I  want  to 
know 

Mr.  Tobin:    Well 

The  Referee:  Wait  a  moment.  A^-liat  I  want  to 
know  is  this:  When  was  this  testimony  taken 
whereof  you  speak? 

Mr.  Tobin :    My  record  shows  May  10th. 

The  Referee:    And  have  you 

Mr.  Tobin :  We  went  to  trial  on  the  original  [31] 
specifications  here,  and  a  lot  of  objections  were 
raised  to  the  form  of  the  specifications,  and  amended 
specifications  were  filed.  However,  if  your  Honor 
wishes,  I  will  put  Mr.  Mau  on  the  witness  stand  for 
2055  and  go  over  that  again. 

The  Referee:  Either  that  or  have  the  testimony 
written  up,  because  if  there  was  any  testimony 
taken  before  we  went  to  trial  on  the  specifications, 
it  would  be  irrelevant.  In  other  words,  you  couldn't 
take  any  testimony  on  this  matter  until  after  the 
specifications  were  filed,  whether  original  or 
amended. 

Mr.  Tobin:  The  original  specifications  were  on 
file  long  before  this  hearing  of  May  10th. 

The  Referee:    They  were? 
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Mr.  Tobin:    Yes. 

The  Referee:     Is  there  any  question  about  that? 

Mr.  Quittner:  Those  original  specifications  were 
stricken  by  the  Court. 

The  Referee:  No,  they  weren't  stricken.  They 
were  allowed  to  be  amended. 

Mr.  Quittner:  Well,  the  Court  struck  out  three 
specifications. 

The  Referee:  I  know  that,  but  the  whole  speci- 
cations  were  not  stricken.  We  struck  out  three 
but  left  in,  as  I  recall 

Mr.  Quittner:     Three  to  be  amended. 

The  Referee:  Yes.  The  whole  document  was 
not  [32]  stricken,  though. 

Well,  Mr.  Tobin,  either  way:  You  can  have  the 
testimony  written  up,   or  take  it  all  over  again. 

Mr.  Tobin:  I  don't  know  what  there  is  in  this 
estate  in  the  line  of  funds. 

The  Referee:  I  can't  help  you  on  that.  I  don't 
know,  either. 

Mr.  Tobin:  Well,  I  will  suspend  reading  this 
deposition  and  put  Mr.  Mau  on  the  witness  stand. 

The  Referee:  Very  well.  Mr.  Mau,  come  for- 
ward. 

JACK  MAU 

recalled  as  a  witness,  having  been  previously  duly 
sworn,  resumed  the  stand  and  testified  further  as 
follows : 

Examination 
By  Mr.  Tobin : 

Q.    Your  name  is  Jack  Mau? 
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(Testinionj'  of  Jack  Man.) 

A.    Yes,  sir. 
.Q.    You  are  the  bankrupt  in  this  proceeding? 

A.    Yes,  sir. 

Q.    You  were  in  the  clothing  business? 

A.    Yes,  sir. 

Q.    In  Hollywood?  A.     No.     In  L.  A. 

Q.    137  East  Seventh   Street? 

A.    Yes,  sir.     That  is  right. 

Q.    Do  you  know  Walbrooke  Clothes,  Inc.?  [33] 

A.    I  do. 

Q.  Did  you  buy  any  merchandise  from  them  on 
credit  ?  A.     I  did. 

Q.    Amounting  to  $730.92? 

A.    That  is  right. 

Q.  And  on  how  much  time  did  you  buy  those 
clothes? 

A.  I  bought  them  from  Mr.  Wishnow,  60  days 
or  longer  past  the  original  day  they  would  ship 
them-. 

The  Referee:    Let  us  identify  Mr.  Wishnow. 

The  Witness:     Very  good  friend  of  mine. 

Q.     (By  Mr.  Tobin)  :     What  is  his  occupation? 

The  Referee:    Who  does  he  represent? 

The  Witness:    Walbrooke  Clothes. 

Q.  (By  Mr.  Tobin) :  He  was  their  local  rep- 
resentative? A.    Yes,  sir. 

Q.  You  didn't  pay  any  invoice  when  it  was  due, 
did  you?  A.     No,  I  didn't. 

Q.  And  on  or  about  July  26,  1948,  did  you  re- 
ceive Trustee's  Exhibit  No.  1? 

Mr.  Tenner:     Just  a  minute,  Mr.  Mau.     I  will 
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object  to  that:  Without  proper  foundation  of  the 

person  who  wrote  that  letter. 

The  Referee:  The  objection  is  overruled.  The 
question  is :  Did  you  receive  that  letter  on  or  about 
that  date? 

The  Witness:    I  think  I  did.  [34] 

Q.     (By  Mr.  Tobin) :    Did  you  reply  to  if? 

A.     Can  I  explain  to  the  Court? 

Q.     Did  you  reply  to  it? 

A.     Can  I  explain  how? 

Mr.  Tenner :    Answer  the  question. 

The  Witness:    Yes. 

Q.     (By  Mr.  Tobin)  :    How  did  you  reply? 

A.     Can  I  explain  now  how? 

Mr.  Tenner:    You  just  answer  the  question. 

The  Referee:     I  will  let  him  tell. 

The  Witness :  This  letter  was  wrote  at  Mr.  Wish- 
now 's  bidding. 

The  Referee :    You  mean  your  reply  was  ? 

The  Witness:    Yes,  sir. 

The  Referee:    All  right. 

Q.     (By  Mr.  Tobin)  :     Did  you 

The  Referee:  Wait  a  moment.  Your  reply  is 
contained  on  the  back  of  this  exhibit,  isn't  it? 

The  Witness:    Yes,  sir. 

The  Referee:     All  right. 

The  Witness:  I  possibly  didn't  word  it  prop- 
erly. I  left  out  a  few  "ands,"  and  "buts,"  not 
knowing  the  technicality  of  it. 

Q.     (By  Mr.  Tobin)  :     Calling  your  attention  to 
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the  second  paragTai)b  on  the  back  of  Trustee's  Ex- 
hibit No.  1,  reading  as  follows:  [35] 

**My  case,  as  Mr.  Wishnow  knows,  was  postponed 
for  three  weeks  more.  There  is  $12,500  in  escrow 
to  be  released  to  me  as  soon  as  we  can  get  the  court 
order." 

Paragraph:  "Please  be  patient  with  me,  and  I 
will "  What  are  those  words  there  (indicating)  ? 

A.  "straighten  everything  out  with  you  so  I  can 
do  business  with  you  in  the  future,  so  both  of  us 
can  prosper."    I  think  Mr.  Wishnow  knew. 

Q.     Wait  a  moment. 

The  Referee:  Just  confine  yourself  to  the  ques- 
tion. 

Q.  (By  Mr.  Tobin) :  Did  you  have  $12,500  in 
escrow  at  the  time  you  wrote  that*?  A.     No. 

Q.  Did  you  have  any  money  in  escrow  at  the 
time  you  wrote  that?  A.     No. 

Q.  And  was  an  escrow  to  be  released  to  you 
soon  ? 

A.    If  it  had  materialized  it  would  have. 

Q.     But  it  didn't  exist? 

A.    No,  it  hadn't  come  up  yet.    That  is  right. 

Q.  And  you  sent  that  reply  back  to  Walbrooke 
Clothes,  Inc.?  A.     I  did. 

Q.     Did  you  ever  pay  the  bill? 

A.    No,  I  didn't. 

Q.    Were  you  ever  sued  on  it?  [36] 

A.    No. 

Q.    Did  you  ever  pay  any  part  of  it? 
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A.     I  didn't. 

Q.    And  there  is  no  part  of  it  paid  now? 

A.    No. 

Mr.  Tobin:  Now,  I  would  like  to  offer  this  in 
evidence,  if  your  Honor  please. 

The  Referee:    It  is  already  in  evidence. 

Mr.  Tobin:     Pardon  me. 

Q.  (By  Mr.  Tobin) :  You  knew  at  the  time 
you  put  that  statement  in  that  letter  that  there  was 
$12,500  in  escrow  that  would  be  released  to  you 
soon,  that  that  was  an  untrue  statement,  did  you 
not^« 

A.     There  wasn't  $12,500  in  escrow  at  all. 

Q.    You  knew  it  was  an  untrue  statement? 

A.     May  I  say  you  can  call  it  misquoting 

The  Referee:  No.  Irrespective  of  how  it  was 
done,  was  that  a  true  or  an  untrue  statement  that 
you  had  $12,500  in  escrow? 

A.     I  did  not  have  $12,500  in  escrow. 

Q.     (By  Mr.  Tobin):     Then  it  was  untrue? 

A.     That  is  right. 

Q.     And  you  knew  it  was  untrue? 

A.     That  is  right,  at  the  time. 

Q.  You  were  seeking  a  further  extension  of 
time  to  pay [37] 

The  Referee :  Ask  him  why  he  put  it  in  there  if 
it  was  untrue. 

Mr.  Tobin :    This  question  is  preliminary : 

Q.  (By  Mr.  Tobin)  :  You  were  seeking  further 
time  in  which  to  pay,  isn't  that  right? 
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A.     No." 

Q.  What  was  your  reason  for  putting  that  state- 
ment in  there,  that  untrue  statement,  that  there 
was  $12,500  in  escrow  that  would  be  shortly  re- 
leased to  you? 

A.  It  is  the  same  as  the  last  explanation,  I  said 
that  Mr.  Wishnow  knew  what  was  happening  to  me. 
It  is  right  in  there  on  your  letter,  the  second  para- 
gra])h.  It  says  here:  "I  just  got  back  today,  and 
I  saw  Mr.  Wishnow.  I  have  been  home  three  weeks 
with  a  nervous  breakdown, ' '  which  I  can  also  verify. 
*'My  case,  as  Mr.  Wishnow  knows,  has  been  post- 
poned for  three  weeks. ' ' 

Q.    Yes.    Go  on  and  read. 

A.  (Reading) :  "There  is  $12,500  to  be  released 
to  me  as  soon  as  we  can  get  a  court  order."  It 
should  have  been — there — it  should  have  been, 
"There  vdW  be  $12,000  released  to  me  as  soon  as 
Mrs.  Mau  signs  her  statement."  That  was  the  mis- 
pronounce— that  was  the  missing  thing  I  put  in 
there. 

Q.     You  have  got  "$12,500"  in  that  letter? 

A.    Yes. 

Q.    You  just  read  it  $12,000."  [38] 

A.     It  says  "$12,500." 

Q.     Yes.    That  is  what  you  put  in  the  letter  ? 

A.    Yes,  that  is  right. 

Q.  How  did  Mr.  Wishnow  know  that  your  case 
had  been  postponed  for  three  weeks? 

A.     We  had  been  discussing  it. 

Q.    You  told  him? 
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A.  Yes.  Mr.  Wishnow  happens  to  be  a  very 
good  friend  of  mine. 

Q.  So  you  told  Mr.  Wishnow  that  your  case  had 
been  postponed  three  weeks? 

A.    We  were  talking 

The  Referee:    Just  answer  the  question. 

The  Witness:  No,  I  didn't  tell  Mr.  Wishnow 
what  was  in  that  letter.  I  couldn't  have  told  him. 
We  were  discussing  my  case  as  it  should  have  been. 

Q.  (By  Mr.  Tobin)  :  Mr.  Mau,  you  understand 
English  all  right?  A.     I  think  so. 

Q.  Did  you  tell  Mr.  Wishnow  that  your  case 
had  been  postponed  three  weeks? 

A.     Yes,  I  did. 

Q.  And  that  was  where  he  got  his  information 
from,  was  you?  A.     That  is  right. 

Q.  And  did  you  tell  Mr.  Wishnow  that  there 
was  [39]  $12,500  in  escrow? 

A.     I  would  get  out  of  escrow,  that  is  right. 

Q.     And  that  was  untrue? 

A.     It  wasn't  unrtue  if  I  would  have  gotten  what 
I  was  to  have  gotten. 
•  Q.     You  said  here  that  there  was? 

A.  Can  I  answer  the  question  ?  Maybe  this  will 
clear  it  up,  a  lot  of  things.  Mr.  Wishnow  said, 
"Jack,  do  me  a  favor.  Write  him  a  letter  you  can 
give  me  one  hundred  or  two  hundred  or  three  hun- 
dred." He  said,  "It  will  look  good  for  me."  I 
wrote  this  letter.  Mr.  Wishnow,  himself,  mailed 
the  letter  while  he  was  in  front  of  me.    Nothing  in 
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this  letter  that  I  meant  to  convey  that  I  was  seeking 
further  credit,  because  my  whole  bill,  possibly,  was 
not  even  30  days  past  due. 

The  Referee:  Why  did  you  put  that  state- 
ment in? 

The  Witness :    I  had  just  been  very  sick 

The  Referee:  Why  did  you  put  that  in  if  you 
knew  it  was  untrue? 

The  Witness:  Well,  what  I  meant  to  put  in,  as 
I  say,  as  I  explained  to  the  Court  before,  I  said — 
what  I  should  have  put  in,  being  nervous  at  the 
time,  "There  will  be."  If  I  had  put  in,  "There 
will  be,"  this  whole  thing  would  have  been  nothing. 

The  Referee:    I  don't  see  much  difference. 

The  Witness :  ' '  There  will  be ' '  instead  of  ' '  There 
is"  [40]  is  two  different  things. 

The  Referee:  Why  didn't  you  put  in,  "There 
will  be"? 

The  Witness:  I  can  assure  the  Court  I  meant 
"There  will  be." 

The  Referee:  What  you  mean  don't  help  us 
any.  What  you  did  is  the  important  thing.  A  man 
may  mean  to  do  the  right  thing  and  go  out  and  kill 
somebody. 

The  Witness:  It  was  done  very  honorable.  It 
wasn't  done  with  any  other  intention. 

The  Referee:    You  are  bound  by  what  you  did. 

Go  ahead,  Mr.  Tobin. 

Q.  (By  Mr.  Tobin)  :  But  you  did  want  further 
time  to  pay? 
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A.  There  was  nothing  mentioned  of  time  or  any- 
thing else. 

Q.     You  didn't  want  to  be  sued? 

A.  There  was  no  mention  of  suit.  There  wasn't 
any  mention  of  suing  or  anything  else.  I  could 
have,  possibly,  sent  $50  to  stop  a  suit,  which  Mr. 
Wishnow  told  me 

Mr,  Tobin:    That  is  all  for  this  witness. 

Examination 
By  Mr.  Tenner: 

Q.  Mr.  Mau,  you  used  a  figure  here,  ''$12,500" 
in  escrow.  Would  you  tell  the  Court  what  kind  of 
escrow  you  are  talking  about  and  why  you  said, 
"$12,500,"  as  distinguished  from  any  other  sum  of 
money?  A.    Yes.     I  would  be  glad  to.   [41] 

Mr.  Tobin:  That  will  be  objected  to  as  an  at- 
tempt to  alter  or  vary  a  written  instrument. 

The  Referee :  Not  necessarily.  "There  is  $12,500 
in  escrow."  He  doesn't  explain  what  that  escrow 
is.  If  there  was  any  escrow  he  can  explain  it.  He 
hasn't  any 

Mr.  Tobin:  "To  be  released  to  me  as  soon  as  I 
get  the  court  order." 

The  Referee:    Yes. 

The  Witness :    Can  I  explain  that  ? 

Q.  (By  Mr.  Tenner) :  Just  answer  the  question, 
if  you  know,  Mr.  Mau,  what  escrow  you  had  in  mind, 
if  any,  and  why  you  said,  $12,500,"  as  distinguished 
from  any  other  sum  of  money? 
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A.  Tlie  Bank  of  America,  Mr.  Dean,  was  ne- 
gotiating a  loan  on  the  home  for  $11,500, 

Q.     Mr.  Dean  is  who? 

A.    Vice  president  of  the  Bank  of  America. 

Q.     Which  branch?  A.     Main  office. 

Q.     He  was  negotiating  a  loan  on  w^hat? 

A.     On  my  home. 

The  Referee:     To  you?    A  loan  to  you? 

The  Witness:  As  a  loan  to  the  bank,  to  protect 
the  bank. 

The  Referee:  But  the  loan  was  to  protect  the 
bank  on  its  claim  against  you  ?  [42] 

The  Witness:    That  is  right. 

The  Referee :    Go  ahead. 

The  Witness :  The  Bank  of  America  would  have 
given — taken  a  first  and  second  mortgage  for  the 
loan  that  I  had  with  the  bank.  The  Bank  of 
America  wanted  to  give  us  $11,500.  I  had  agreed 
to  do  that,  and  Mrs.  Mau  had  agreed  to  do  that, 
also. 

The  Referee :    Let  me  ask  you  a  question. 

The  Witness:    Yes,  sir. 

The  Referee:  If  that  money  was  to  go  to  the 
bank  why  did  you  say  here  it  would  be  released 
to  you? 

The  Witness:  Again,  I  can  say,  your  Honor, 
that  $11,500  was  to  the  bank — I  was  to  have  gotten 
$1,000  from  the  $11,000  —  $1,000  —  absolutely, 
through  Mr.  Deam 
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The  Referee :  You  were  to  get  1,000  cash  and  the 
bank  was  to  get  $11,500? 

The  Witness:    Yes. 

The  Referee:  Now,  we  are  clear  on  that;  so  you 
were  to  get  $1,000? 

The  Witness:  $1,000  in  cash  and  $11,500,  which 
I  was  to  get  off  the  note,  and  the  Bank  of  America 
was  negotiating  to  take — in  fact,  they  had  negotiated 
with  my  wife.  That  is  why  I  happened  to  say, 
$12,500." 

Q.  (By  Mr.  Tenner) :  And  you  had  arranged 
for  an  escrow  with  the  Bank  of  America? 

A.  I  had  arranged,  spoke  to  Mr.  Dean.  Mrs. 
Mau  was  [43]  called  in,  and  she  had  agreed  to  sign. 

Q.  When  you  say  there  was  $12,500  in  escrow, 
did  you  mean  that  was  the  total  sum  given  that 
was  to  go  into  escrow? 

Mr.  Tobin:     I  object.     Leading  and  suggestive. 

The  Reef  ere:  Yes.  I  think  counsel  is  right. 
Overruled. 

Mr.  Tobin :    Read  the  question. 

(Question  read.) 

The  Witness:  $11,500  would  have  went  into 
escrow,  and  I  would  have  gotten  $1,000. 

Q.  (By  Mr.  Tenner) :  What  did  you  intend  to 
do  with  the  $1,000? 

A.  Do  as  Mr.  Wishnow  said,  to  send  one  hun- 
dred or  two  hundred  and  pay  it  off. 

Q.     You  metnioned  that  Mr.  Wishnow  came  to 
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you  and  lie  said,  "Jack,  write  something  back  to 

Walbrooke"?  A.    Yes. 

Q.  Did  Mr.  Wishnow  have  any  relationship  with 
Walbrooke? 

A.     He  ^as  their  representative. 

Q.  And  he  knew  you  were  only  going  to  get 
$1,000  from  the  bank?  A.    Yes. 

Q.  And  he  asked  you  to  write  this  letter,  and 
you  gave  him  the  letter  to  be  mailed? 

A.  Mr.  Wishnow — I  said,  "I  got  a  letter  from 
Mr.  [44]  Goldberg  this  morning."  He  said,  "Jack, 
write  him  back  something." 

The  Refreee:  Did  Mr.  Wishnow  ever  say  what 
you  should  write? 

The  Witness:  He  was  standing  at  the  op- 
posite  

The  Referee:  Did  he  ever  see,  as  far  as  you 
know,  or  read  what  you  did  write? 

The  Witness:  That  I  don't  think  he  read  it 
along  with  me.     He  said,  "Write " 

The  Referee:  Never  mind  that.  Did  he  ever 
see,  as  far  as  you  know,  or  read  what  you  did  write  ? 

The  Witness:     I  don't  think  so. 

The  Referee:  When  you  gave  him  the  letter  to 
mail,  was  the  letter  sealed? 

The  Witness:  Yes.  He  said,  "Gee!  That  is 
sealed". 

The  Referee:  And  he  knew  you  didn't  put  any 
money  in  there? 

The  Witness:    Yes. 
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The  Referee:  Had  you  ever  received  any  com- 
munication from  Mr.  Wishnow  in  which  he  said, 
*'If  you  don't  pay,  we  are  going  to  sue  you?" 

The  Witness :    No. 

The  Ref reee :    Had  you  ever  been  attached  ? 

The  Witness:    No. 

The  Referee :  Had  you  ever  been  threatened  with 
any  kind  of  action  that  you  would  ?  [45] 

The  Witness:     No. 

The  Referee:  Was  this  letter  asking  you  about 
the  money  the  first  communication  you  ever  got 
from  him"? 

The  Witness :     I  think  so. 

The  Referee :     Did  they  answer  your  letter  *? 

The  Witness:     No,  they  did  not. 

The  Referee :  Did  they  ever  communicate  in  any 
way  with  you  since  that  time? 

The  Witness:     No,  they  haven't. 

The  Referee:    All  right.     Go  ahead. 

Mr.  Tenner:  Just  a  moment.  We  have  got  no 
further  questions. 

Mr.  Tobin:     That  is  all. 

(Witness  excused.) 

Mr.  Tobin :     I  will  resume  reading  the  deposition. 

Mr.  Tenner:  We  have  a  motion  to  strike.  Will 
your  Honor  rule  on  our  motion  to  strike  16? 

Mr.  Quittner:  Two  grounds  to  strike:  One  was 
testimony  as  to  the  contents  of  a  written  instrument, 
and,  secondly,  they  were  testifying  to  hearsay. 

The  Referee:     The  answer  doesn't  cover  the  con- 
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tents,  other  than  just  a  general  statement.  How 
about  that,  Mr.  Tobin?  Then  he  says,  "Yes,  we 
liave  sent  at  least  two  letters."  Mr.  Goldberg  ad- 
vised him  that  the  account  was  overdue  and  that 
they  will  be  compelled  to  turn  the  matter  over  for 
collection,  if  it  wasn't  paid.  Did  you  ever  see  [46] 
those  letters? 

Mr.  Tobin:     It  is  a  question  of  fact. 

The  Referee :  They  were  turned  over  to  the  trus- 
tee by  the  bankrupt"? 

Mr.  Tobin :     No,  your  Honor,  as  far  as  we  know. 

The  Referee:     Did  you  ever  get  copies  of  those? 

Mr.  Tobin :     No,  your  Honor. 

The  Referee:  In  view  of  these  objections  you 
should  have  the  copies  they  sent  as  secondary  evi- 
dence. You  are  not  required  to  produce  the  origi- 
nals if  the  bankrupt  doesn't  turn  them  over.  Does 
the  bankrupt  have  those  in  his  possession? 

Mr.  Quittner:  All  records  are  in  the  possession 
of  the  Trustee. 

The  Referee:  Then  I  will  give  you  time  to  find — 
to  get  from  this  credit  manager,  who  makes  this 
deposition,  his  copies  of  the  letters  sent. 

Mr.  Temier:  There  was  the  further  motion  on 
the  ground  that  it  is  not — the  whole  answer  isn't 
responsive  to  the  question,  even  if  they  had  the 
letters. 

Mr.  Quittner :  And  also  the  testimony  as  to  what 
Mr.  Wishnow  said  would  be  hearsay. 

The  Referee:    What  about  that? 

Mr.  Tobin :      Well,  the  bankrupt  has  just  testified 
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that  lie  told  Wishnow  that — he  absolutely  corrobo- 
rates the  answer.  [47] 

Mr.  Quittner:  If  you  will  accept  our  version  of 
what  we  will  stipulate 

Mr.  Tobin:  No.  The  bankrupt  volunteered — he 
told  you 

Mr.  Quittner:  That  hasn't  anything  to  do  with 
it. 

The  Referee:  Never  mind.  Don't  jabber  among 
yourselves.    Address  the  Court,  please. 

Mr.  Tobin :     If  your  Honor  please 

The  Referee :  Wait  a  moment,  Mr.  Tobin.  Hasn't 
Mr.  Man's  testimony  covered  what  this  witness  says 
in  this  second  sentence  of  his  answer  to  Interroga- 
tory No.  16? 

Mr.  Tobin:  Yes,  your  Honor,  and  I  am  going  to 
offer  that  Interrogatory  No.  16  over  again,  now 
having  been  connected  up  by  the  bankrupt's  testi- 
mony on  the  stand  here  that  he  told  Wishnow  about 
his  marital  difficulties,  so  it  is  outside  of  the  realm 
of  hearsay.  I  read  the  question  and  the  answer  first, 
then  the  objection  came  in  here,  and  we  put  the 
bankrupt  on  the  stand.  Now,  the  bankrupt  corrobo- 
rates it,  so  I  will  read  it  over  again,  the  bankrupt 
having  connected  it  up. 

The  Referee:  Well,  now,  let's  see.  It  is  in  evi- 
dence that  Mr.  Mau  advised  their  representative, 
Mr.  Wishnow,  that  he  was  having  marital  difficul- 
ties, that  he  had  put  in  escrow  $12,500. 

Mr.  Tobin:     He  just  testified  here 

The  Referee :     What  this  witness  says  in  this  [48] 
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deposition  would  be  hearsay,  but  that,  I  think,  is 
overcome  by  the  witness'  tesimony  to  the  same  effect, 
and  in  other  words,  it  is  a  harmless  statement  by 
the  person  answering  this  question. 

Now,  then,  he  says  on  the  statement  of  Mr.  Man's 
reply  to  us  and  also  stating  that  fact  we  would  have 
sued.  The  letter  of  Mr.  Mau  seems  to  me  to  cor- 
roborate the  entire  answer  given  by  this  witness  to 
Interrogatory  No.  16.  I  think  the  point  of  counsel 
here,  notwithstanding,  would  be  good  as  to  whether 
or  not — for  Mr.  Man's  testimony.  I  think  it  fully 
corroboi'ates  that  answer,  so  I  will  allow  it  to  stand. 
Proceed  with  the  next  one. 

Mr.  Tobin:     (Reading) 

"Interrogatory  No.  17:  Had  you  given  instruc- 
tions to  your  local  representative,  Ellis  Wishnow, 
to  present  this  claim  for  payment  I 

"A.  Yes,  we  wrote  Mr.  Wishnow  to  see  Jack 
Mau  regarding  his  past  due  bill,  and  Mr.  Wishnow 
advised  us  that  he  was  having  matrimonial  diffi- 
culties and  that  his  money  was  tied  up  in  escrow, 
but  that  we  w^ould  get  paid  and  not  to  press  him 
for  the  money. ' ' 

Mr.  Quittner:  I  move  to  strike  that  out  on  the 
ground  of  hearsay.  That  letter,  allegedly  written 
to  Wishnow,  gave  him  instructions,  and  if  those 
instructions  were  oral  it  would  be  hearsay. 

The  Eeferee:  I  don't  think  the  letter  written  to 
Wishnow  is  material.  "Mr.  Wishnow  advised  us 
he  was  having  matrimonial  difficultes  and  that  his 
money  was  tied  up  in  escrow,  but  that  we  would  get 
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paid  and  not  to  press  him  for  the  money. ' '  What  is 
wrong  with  that  ? 

Mr.  Quittner:  What  Mr.  Wishnow  told  Mr. 
Goldberg  is  hearsay. 

The  Referee:     It  isn't  hearsay. 

Mr.  Quittner :     How  do  we  know 

The  Referee:  Don't  get  so  excited  and  shout 
around.  Calm  yourself.  He  says,  "Mr.  Wishnow 
advised  us  he  was  having  matrimonial  difficulties." 
Nothing  hearsay  about  that.  "That  his  money  was 
tied  up  in  escrow."     Nothing  hearsaj?^  about  that. 

Mr.  Quittner:  We  have  here,  your  Honor,  Mr. 
Goldberg  testifying  to  what  Mr.  Wishnow  told  him, 
without  having  our  opportunity  to  examine  Mr. 
Wishnow. 

The  Referee:     You  can  have  him  here. 

Mr.  Quittner:     But  that 

The  Referee :  We  won't  go  into  that  any  further. 
If  you  want  to  question  Mr.  Wishnow,  we  will  give 
you  an  opportunity  to  do  so. 

Mr.  Quittner:  The  other  objection  that  we  have 
for  the  sake  of  the  record  is  that  the  question  says, 
"had  you  given  instructions  to  your  local  represen- 
tative, Ellis  Wishnow,"  and  the  answer  came  that 
came  back  is  what  Wishnow  told  him,  and  we  object 
on  the  ground  that  it  is  not  responsive  [50]  to  the 
question. 

The  Referee:  Your  objection  is  overruled.  You 
are  at  liberty  to  produce  Mr.  Wishnow  and  examine 
him  on  just  what  he  told  Goldberg  or  the  Walbrooke 
Clothes  or  both  of  them. 
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Proceed. 

Mr.  Tobin:     (Reading) 

''Interrogatory  No.  18:  Upon  the  receipt  of 
Trustee's  Exhibit  No.  2  for  identification,  did  you 
then  refrain  from  pressing  this  claim  for  immediate 
payment  % 

"A.    Yes." 

Mr.  Quittner:  We  make  an  objection  to  that 
question,  your  Honor,  on  the  ground  that  the  ques- 
tion calls  for  conclusions  from  documents  not  pro- 
perly identified  and,  also,  calls  for  a  self-serving 
declaration. 

The  Eeferee:  Your  first  objection,  "not  properly 
identfied,"  is  overruled. 

Now,  then,  you  object  to  the  portion  of  his  an- 
swer which  refers  to  "Did  you  then  refrain  from 
pressing  this  claim  for  immediate  payment^" 

Mr.  Quittner:     Yes,  self-serving. 

The  Referee:     What  was  your  objection  to  that? 

Mr.  Quittner:     Self-serving. 

The  Referee :  Nothing  self-serving  about  it.  Did 
he  or  didn't  he  refrain?     He  says  he  did  refrain. 

Go  ahead,  Mr.  Tobin.  [51] 

Mr.  Tobin:     (Reading) 

"Interrogatory  No.  19:  If  you  had  known  that 
there  was  not  the  sum  of  $12,500  in  escrow  to  be 
released  to  Jack  Mau  as  soon  as  he  could  get  the 
court  order,  as  set  forth  in  Trustee's  Exhibit  No.  2 
for  identification,  would  you  have  gTanted  any  fur- 
ther time  to  Jack  Mau  for  the  payment  of  this 
account  % 
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''A.    No." 

Mr.  Quittner:  We  move  to  strike  out  the  an- 
swer to  Interrogatory  No.  19  on  two  grounds  here- 
tofore made  to  Interrogatory  No.  18,  namely  that  it 
is  an  improper  identifica4:ion  of  a  document,  and, 
two,  it  calls  for  a  self-serving  declaration,  and,  three, 
it  is  a  conclusion  that  he  granted  any  further  time 
to  Jack  Mau  for  the  pa>Tiient  of  this  account.  No 
evidence  that  he  granted  any  time. 

The  Referee :  When  a  witness  says  he  did  grant 
— ^what  was  your  last  point  there? 

Mr.  Quittner:  That  he  granted  any  further  time 
to  Jack  Mau. 

The  Referee:     What  is  wrong  with  that? 

Mr.  Quittner:     He  didn't  grant  any  time. 

The  Referee:  How  do  you  mean  he  didn't  grant 
anv  time?    He  didn't  sue,  did  he? 

Mr.  Quittner :  We  would  like  the  record  to  show 
that  that  was  not  granting  further  time  by  not  suing. 

The  Referee:     What?  [52] 

Mr.  Quittner :  We  would  like  the  record  to  show 
that  that  was  not  granting  further  time  by  not 
suing.  The  mere  refraining  from  pressing  a  civil 
action  in  court  is  not  granting  further  time. 

The  Referee :  That  is  something  else,  again.  Let 
the  record  so  show.     Interrogatory  No.  20? 

Mr.  Tobin:     (Reading) 

"Interrogatory  No.  20:  If  your  answer  to  the 
foregoing  question  is  no,  then  please  state  briefly 
what  you  would  have  done  as  credit  manager  for 
Walbroke  Clothes,  Inc.,  in  seeking  to  collect  this 
account  ? 
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''A,  We  would  liave  turned  bis  account  over  to 
tlie  London  Guaranty  &  Accident  Company,  with 
whom  we  hold  our  credit  insurance  and  who  w^as 
doing-  our  collections  for  us,  who  would  have  turned 
same  over  to  their  attorneys  for  further  attention." 

Mr.  Quittner:  We  move  to  strike  out  that  an- 
swer, for  the  purposes  of  the  record,  because  it  is 
pure  conjecture  as  to  what  he  would  have  done. 

The  Referee:  How  far  a  creditor  relied  on  mat- 
ters presented  to  him  I  think  is  quite  material  to 
show  what  he  would  have  done  if  what  w^as  repre- 
sented to  him  was  untrue.     Go  ahead,  Mr.  Tobin. 

Mr.  Tobm:     (Reading) 

"Interrogatory  No.  21:  Did  you  receive  any  ad- 
vices from  your  Los  Angeles  representative,  Ellis 
Wishnow,  in  [53]  connection  with  holding  off  or 
forbearing  in  pressing  collection  of  this  account 
against  the  bankrupt  at  or  about  the  time  you 
received  Trustee's  Exhibit  No.  2  for  identification? 

"A.     Yes,  as  explained  in  Interrogatory  No.  16." 

Mr.  Quittner:  I  would  like  the  record  to  show 
that  we  make  the  same  motion  to  strike  out  the  an- 
swer to  this  question  on  the  grounds  heretofore 
raised  on  our  motion  to  strike  Interrogatory  No.  16, 
on  the  ground  that  the  answer  is  not  responsive  to 
the  question  and  on  the  ground  it  is  also  hearsay 
as  to  w^hat 

The  Referee:     Why  isn't  it  responsive? 

Mr.  Quittner:  The  question  is:  "Did  you  re- 
ceive any  advices  from  your  Los  Angeles  represen- 
tative, Ellis  Wishnow^,  and  so  forth,  and  the  answer 
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Mr.  Quittner:  I  would  like  the  record  to  show, 
before  we  make  our  objection  to  Interrogatory  No. 
22,  that  two  lines  have  been  X'd  out  above  the 
answer:  "I  herewith  turn  same  over  for  identifi- 
cation," I  would  like  the  record  to  show  that  upon 
reading  the  X  'd  out  phrases  the  words  appear  to  say 
that  "the  same " 

The  Referee:  Wait  a  moment.  If  it  is  X'd  out, 
it  is  not  part  of  the  deposition.  Therefore,  what 
right  have  I  got  to  consider  what  is  under  the 
X-ing  out?  [56] 

Mr.  Quittner:  The  rule  under  Section  30-E  of 
the  Federal  Civil  Procedure  states  that  "Any 
changes  in  form  or  substance  which  the  witness 
desires  to  make  shall  be  entered  upon  the  deposition 
by  the  officer,  with  a  statement  of  the  reasons  given 
by  the  witness  for  making  them." 

The  Referee:     All  right,  now. 

Mr.  Quittner:  Where  the  answer  is  X'd  out,  I 
think  the  Court 

The  Referee:  I  don't  know  about  the  rule.  The 
fact  is  that  it  isn't  in  the  deposition.  I  have  to 
consider  what  is  left  in. 

Mr.  Quittner:  He  has  to  say  why  he  changed 
the  answer. 

Mr.  Tobin:  I  am  willing  to  read  the  X'd  out 
part.  (Reading)  "The  same  were  turned  over  to 
London  Guaranty  &  Accident  Co.,  who  I  believe 
have  them  in  their  possession." 

Then  he  apparently  got  it,  and  he  says,  "I  here- 
with turn  same  over  for  identification."    They  are 
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attached  to  the  original  document.  I  did  not  get 
copies  with  my  cop}^  of  the  deposition. 

The  Referee:     Have  you  seen  it? 

Mr.  Tobin:     No. 

The  Referee:  You  read  it  and  show  it  to  him, 
and  we  will  recess  until  you  send  for  me. 

(Recess.) 

The  Referee:    Let  us  proceed. 

Mr.  Tobin:  If  your  Honor  please,  at  this  time, 
In  [57]  connection  with  that  last  answer,  I  would 
like  to  offer  these  other  communications  in  evidence 
as  Trustee's  Exhibit  No.  3. 

Mr.  Tenner:  If  your  Honor  please,  in  connec- 
tion with  the  opposition  to  the  introduction  of  Trus- 
tee's  Exhibit  No.  3  into  evidence,  we  make  the 
following  objections  for  the  purposes  of  record: 

We  might  call  the  Court's  attention  to  the  fact 
that  the  deposition,  in  the  form  it  is  there,  is  viola- 
tive of  Rule  30-E,  and  this  entire  answer  thereto, 
regardless  of  whether  or  not  it  has  now  been  read 
into  evidence,  is  defective  on  the  theory  that  no 
reference  is  given  in  the  deposition  as  to  why  a 
change  in  form  and  substance  was  made. 

We  further  make 

The  Referee.  What  change  in  form  and  sub- 
stance ? 

Mr.  Tenner :  The  scratching  of  the  two  lines  and 
the  typing  of  the  third  line.  I  don't  know  what 
happened,  and  there  is  no  statement  as  to  why  it 
happened. 

The   Referee:     I   don't   care   why  it   happened. 
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Counsel  has  read  it  now  and  it  is  in  evidence.  That 
answers  that. 

Mr.  Tenner:  If  that  statement  is  in  evidence, 
then  I  move  to  strike  out  the  last  answer,  being 
contradictory  to  the  scratched  out  portion — the 
scratched  out  portion  being  contradictory  to  the 
answer  below  that  "I  turned  the  same  over  for 
identification."  [58] 

The  Referee:  What  is  contradictory  there?  I 
don't  see  what  is  contradictory  there.  That  ob- 
jection is  overruled. 

Mr.  Tenner:  And  we  make  the  further  one  on 
the  basis  that  that — and  we  make  the  motion  to 
strike  and  the  motion  to  exclude  Trustee's  Exhibit 
No.  3  because  there  is  no  original  copy  of  these 
letters  or  reports  in  evidence,  and  no  copies  of  the 
written — there  are  no  originals  of  the  reports  or 
letters  which  we  can  even  compare  with  the  photo- 
stats in  this  case,  and,  also,  of  course,  they  are 
hearsay. 

The  Referee:  All  right — now,  wait  a  moment. 
We,  therefore,  will  continue  the  matter  to  give 
counsel  for  the  Trustee  time  to  secure  the  letters 
sent  by  Jack  Mau,  which  are  attached  to  this  depo- 
sition in  the  form  of  photostats 

Mr.  Tenner :     They  are  letters  to  make 

The  Referee:  Now,  wait  a  moment.  And  you 
will  call  upon  the  bankrupt  to  produce  the  letter 
dated  August  19,  1948,  and  addressed  to  him  by 
Mr.  Goldberg,  and  we  will  give  counsel  for  the  Trus- 
tee time  to  produce  any  originals  that  may  exist, 
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or  any  evidence  that  he  may  want  to  produce, 
the  Trustee,  regarding  this 

Mr.  Quittner:     We  would  like  the  record 

The  Referee:     Wait  a  moment.     Please,  now! 

Mr.  Quittner:     I  thought  you  were  finished. 

The  Referee:  I  have  told  you  gentlemen  over 
and  over  and  over  again  not  to  talk  when  the  Court 
is  talking.  I  can't  [59]  think.  I  will  hear  you 
fully,   but  wait  until  your  turn  comes. 

The  Trustee  will  have  time  to  communicate  with 
Mr.  Goldberg  and  to  secure  from  him,  either  by 
deposition  or  whatever  way  the  Trustee's  comisel  is 
advised,  the  originals  of  the  documents  which  are 
attached  in  the  form  of  photostats  in  this  deposi- 
tion and  apparently  is  addressed  to  a  man  by  the 
name  of  Ellis  by  Mr.  Goldberg. 

We  have  here  before  us  the  original  letter,  the 
photostat,  which  is  attached  to  the  deposition,  and 
the  original  letter  written  by  Mr.  Goldberg  to  Mr. 
Mau  under  date  of  July  26th.  Then  we  have  in 
evidence  the  photostat  of  the  original — we  have  in 
evidence  the  original  of  the  photostat  attached  to 
this  deposition  wherein  Mr. — the  photostat  thereof 
wherein  Mr.  Mau  speaks  of  the  escrow,  $12,500. 

Now,  then,  we  do  not  have  here  the  original  of 
the  form  letter — I  can't  see  anything — I  can't  see 
any  date  given  here  where  Mr.  Mau  wrote  to  Mr. 
Goldberg  about  certain  matters.  I  will  read  it: 
"I  just  got  back  today  and  saw  Mr.  Wishnow " 

Mr.  Tobin:  That  original  is  in  evidence.  That 
is  No.  1. 

The  Referee:     No.     Wait  a  moment.     No.  1? 
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Mr.  Tobin:  Yes,  your  Honor.  The  original  of 
that  is  in  eAadence.  [60] 

The  Referee:     This  is  that  escrow  letter"? 

Mr.  Tobin:     Yes. 

The  Referee :     Oh,  apparently  we  have  here 

Mr.  Tobin :     Apparently  got  an  extra  copy  made. 

The  Referee :  That  is  in  evidence  all  right.  That 
covers  all  these,  doesn't  it? 

Mr.  Tobin:     I  think  so. 

The  Referee :     Now,  how  much  time  do  you  want  ? 

Mr.  Tobin:  I  am  not  quite  through  with  the 
deposition  yet.     I  have  got  two  more  questions. 

The  Referee:  Yes,  I  know,  but  how  much  time 
do  you  want"? 

Mr.  Tobin:  It  will  probably  take  another  30 
days. 

The  Referee :     All  right.    It  will  be  granted. 

Mr.  Quittner :  May  we  have  the  record  show  that 
we  have  asked  Mr.  Mau  about  letters  that  the  Court 
asked  him  to  bring,  and  he  doesn't  have  them.  He 
has  turned  all  his  documents  and  papers,  letters, 
and  so  forth,  over  to  the  Trustee. 

The  Referee :  Well,  the  burden  is  upon  Mr.  Mau 
to  produce  the  originals,  and  if  he  hasn't  them  all, 
he  can  get  copies  as  secondary  evidence. 

Go  ahead. 

Mr.  Tobin:     (Reading) 

''Interrogatory  No.  23: " 

The  Referee:     Wait  until  I  get  that.  [61] 

Mr.  Quittner:  The  record  should  show  no  notice 
to  produce  by  the  Trustee,  in  order  to  come  within 
the  secondary  evidence  rule. 
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The  Eeferee:     I  didn't  get  that. 

Mr.  Quittner:  The  Court  knows  that  in  order 
to  introduce  secondary  evidence,  before  trial  we 
liave  to  have  notice  to  produce 

The  Referee:     I  am  not  insisting  on  that  rule. 

Mr.  Quittner:     We  do. 

The  Referee:     I  will  give  counsel  time  to  get  it. 

Mr.  Tobin :  Now,  there  is  alread}^  testimony  that 
he  never  received  any  such  letters. 

The  Referee:     What  letters'? 

Mr.  Tobin:  Any  letters  except  that  one  that  is 
in  evidence  as  Trustee's  Exhibit  No.  1.  He  has 
already  shown  he  never  received  any  of  those  letters. 

The  Referee:  Anyway,  you  are  going  to  have 
that  extra  time. 

Mr.  Tobin:     (Reading.) 

"Interrogatory  No.  23 :  Has  the  accomit,  amount- 
ing to  approximately  $730.92,  owing  to  you  or  to 
your  company  by  the  bankrupt,  Jack  Mau,  ever  been 
paid?  A.     No." 

Mr.  Quittner:  I  would  like  the  record  to  show 
that  we  make  no  motion  in  objection  to  that  ques- 
tion and  no  motion  to  strike.  [62] 

The  Referee:     What  a  relief! 

Mr.  Tobin:     (Reading) 

"Interrogatory  No.  24:  If  the  answer  to  the 
foregoing  interrogatory  is  no,  please  state  what,  if 
anything,  motivated  you  as  credit  manager  for  Wal- 
brooke  Clothes,  Inc.,  in  deferring  action  in  collect- 
ing this  account? 

"A.     Because  we  relied  upon  the  written  state- 
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ments  of  Mr.  Mau  in  his  letter  to  us  and  upon  his 
oral  representations  to  our  representative,  Mr. 
Wishnow,  to  the  effect  that  he  was  involved  in  a 
matrimonial  dispute  and  that  he  had  the  sum  of 
$12,500  in  escrow  but  which  was  soon  to  be  released 
upon  court  order." 

Signed,  "I.  Goldberg.  Subscribed  and  sworn  to 
before  me  this  8th  day  of  July,  1949,  before  Ruth 
D.  Budson,  Notary  Public  in  and  for  said  County 
and  State." 

Mr.  Temier :  I  would  like  the  record  to  show  that 
we  make  the  motion  to  strike  his  answer  to  Inter- 
rogatory No.  24,  if  your  Honor  please,  as  it  is  a 
self-serving  declaration,  to-wit:  "What,  if  any- 
thing, motivated  you — ",  which  is  purely  speculative 
and  based  on 

The  Referee :  Wait  a  moment,  counsel,  have  you 
read  the  law  on  that  subject? 

Mr.  Tenner:  Yes.  I  can  quote  your  Honor  au- 
thorities. 

The  Referee:  The  law  is  that  the  creditor  must 
rely  upon  the  statement  made  to  him  by  the  debtor 
regarding  his  financial  condition,  to  make  it  subject 
to  a  ground  for  [63]  opposing  discharge.  Why,  in 
view  of  that,  is  this  answer  improper? 

Mr.  Tenner:  I  think  it  is  improper  for  two  rea- 
sons, your  Honor. 

The  Referee:    What  is  that? 

Mr.  Tenner :  I  think  it  is  improper  for  two  rea- 
sons, your  Honor,  and  I  am  prepared  to  submit  to 
the  Court  authorities. 
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The  Referee:  All  right.  Submit  them  right 
now.  I  will  hear  them,  and  we  will  see  what  they 
say. 

Mr.  Tenner:  Quoting  from  Corpus  Juris  Se- 
cundum, page  745,  a  case  therein  cited — I  quote 
back,  referring  to  Note  813 

The  Referee:  I  don't  care  what  Corpus  Juris 
says.  Let  us  get  the  cases,  themselves.  What  are 
they? 

Mr.  Tenner:  I  have — there  were  so  many  I 
didn't  get  them. 

The  Referee :    What  volume  is  that  f 

Mr.  Tenner:  It  is  under  "Evidence".  I  just 
didn't  write  that  down. 

While  she  is  getting  that  book,  I  would  like  to 
make  a  statement  of  my  activity  here  this  after- 
noon, both  for  the  sake  of  future  relationship  with 
the  Court  and  to  explain  my  position.  While  it 
would  seem  that  we  have  taken  a  position  in  which 
we  have  resorted  to  every  possible  technicality,  I 
am  not  trying  to  apologize  for  that.  I  would  like 
to  tell  [64]  the  Court  why  I  have  got  to  finish  this 
job. 

It  appeared  to  me,  upon  a  careful  reading  of  this 
deposition,  that  one  of  two  things  was  obviously 
true:  That  the  person  whose  deposition  was  taken 
was  either  an  attorney  or  one  so  well  versed  with 
attorneys'  language  that  he  picked  up  all  their 
phraseology;  or,  that  actually  I.  Goldberg,  himself, 
never  filled  in  these  answers. 

And  the  reason  I  came  to  that  conclusion — I  will 
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tell  you  why  I  did  this,  and  I  would  like  the  record 
to  show  that  we  just  didn't  come  here  today  to 
raise  technical  objections.  I  have  very  seldom  in 
my  life  run  across — perhaps  it  is  a  young  life — run 
across  a  layman  who  will  answer,  for  example, 
Question  22:  "If  such  advices  or  reports  were  in 
writing,  will  you  please  attach  the  writing  to  this 
deposition  and  have  the  Notary  Public  mark  it  as 
Trustee's  Exhibit  No.  3  for  identification?"  And 
the  answer:  "I  herewith  turn  same  over  for  iden- 
tification." 

This  gave  me  reason  to  think,  and  I  went  to  the 
answer  to  Interrogatory  24,  and  the  question  isn't 
important,  but  this  is  the  answer:  "Because  we 
relied  upon  the  written  statements  of  Mr,  Mau  in 
his  letter  to  us  and  upon  his  oral  representations 
to  our  representative,  Mr.  Wishnow,  to  the  effect 
that  he  was  involved  in  a  matrimonial  dispute  and 
that  he  had  the  sum  of  $12,500  in  escrow  but  which 
was  soon  to  be  released  upon  court  order." 

And  the  answer  to  Interrogatory  No.  21.  I  would 
say  [65]  that  this  Court  has  had  more  experience 
than  I,  but  take  999  laymen  out  of  a  thousand  and 
ask  them  Interrogatory  No.  21,  and  I  would  like 
to  know  how  many  of  them  would  answer,  "Yes, 
as  explained  in  Interrogatory  No.  16." 

This  runs  as  a  pattern 

The  Referee:  Counsel,  would  you  like  to  take 
the  deposition  over  again  by  oral  testimony?  I  will 
permit  you  to  do  that,  if  you  want  to.  Maybe  that 
is  the  solution  of  this  thing.     We  will  let  you  go 
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there,  either  yourself  or  a  qualified  representative, 
and  conduct  the  proceedings  in  behalf  of  your  client. 

Mr.  Tenner:     I  would  like  to  say  this,  sir 

The  Referee:     Just  please  answer  me. 

Mr.  Tenner:  I  don't  think  our  client  has  any 
money  to  enable  us 

The  Referee:  I  don't  care  whether  he  has  any 
money  or  not.    Do  you  want  to  do  that  ?    Yes  or  no  ? 

Mr.  Tenner:  I  don't  think  we  can,  your  Honor. 
But  the  only  reason  I  am  making  these  statements 
to  your  Honor  is  that  I  would  like  your  Honor  to 
be  familiar  with  my  thought  process,  and  the  pur- 
pose of  this  is  that  I  concluded,  obviously,  that  this 
had  not  been  done  by  Mr.  Goldberg.  I  never  heard 
of  a  layman  who  answers  questions 

The  Referee :  After  you  have  as  much  experience 
as  Mr.  Quittner  and  I  have  you  will  realize  that  as 
a  young  man  you  are  sure  of  everything  but  as  an 
older  man  you  are  not  [66]  sure  of  anything. 

Mr.  Tenner:  Perahps  it  is  unsatisfactory,  but  I 
want  to  make  that  explanation. 

The  Referee:  You  have  the  privilege  of  taking 
this  all  over  again,  if  you  think  it  doesn't  state 
true  facts,  and  you  can  have  all  the  time  you  need. 

Now,  I  have  Corpus  Juris  Secundum.  Where 
is  it? 

Mr.  Tenner:  I  would  like  to  call  your  Honor's 
attention  to  page  745 — No.  813. 

The  Referee:    32  C.J.S. 

Mr.  Tenner:  Page  745.  May  I  approach  the 
bench"? 
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The  Referee:  Just  a  moment.  You  are  reading 
from  Corpus  Juris? 

Mr.  Tenner:     Corpus  Juris  Secundum. 

The  Referee:  Where  are  you  reading  from,  the 
top  of  the  page  or  where? 

Mr.  Tenner:    It  is  Note  813. 

The  Referee:  There  is  no  Note  813.  You  take 
the  original  book. 

Mr.  Tenner:  This  is  the  rule  (handing  book  to 
the  Referee).     This  is  the  general  rule. 

The  Referee:     That  is  at  page  7451 

Mr.  Tenner:     Yes,  sir. 

The  Referee:  That  reads  Section  813  on  page 
745  out  of  32  Corpus  Juris  Secundum:  "The  gen- 
eral rule  is  that  where  a  fact  to  be  proved  is  evi- 
denced by  writing,  the  original  [67]  writing  is  the 
best  evidence,  and  a  copy  is  not  admissible." 

I  think  there  is  no  doubt  about  that. 

Mr.  Tobin:     It  doesn't  say  "photostatic  copy." 

The  Referee:     But  that  is  the  general  rule. 

Mr.  Quittner:  May  I  call  your  Honor's  atten- 
tion  

The  Referee:  Wait  a  moment.  I  am  talking 
to  Mr.  Tobin  now.  But  that  is  the  general  rule, 
anyhow. 

Mr.  Tobin:    Yes. 

The  Referee:  Then  it  goes  on  to  state  here:  "Ex- 
cept where,  as  stated  infra  Section  837,  the  absence 
of  the  original  is  accounted  for." 

Let  us  see  what  837  says.  All  right,  now.  What 
cases  do  you  refer  to  ? 
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Mr.  Tenner:  The  cases  cited  for  the  general 
proposition  under  Note  813,  and  more  specific- 
ally  

The  Referee :    Wait  a  moment.    Note  what  ? 

Mr.  Tenner :    The  cases  under  Note  813. 

The  Eeferee:    You  mean  Section  813,  not  Note? 

Mr.  Tenner :  Yes,  sir.  I  beg  your  pardon.  And 
more  specifically,  sir 

The  Referee:  I  don't  think  there  is  any  question 
about  that.  We  will  pass  that.   That  is  the  law. 

Mr.  Tenner:  May  I  just  refer  your  Honor's 
attention  to  Section  815,  which  will  answer  Mr. 
Tobin's  question  on  photostatic  copies:  "Although 
copies  are  secondary  evidence  and  thus  generally 
inadmissible "  [68] 

The  Referee:  Well,  that  is  probably  so,  unless 
they  are  identified,  and  Mr.  Mau  has  identified,  I 
think,  all  the  photostatic  copies  as  correct,  except, 
of  course,  he  wouldn't  know  about  this  one  here 
where  Goldberg  apparently  addressed  something 
to  a  man  named  "Ellis".  All  the  rest  of  them  are 
either  letters  by  Mr.  Goldberg  to  Mr.  Mau,  identi- 
fied by  Mr.  Mau  and — wait — there  is  a  photostat 
here  of  a  communication  from  Mr.  Mau  to  Mr. 
Goldberg,  which  I  think  hasn't  been  identified  by 
Mr,  Mau.  I  would  like  to  get  the  evidence.  If  Mr. 
Mau  hasn't  got  a  copy  of  it,  I  told  Mr.  Tobin  he 
could  have  whatever  time  is  necessary  to  get  the 
original  from  Mr.  Goldberg. 

Mr.  Tobin :  Might  I  say  that  I  will  put  Mr.  Mau 
on  the  stand  now  and  ask  him? 
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Mr.  Quittner:  If  I  may  refer  to  the  Court's 
records,  I  think  Mr.  Mau  testified  that  even  to  the 
one  letter  received  from  Mr.  Goldberg,  from  the 
so-called  Mr.  Goldberg,  he  was  not  familiar  with 
his  signature,  and  I  would  like  to  say 

The  Referee:  Do  you  mean  to  say  that  he  testi- 
fied he  is  not  familiar  with  his  signature? 

Mr.  Quittner:     With  Mr.  Goldberg's  signature. 

The  Referee:    What? 

Mr.  Quittner:     With  Mr.  Goldberg's  signature. 

Mr.  Tobin:    Mr.  Mau,  please  take  the  stand. 

The  Referee:  He  got  the  letter.  That  is  im- 
material [69]  whether  he  knew  the  man's  signature 
or  not. 

Mr.  Quittner:  As  to  our  objections,  your  Honor, 
to  the  use  of  these,  without  explaining  why  the 
originals  were  not  used,  the  law  is  ample — that  I 
have  been  able  to  find — that  Rule  43 

The  Referee:  Let  us  not  go  into  that.  We  are 
getting  into  a  supertechnical  area.  Let  us  get  down 
to  the  facts  here. 

JACK  MAU 

recalled,  having  been  previously   duly   sworn,   re- 
sumed the  stand  and  testified  further  as  follows: 

Examination 
By  Mr.  Tobin: 

Q.  Mr.  Mau,  I  will  show  you  a  letter  attached 
to  the  deposition  of  Mr.  Goldberg,  bearing  a  stamp 
''Received  September  1,  1948,"  and  written  on  the 
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stationery  of  Jack  Mau  Clothes  of  Hollywood,  and 
I  will  ask  you  to  examine  that  and  tell  us  if  that 
is  written  in  your  handwriting? 

A.  Yes,  it  is.  Yes,  sir.  Yes,  sir,  this  is  my 
letter. 

The  Referee:     What  is  the  answer? 

Mr.  Xobin:     "Yes,  that  is  my  letter." 

Mr.  Tenner:  We  will  make  the  same  objection: 
The  original  hasn't  been  used. 

The  Referee:  What  difference  does  that  make? 
He  admits  he  wrote  that.  What  difference  does  it 
make?    Asnwer  [70]  me  that,  sir. 

Mr.  Quittner:  I  may  be  wrong  here,  sir,  but  I 
have  always  been  of  the  opinion  that  it  doesn't 
make  any  difference  if  you  can  identify  secondary 
evidence.     You  must  first  explain 

The  Referee:  Your  own  client  says  he  wrote 
that  letter  and  that  that  is  his  signature.  That  is 
enough. 

Q.  (By  Mr.  Tobin)  :  Now,  you  testified  here 
that  you  received  only  one  letter  from  Walbrooke 
Clothes,  Inc.,  and  that  was  Trustee's  Exhibit  No.  1? 

A.  I  wouldn't  know — what  do  you  mean,  the 
first  letter  that  I  wrote 

The  Referee:  You  wrote  the  letter  Mr.  Tobin 
refers  to? 

The  Witness:    The  letter  I  wrote  in  back  of  it? 

Mr.  Tobin:    Yes. 

The  Referee:  No.  You  asked  him  what  letter 
he  received.     Wait  until  I  get  it,  because  I  am 
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certain  that  Mr.  Man  is  trying  to  tell  us  the  facts 
right  now,  and  let  us  have  him  quite  sure  of  what 
he  says.    Let  us  see,  where  is  that  letter? 

Mr.  Tobin:     Trustee's  Exhibit  No.  1. 

The  Referee:  Here  it  is.  Take  Exhibit  No.  1 
and  question  him  about  it. 

Q.  (By  Mr.  Tobin)  :  You  testified  earlier  this 
afternoon  that  the  only  communication  you  had  re- 
ceived from  Walbrooke  [71]  Clothes  was  this  letter 
of  July  26th,  Trustee's  Exhibit  No.  11 

A.     That  is  right. 

Q.     Is  that  right  1  A.     Yes. 

Q.  And  on  the  back  of  Trustee's  Exhibit  No.  1 
is  your  reply  to  that  f  A.     That  is  right. 

Q.  What  was  this  letter  that  was  received  by 
them  September  1,  1948,  and  likewise  a  reply,  too? 

A.  This  is  possible:  Then  when  the  money 
didn't  materialize  that  I  wrote  him  that  the  money 
didn't  come  through,  and  I  spoke  to  Wishnow  again, 
and  Mr.  Wishnow,  through  his  direction,  I  wrote 
him  the  second  letter,  which  I  told  him  I  would 
possibly  send  him  a  series  of  checks.  It  is  very 
possible,  from  July  to  September,  that  I  hadn't 
sent  him  any  checks.  It  is  very  possible,  from  July 
to  September,  that  I  hadn't  sent  him  any  checks, 
and  usually  I  would  send  my  money,  take  a  little 
more  time  by  letter  to  Mr.  Goldberg,  and  this  is 
possibly  the  letter  I  sent  to  Mr.  Goldberg  as  of 
July  26th.  That  I  hadn't  gotten  to  see  him  here — 
mav  I  read  this  to  the  Court? 
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The  Referee:     No.     I  will  read  it. 

The  Witness:  It  is  self-explanatory  that  I 
wanted  him,  to  send  him  a  series  of  checks  that  he 
would  know  that  I  didn't  receive  the  $12,500,  and 
it  so  states  here,  that  he  [72]  did  know  I  didn't  get 
the  $12,500. 

The  Referee:  Never  mind  what  he  did  know  and 
didn't  know.    Just  tell  us  what  you  did. 

The  Witness :  That  is  possible  that  I  wrote  him 
the  second  letter  through  the  direction  of  Mr. 
Wishnow  when  the  deal  that  I  expected  didn't  go 
through. 

The  Referee:     This  was  dated  when? 

The  Witness :  There  is  no  date  on  it.  The  stamp 
is 


The  Referee:  Do  you  remember  about  when  it 
was? 

The  Witness:  I  can't  answer  truthfully.  I  don't 
remember.     I  won't  say. 

The  Referee:  Apparently  Mr.  Goldberg's  ofiS.ce 
stamp  is  ''Received  September  1,  1948." 

The  Witness:     That  is  right. 

The  Referee:  Does  that  refresh  your  recollec- 
tion as  to  about  when  you  sent  the  letter  *? 

The  Witness:  If  it  is — that  is  when,  because  it 
must  have  been  sent  possibly  a  week  or  two  or  three 
days  before  that. 

The  Referee:     Take  a  look. 

The  Witness:  The  stamp  says,  "Received  Sep- 
tember 1,  1948,"  so  I  generally  sent  air  mail.     It 
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might  have  been  two  or  three — it  takes  about  three 
days  for  air  mail,  and  it  might  have  been  three  days 
before  September  1st,  because  I  know  there  was 
Labor  Day  in  there. 

The  Referee :    Mr.  Tobin,  go  ahead.  [73] 

Q,  (By  Mr.  Tobin)  :  Calling  your  attention  to 
the  first  paragraph  of  that  letter:  "I  just  got  in 
this  morning  from  a  serious  operation  at  the  hos- 
pital. I  am,  indeed,  grateful  to  you  for  your  under- 
standing cooperation  to  me."  What  did  you  refer 
to  in  that  letter,  that  sentence,  "your  understanding 
cooperation  to  me'"? 

Mr.  Quittner:  I  object  to  that.  Immaterial. 
Totally  immaterial. 

The  Referee:    What  is  that? 

Mr.  Quittner:  I  object  to  that.  Immaterial, 
totally  immaterial. 

The  Referee:  Objection  overruled.  Maybe  Mr. 
Mau  has  something  to  say  about  this.  I  would  like 
to  know  what  he  had  in  mind  when  he  wrote  that. 

The  Witness:  As  I  explained  to  the  Court  be- 
fore, Mr.  Wishnow  and  I  had  been  pretty  good 
friends.  I  bought  this  merchandise  through  Mr. 
Wishnow,  through  his  New  York  concern.  Every 
once  in  a  while  he  said,  "Jack,  if  you  can't  send 
them  any  money,  send  them  a  letter.  They  are  3500 
miles  away  from  here.  Tell  them  you  will  pay 
them  a  little.  Let  the  man  hear  from  you  that  you 
don't  mean  to  stall  him  off." 

So,  possibly,  through  my  connection — exactly  as 
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I  say — the  picture  started  to  form  from  July,  and 
this  escrow  didn't  go  through,  and  he  had  found 
it  out.  I  had  gotten  very  sick,  which  I  can  bring  a 
certificate  to  court  to  show.  [74]  I  had  lost  a  lot  of 
weight,  been  very  sick.  He  says,  "Write  him  a 
letter  and  tell  him  when." 

I  wrote  him  a  letter  at — as  far  as  I  know — right 
after  Labor  Day.  I  know  things  will  x>ick  up  and 
be  better  then. 

The  Referee:  Wait  a  moment.  At  that  time, 
when  you  wrote  this  last  letter  here,  the  escrow 
had  not  gone  through'? 

The  Witness :  Oh,  it  had  not  been  gone  through. 
That  is  right.     This  was  in  July 

The  Referee:  No.  This  letter  was  in  Septem- 
ber. 

The  Witness :  Well,  then  the  other  letter  was 
in  July.    It  had  been,  possibly,  a  month  and  a  half. 

The  Referee:  When  you  wrote  this  letter  in 
September,  whatever  the  date  is  there,  or  there- 
abouts, had  the  escrow  gone  through  or  not? 

The  Witness :  No,  the  escrow  never  went  through. 

Q.     (By  Mr.   Tobin)  :     Had  it  fallen  through? 

A.    Yes,  it  never  even  materialized. 

The  Referee:  When  you  wrote  the  second  let- 
ter, why  didn't  you  say  something  about  the  escrow 
hadn't  gone  through? 

The  Witness:  May  I  say  this:  Honestly,  I 
hadn't  had  a  thought  of  the  escrow  before  this 
defraud,  the  man  that 
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The  Referee:  Just  a  minute.  Can  you  give  me 
any  reason  now,  any  explanation  why  you  didn't 
mention  the  escrow  in  here  if  at  that  time  you  knew 
or  had  reason  to  [75]  believe  it  hadn't  gone 
through? 

The  Witness :  Again,  I  took  it  for  granted  that 
Mr.  Wishnow  was  my  friend,  and  communicated 
with  New  York,  and  through  our  friendship,  I 
wrote  this  letter,  telling  him  that  I  would  send 
them  a  series  of  checks.  I  have  never  had  a  check 
go  bad 

The  Referee:  You  don't  answer  my  question. 
Can  you  give  me  an  explanation  of  why  you  didn't 
mention  the  escrow  in  that  letter"?  Say  "No"  and 
that  ends  it.    If  you  can  explain  it  here,  explain  it. 

The  Witness :    Why  I  didn't  mention  it? 

The  Referee:    Yes. 

The  Witness:  I  possibly  didn't  think  that  I  had 
to  mention  the  escrow  in  the  letter  before,  taking 
for  granted  that  Mr.  Wishnow  knew  it  had  fallen 
through. 

Q.  (By  Mr.  Tobin)  :  In  the  third  paragraph 
of  your  letter  you  say,  "I  am  going  to  send  you  a 
series  of  cheeks,  but  I  am  making  sure  that  the 
checks  are  good.  I  haven't  ever  had  a  check  go 
bad " 

Q.  How  were  you  going  to  make  those  checks 
good  if  the  escrow  had  fallen  through? 

A.  Well,  I  was  doing  business  every  day.  It 
hadn't  dropped  down  any  more,  and  I  thought  if 
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the  man  waited  a  few  weeks,  instead  of  sending  a 

bad  check  back,  I  would  put  the  money  in  the  bank 

and  then  send  a  check  and  not  send  a  check  for  five 

days,  hoping  it  would  come  back,  my  check,  [76] 

and  then  go  back  for  another  week.     I  never  did 

that. 

The  Referee:    Anything  further? 

Mr.  Tobin :    No,  your  Honor. 

The  Witness:    That  is  the  reason  I  explain  that. 

Examination 
By  Mr.  Tenner: 

Q.  There  are  a  few  questions  I  would  like  to  ask 
you,  Mr.  Mau.  A.     Yes. 

Q.  Do  I  understand  from  your  testimony  that 
between  the  time  you  sent  your  first  letter  to  New 
York — I  mean  to  New  Jersey,  telling  them  you  had 
an  escrow,  and  the  second  letter,  I  understand  you 
knew  the  escrow  was  not  going  to  go  through? 

A.    Yes. 

Q.  And  did  I  understand  you  that  you  told  this 
to  Mr.  Wishnow?  A.    Yes. 

Q.     Their  credit  representative? 

A.     That  is  right. 

Q.    And  he  knew  there  was  no  escrow? 

Mr.  Tobin:  No  evidence  here  that  Mr.  Wishnow 
was  their  credit  representative.  He  was  their  sales 
representative. 

The  Referee :    Yes.    That  is  true. 

Mr.  Quittner:  If  Mr.  Wishnow  was  no  repre- 
sentative   [77] 
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The  Referee:  He  was  an  uncredited  representa- 
tive. 

Mr.  Quittner:  But  they  relied  in  one  breath  on 
what  Mr.  Wishnow  told  them  about  the  escrow,  and 
at  the  same  time 

The  Referee :  If  something  is  said  to  a  brakeman 
of  a  railroad,  that  doesn't  bind  the  president.  Go 
ahead. 

Q.  (By  Mr.  Tenner)  :  What  position  did  Mr. 
Wishnow  have  with  the  company,  if  you  know? 

A.  He  represents  them — he  has  all  the  Western 
States  as  a  salesman. 

The  Referee :    What  do  you  call  that  in  the  trade  ? 

The  Witness :  A  salesman.  Years  ago  they  used 
the  word  "drummer",  but  he  is  a  salesman,  a  rep- 
resentative on  the  West  Coast. 

The  Referee :  They  used  to  have  signs  on  doors, 
' '  Manufacturers '  Agents. ' ' 

The  Witness :  ' '  Manufacturers '  Representative. ' ' 
We  have  them  out  here  now,  and  some  men  out 
here,  they  have  offices,  and  they  represent  their 
manufacturers  back  East,  but  they  travel. 

The  Referee:    But  what  he  was  was  a  salesman? 

The  Witness:  I  would  say  he  was  Walbrooke's 
representative. 

Mr.  Tobin :  The  only  objection  I  made  was  to  the 
use  of  the  words  '' credit  representative."  The 
credit  man  was  Goldberg. 

The  Witness:  May  I  also  inject  a  thing?  I 
would  say  [78]  this,  that  Mr.  Wishnow  said,  "Don't 
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worry  about  anything;  if  you  haven't  got  a  check, 

I  will  pay  for  it." 

I  happened  to  be  very  friendly  with  Mr.  Wish- 
now,  and  I  can  understand  his  position,  working 
for  these  people. 

Mr.  Tenner:  I  will  reframe  my  question  and 
leave  out  the  words  "credit  representative." 

Q.  (By  Mr.  Tenner)  :  You  knew  Mr,  Wishnow 
handled  the  affairs  of  Walbrooke  Clothes,  Inc.,  in 
Los  Angeles'?  A.     Yes,  I  did. 

The  Eeferee:  That  is  going  too  far.  He  doesn't 
know  how  many  affairs  they  had.  How  do  you 
know  Wishnow  handled  their  affairs,  other  than 
being  salesman? 

The  Witness:  He  was  intermediary  between 
Walbrooke  and  myself,  being  their  representative. 
I  could  talk  to  Wishnow  and  he  would  get  me  cer- 
tain things  under  price,  even.  He  w^as  their  rep- 
resentative. 

The  Referee :  Just  a  representative  to  the  extent 
of  communicating  to  them  what  you  told  him? 

The  Witness:  I  know.  He  was  also  their  rep- 
resentative to  this  extent:  If  there  was  a  certain 
argument — for  argument's  sake — if  a  suit  of  clothes 
cost  $22,  he  could  make  a  deal  for  $19.  He  was 
their  representative  also  for  cutting  prices  a  little 
bit  if  he  wanted  to. 

Q.  (By  Mr.  Tenner)  :  Did  anyone  besides  Mr. 
Wishnow  ever  represent  Walbrooke  in  their  rela- 
tionships with  youf 
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A,  Mr.  Wishnow  has  been  with  them  for  the  last 
10  [79]  years.    That  I  know. 

The  Keferee:  Did  anyone  else  ever  ask  you  for 
this  money? 

The  Witness :    No. 

Q.     (By  Mr.  Tenner)  :     Besides  Mr.  Wishnow  ? 

A.     No. 

Q.  At  the  time  you  knew  that  this  escrow  was 
not  going  to  materialize  at  all  did  you  so  tell  Mr. 
Wishnow  ? 

A.     Mr.  Wishnow  came  in  about  two  weeks  later. 

Q.  And  what  did  you  tell  him,  to  the  best  of 
your  recollection'? 

A.  "Ellis,  my  wife  went  off  on  a  tangent  again. 
She  has  cracked  everything  all  to  pieces." 

He  said,  "Don't  worry.  Jack.  You  look  like  hell. 
You  are  going  to  collapse.  Why  don't  you  get  up 
on  your  feet,  because  you  will  lose  everything. ' ' 

And  I  did  lose,  and  I  can  verify  it,  for  $43,000 
in  less  than  six  months. 

Q.  I  mean  concerning  the  escrow  that  had  fallen 
through,  what  did  you  tell  Mr.  Wishnow  ? 

A.     "I  can't  do  anything." 

"I  tell  you  what  you  do,  Jack.  Write  to  Mr. 
Goldberg  again  that,  'I  appreciate  your  letter.  As 
soon  as  a  check  comes  here  from  a  client,'  it  means 
you  are  not  ignoring  his  letter.  Then  tell  him  what 
you  will  do." 

Q.  You  do  remember  telling  him  that  this  deal 
had  [80]  fallen  through  1 
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A.     On  my  word  of  honor. 

Mr.  Tenner:    That  is  all. 

» 

Examination 
By  Mr.  Tobin: 

Q.  Mr.  Goldberg,  the  man  you  had  written  to, 
telling  him  there  was  $12,500  in  escrow,  why  didn't 
you  tell  the  man  you  wrote  that  to  ? 

A.  Even  these  letters  were  always  done  at  the 
bidding  of  Mr.  Wishnow. 

Q.     Did  Mr.  Wishnow  dictate  this  letter  that 

A.     Mr.  Wishnow  didn't  dictate  the  first  letter. 

Q.  But  why  didn't  you  tell  Mr.  Goldberg  that 
the  escrow  had  fallen  through  ? 

A.  I  had  no  intention  of  making  a  false  state- 
ment in  my  first  letter  any  more  than  I  did  in  my 
second.  My  intention  on  the  $12,500  was  $1,000  I 
was  to  get,  and  nothing  else. 

The  Referee :  That  is  your  explanation  why  you 
put  that  in  there  1    Is  that  it? 

The  Witness :    Yes. 

Mr.  Temier:  I  would  like  to  make  some  other 
statement.  Maybe  I  am  going — the  knowledge  of 
the  agent  would  be  knowledge  of  the  principal. 

The  Referee:  Knowledge  of  some  brakeman  isn't 
knowledge  of  the  corporation  or  of  the  president. 
You  have  got  [81]  to  show  that  the  agent  who  got 
this  knowledge  is  authorized  to  represent  the  cor- 
poration or  the  principal  on  the  particular  matter. 
That  hasn't  been  done. 


126  Jack  Man  vs. 

(Testimony  of  Jack  Man.) 

The  Witness:  Your  Honor,  please  don't  mis- 
understand me.    I  am  not  an  attorney. 

The  Referee :    You  may  be  glad  you  are  not. 

The  Witness:  I  have  only  one  thing  to  say,  and 
that  is  true.  During  that  letter  of  September  1st 
wouldn't  Mr.  Goldberg  know  that  the  escrow  didn't 
go  through?     Isn't  that  self -explanatory "? 

The  Referee:    You  are  asking  me  now. 

The  Witness:     I  don't  know. 

The  Referee:     All  right.     Anything  further? 

Mr.  Tobin :    That  is  all. 

Mr.  Temier:     That  is  all. 

(Witness  excused.) 

The  Referee:  All  right,  now,  then.  Here  we 
are.  Do  you  wish  to  take  Mr.  Wishnow's  testi- 
mony? 

Mr.  Quittner:    Mr.  Wishnow  is  on  the  road? 

Mr.  Mau:  He  is  not  here  too  often.  He  is  up 
and  down  the  road.  He  takes  Washington,  Oregon 
— he  takes  all  the  Western  States. 

The  Referee:  How  long  do  you  think  counsel 
should  have  to  communicate  with  him? 

Mr.  Mau:  I  wouldn't  .know  when  he  would 
be 

The  Referee:     Let  us  do  it  this  way [82] 

Mr.  Mau:  Can  I  say  this?  This  is  the  fall  sea- 
son they  start  out  now. 

The  Referee :  Continue  this  matter  for  two  weeks 
until  we  do  get  Wishnow.  It  is  up  to  counsel  to 
get  him. 
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Now,  Mr.  Tobiii,  do  you  have  to  have  any  time 
to  get  the  originals  or  the  copies  of  the  replies 
from  Mr.  Goldberg,  particularly  that  "Ellis"  thing'? 

Mr,  Tobin:  I  think  that  he  is  always  referred 
to  as  "Mr.  Wishnow." 

Mr.  Mau:    The  gentleman  is  Ellis  Wishnow. 

Mr.  Tobin:    His  first  name  is  Ellis'? 

Mr.  Mau:    His  name  is  Ellis  Wishnow. 

The  Referee:  This  is  a  memorandum.  It  says: 
"To  Ellis." 

Mr.  Mau :  His  name  is  Ellis  Wishnow.  I  always 
talk  to  him  by  his  first  name,  but  his  name  is  Ellis 
Wishnow. 

The  Referee:     Then  when  we  get  Wishnow  here 
we  can  examine  him  about  this. 
I     Mr.  Mau:     That  is  Ellis  Wishnow. 

The  Referee:     Unless  Mr.  Mau  is  mistaken,  we 
don't  need  to  communicate — let  them  bring  that  out 
with  Mr.  Wishnow. 
p.-    Anything  else  that  you  want  done  to   get  Mr. 
Wishnow  ? 

Mr.  Tobin:  Well,  we  will  just  have  the  Trustee 
run  through  any  papers — 

The  Referee :  I  am  going  to  give  each  side  plenty 
of  [83]  time  to  produce  whatever  they  think  should 
be  done. 

Mr.  Tobin:     I  think  30  days  would  be  enough. 

The  Referee:  Do  you  want  to  take  this  deposi- 
tion all  over  again'? 

Mr.  Tobin:    No,  your  Honor. 

The  Referee:  All  right.  From  your  point  of 
view,  do  you  want  to  take  it  over  again? 
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Mr.  Quittner:  No.  I  was  just  going  to  say 
this,  so  that  we  can  conckide  this  matter:  We  will 
permit  that  one  letter  that  he  has  to  produce  as  a 
photostatic  copy,  with  our  other  objections  as  to 
hearsay.  In  other  words,  preserving  that  objec- 
tion. In  other  words,  we  still  want  to  preserve  that 
objection  to  that  letter  from  Goldberg  to  Wisluiow 
as  hearsay.  That  isn't  pertaining  to  the  other 
objections,  but  for  that  one  letter,  so  the  Court 
can  conclude  this  matter  and  decide  it  or  submit  it, 
we  will  let  that  one  letter  in,  that  one  letter  alone. 

The  Referee:  In  other  w^ords,  you  want  to  de- 
mand the  original? 

Mr.  Quittner :  Yes,  and  we  will,  therefore,  let  the 
matter  stand  as  submitted. 

The  Referee:  It  all  comes  down  to  the  exam- 
ination of  Wishnow. 

Mr,  Quittner :  Wishnow  is  a  traveling  man.  He 
may  be  gone  for  months.  Mr.  Mau  wants  to  re- 
habilitate himself  and  get  started  again,  and  we 
w^ant  to  get  the  matter  over  with  [84]  today. 

Mr.  Tobin :    Is  counsel  resting  ? 

Mr.  Quittner:    You  have  to  rest  first. 

Mr.  Tobin:    I  have  rested. 

Mr.  Quittner:  You  have'?  We  rest.  We  want 
to  dispose  of  the  matter,  if  your  Honor  please. 

The  Referee:     The  matter  is  submitted? 

Mr.  Quittner:    Yes,  sir. 

The  Referee :  Do  you  want  to  submit  it  on  briefs  ? 

Mr.  Tobin :    I  do  not. 

Mr.  Quittner:     We  will  submit  it  to  the  Court. 
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Tlie  Referee:  I  don't  know.  Maybe  the  Court 
should  have  this  written  up,  so  the  Court  can  be 
very  careful  about  his  decision.  Is  there  any  money 
in  this  estate? 

Mr.  Tobin:    I  don't  know,  myself,  right  now. 

The  Referee:  Well,  I  don't  know.  I  will  mark 
it  submitted,  and  then  you  endeavor  to  find  out  if 
there  is  any  money  in  the  estate  so  we  can  author- 
ize  

Mr.  Quittner:    How  much  is  there  in  the  estate? 

Mr.  Mau:     The  stock  was  sold  for  $1,100. 

The  Referee:  It  is  for  your  protection  to  have 
it  written  up,  Mr.  Mau;  otherwise,  I  will  have  to 
depend  on  my  recollection  in  making  the  findings. 
And  I  may  be  all  wrong,  as  Jesse  James  said  one 
time  in  a  similar  matter. 

In  the  absence  of  the  reporter's  transcript  the 
Referee  makes  a  summary  of  the  evidence,  or  I 
could  have  each  [85]  one  of  you  submit  your  sum- 
mary, and  connect  it  up  the  best  I  can  out  of  the 
two  summaries. 

Mr.  Tobin:  If  your  Honor  please,  in  connection 
vvith  checking  up  the  testimony,  I  find  here  in  my 
file  a  letter  of  May  11th  to  Walbrooke  Clothes,  Inc., 
in  which  the  second  paragraph  says:  ''We  partly 
tried  the  objection  to  this  man's  discharge  on  May 
10,  1949,  but,  of  course,  your  local  representative, 
Ellis  Wishnow,  could  not  testify  to  his  own  knowl- 
edge as  to  the  effect  of  Man's  letter,  in  so  far  as 
forebearing  to  press  the  claim  against  him  was  con- 
cerned.   The  matter  was  therefore  adjourned  for  a 
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period  of  approximately  six  weeks  for  the  purpose 
of  taking  your  deposition  on  the  written  interroga- 
tories and  cross  interrogatories  submitted  by  the 
attorney  for  the  bankrupt. ' ' 

So,  it  was  partly  tried  on  May  10th.  That  was 
the  date  Mau  testified  to  here. 

The  Eef eree :  The  question  is  whether  we  should 
have  the  testimony  that  has  been  taken  written  up 
or  should  the  Court  do  the  best  he  can  after  receiv- 
ing each  side's  version  of  the  testimony,  unless  Mr. 
Mau  wants  to  go  to  that  expense. 

Mr.  Quittner:    We  don't  have  the  money. 

The  Referee:  Then  you  will  have  to  depend  on 
my  re<!ollection,  which  may  be  faulty,  but  I  will 
give  both  of  you  a  chance.  I  think  what  I  had 
better  do  now  is  this :  Supposing  you  give  me  your 
own  version  of  what  the  evidence  should  be,  submit 
it  to  the  other  side,  and  give  them  time  [86]  to 
check  it  and  to  submit  theirs,  and  I  will  wrestle 
with  it  and  do  the  best  I  can  with  it. 

Mr.  Tobin:    Very  well. 

Mr.  Tenner :  Fine.  Would  your  Honor  set  some 
kind  of  time  limit,  10  days,  20  days? 

The  Referee:    10,  10,  and  5. 

Mr.  Tobin:  I  don't  know.  I  am  going  to  trial 
in  Judge  Harrison's  court  Monday.  I  don't  know 
how  long  it  will  take. 

The  Referee:  Do  you  want  to  make  it  15,  10 
and  S'? 

Mr.  Tenner:     Something  like  that. 

Mr.  Tobin:    Yes,  your  Honor. 
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Mr.  Tenner:     All  right. 

Mr.  Tobin:  I  would  like  as  much  as  15  days,  at 
least. 

Mr.  Tenner :  That  is  plenty  of  time.  Thank  you, 
your  Honor. 

[Endorsed]:     Filed  Dec.  5,  1949  [87] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  41,  inclusive,  contain  the  ori- 
ginal Debtor's  Petition  in  Bankruptcy;  Orders  of 
Adjudication  and  of  General  Reference;  Amended 
Specifications  of  Objection  to  Discharge  of  Bank- 
rupt ;  Order  Denying  Discharge  of  Bankrupt ;  Peti- 
tion for  Review  of  Referee's  Order  by  Judge;  Trus- 
tee's Exhibit  No.  1;  Certificate  of  Referee  on  Re- 
view of  Order  Denying  the  Bankrupt  a  Discharge; 
Order  Affirming  Referee 's  Order ;  Notice  of  Appeal ; 
Corrected  Notice  of  Appeal;  Statement  of  Points 
on  Which  Appellant  Intends  to  Rely;  and  Designa- 
tion of  Record  on  Appeal  and  a  full,  true  and  cor- 
rect copy  of  Minute  Order  Entered  February  15, 
1950,  which,  together  with  Reporter's  Transcripts 
of  Proceedings  on  May  10,  1949,  and  September 
9,  1949,  transmitted  herewith,  constitute  the  record 
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on  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  11th  day  of  May,  A.D.  1950. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed]:  No.  12546.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Jack  Mau,  Ap- 
pellant, vs.  Paul  W.  Sampsell,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  Jack  Mau,  Bankrupt, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California  Central  Division. 

Filed  May  12,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

JACK  MAU, 

Appellant, 
vs. 

PAUL  W.  SAMPSELL,  Trustee  in  Bankruptcy 
of  the  Estate  of  Jack  Mau,  Bankrupt, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND 
DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court;  to  Paul 
W.  Sampsell,  Trustee  in  Bankruptcy  Herein; 
and  to  Craig,  Weller  &  Laugharn,  His  Attor- 
neys: 

I. 
Comes  now  the  Appellant  herein  and  formally 
adopts  as  his  Statement  of  Points  on  Which  Appel- 
lant Intends  to  Rely,  the  said  Statement  of  Points 
on  Which  Appellant  Intends  to  Rely  heretofore 
filed  in  the  Ditrict  Court  of  the  United  States, 
Southern  District  of  California,  Central  Division, 
in  Bankruptcy  No.  46,674-PH. 

II. 

Appellant  hereby  designates  as  those  portions 
of  the  record  and  proceedings  to  be  included  in  the 
record  on  appeal,  the  following: 

1.  Voluntary  Petition  (omitting  schedules)  filed 
by  the  bankrupt  herein  Novemeber  15,  1948 ; 
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2.  ■  Order  of  Keference  signed  by  the  Hon.  Paul 
J.  McCormick  November  15,  1948;  and  Order  of 
Adjudication  filed  November  15,  1948; 

3.  Amended  specifications  of  objections  to  Dis- 
charge of  the  Bankrupt,  filed  July  8,  1949; 

4.  Findings  of  Fact  &  Conclusions  of  Law  on 
opposition  to  Discharge,  filed  November  4,  1949; 

5.  Order  Denying  Discharge  of  bankrupt,  filed 
November  8,  1949 ; 

6.  Petition  for  Review  of  Referee's  Order,  filed 
November  17,  1949; 

7.  Referee's  Certificate  on  Review,  filed  January 
6,  1950; 

8.  Minute  Order  Affirming  Referee,  filed  Febru- 
ary 15,  1950 ; 

9.  Order  affirming  Referee's  Order,  filed  March 
2,  1950,  and  entered  in  Judgment  Book  64,  Page 
713,  on  March  28,  1950; 

10.  Notice  of  Appeal,  filed  March  13,  1950; 

11.  Corrected  Notice  of  Appeal,  filed  April  3, 
1950; 

12.  Exhibit  I  introduced  into  evidence  by  the 
Trustee ; 

13.  Reporter's  Transcript  of  Proceedings  at 
hearings  on  Objections  to  Bankrupt's  Discharge  on 
May  10,  1949,  and  September  9,  1949,  heretofore 
filed  with  the  District  Court  of  the  United  States, 
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Southern  District  of  California,  Central  Division, 
in  Bankruptcy  No.  46,674-PH. 

14.    Clerk's  Certificate. 

Dated:    May  12,  1950. 

QUITTNER,  STUTMAN  & 
SHUTAN, 

By  /s/  FRANCIS  F.  QUITTNER, 

Attorneys  for  Appellant. 

[Endorsed]:    Filed  May  15, 1950. 
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B.  The  inactivity  of  a  creditor  as  witnessed  by  his  refrain- 
ing from  placing  an  account  with  a  collection  agency  or 
pressing  the  same  for  payment  in  reliance  upon  the 
debtor's  request  for  consideration  of  his  personal  prob- 
lems is  not  an  extension  or  renewal  of  credit  within  the 
meaning  of  Section  14(c)(3)  of  the  National  Bank- 
ruptcy Act  15 
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No.  12206 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Jack  Mau, 
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vs. 

Paul  W.  Sampsell,  Trustee  in  Bankruptcy  of  the  Estate 
of  Jack  Mau,  Bankrupt, 

Appellee. 


APPELLANT'S    OPENING    BRIEF. 


I. 

Jurisdictional  Statements. 

Appellant  filed  a  voluntary  petition  in  bankruptcy  in  the 
District  Court  of  the  United  States,  Southern  District  of 
California,  Central  Division,  on  November  15,  1948  [R. 
:2,  3,  4]  and  was  adjudicated  a  bankrupt  on  November  15, 
.  1948,  by  an  order  of  adjudication  and  of  general  reference 
:on  November  15,  1948   [R.  4  and  5]. 

Thereafter,  Amended  Specifications  of  Objections  to  the 
; Discharge  of  the  Bankrupt  were  filed  by  the  Trustee  on 
July  8,  1949  [R.  6  to  9]. 

Evidence  was  offered  in  support  of  Specification  No.  I 
on  the  10th  day  of  May,   1949,  and  on  the  9th  day  of 


September,  1949,  and  the  Referee  filed  Findings  of  Fact 
and  Conclusions  of  Law  on  Objection  to  Discharge  on  the 
4th  day  of  November,  1949  [R.  9  to  13]. 

There  was  an  order  entered  on  the  eighth  day  of  No- 
vember, 1949,  denying  the  discharge  of  the  bankrupt  [R. 
13  and  14]. 

A  petition  for  review  of  the  Referee's  order  by  the 
district  judge  was  signed  on  the  17th  day  of  November, 
1949  [R.  14  to  20]  which  review  was  denied  and  the 
Referee's  findings  and  orders  sustained  by  order  of  Judge 
Pierson  M.  Hall,  signed  the  2nd  day  of  March,  1950,  and 
entered  in  Judgment  Book  64,  page  713,  on  the  28th  day 
of  March,  1950  [R.  32  and  33]. 

This  appeal  is  taken  from  the  Judgment  and  Order  of 
the  Court  adopting  the  Findings  of  Fact  and  Conclusions 
of  Law  of  the  Referee  and  the  Order  denying  the  Bank- 
rupt's Discharge. 

Within  the  time  allowed  by  law,  your  appellant  filed  a 
Notice  of  Appeal,  to-wit,  on  the  13th  day  of  March,  1950 
[R.  34]  and  further,  a  Corrected  Notice  of  Appeal  was 
filed  on  the  28th  day  of  March,  1950  [R.  35]  :  and  your 
appellant  has  taken  the  steps  required  by  law  in  pre- 
senting the  necessary  record  on  the   within  appeal. 

The  jurisdiction  of  the  Court  of  Appeals  is  invoked 
pursuant  to  Sections  24  and  25  of  the  Bankruptcy  Act 
(Act  of  July  1,  1898,  as  amended,  Ch.  541,  Sees.  24  and 
25,  30  Stat.  533,  as  amended). 

Appellate  jurisdiction  over  this  proceeding  in  bankruptcy 
vested  in  the  Court  of  Appeals  upon  the  filing  on  the  28th 
day  of  March,  1950,  of  the  Corrected  Notice  of  Appeal, 
the  appeal  being  taken  by  the  bankrupt. 
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II. 
Statement   of  the   Case. 

This  appeal  is  from  an  order  of  the  District  Court  en- 
titled "Order  Afifirniing-  Referee's  Order"  dated  and  en- 
tered on  the  2nd  day  of  March,  1950  [R.  32,  33];  that 
order  in  turn  approves  and  adopts  the  order  of  the  Referee 
in  Bankruptcy  dated  and  entered  on  the  8th  day  of  No- 
vember,  1949   I R.    13  and   14].     The   facts  in   this  case 

;  are  in  the  main  uncontradicted  and  they  are  essentially 

;  as  follows: 

That  on  or  about  the  22nd  day  of  April,  1948,  the  bank- 
li  rupt  herein  purchased  merchandise  from  Walbrooke 
<  Clothes,  Inc.,  in  the  sum  of  $730.92;  that  the  terms  of  the 
1  bill  were  net  60  days  and  that  on  or  about  the  26th  day 
i  of  July.  1948,  Walbrooke  Clothes,  Inc.,  directed  a  letter 
•I  to  the  appellant  herein,  requesting  payment  of  the  said 
obligation  [R.  42]. 

That  on  or  about  the  29th  day  of  July,  1948,  Ellis 
^^'ishnow,  the  local  representative  of  the  said  Walbrooke 
Clothes,  Inc.,  called  on  the  appellant  herein  to  discuss  the 
payment  of  the  said  obligation  [R.  36  and  37]  ;  that  pur- 
suant to  the  request  of  the  said  Ellis  Wishnow  [R.  38], 
the  appellant  herein  wrote  the  said  Walbrooke  Clothes, 
fine,  and  that  the  contents  of  the  said  communication  of 
'.appellant  are  set  forth  as  Appellee's  Exhibit  No.  1  [R. 
40  and  41]. 

That  prior  to  the  communication  of  the  26th  dav  of 
July,  1948,  the  said  Ellis  Wishnow  never  had  occasion  to 
call  on  the  appellant  herein  for  the  payment  of  this  obli- 
gation [R.  37]  ;  and  further  that  this  was  the  first  contact 
that  was  ever  made  for  the  collection  of  this   past  due 


debt  [R.  43] ;  and  further  that  the  said  Walbrooke  Clothes, 
Inc.,  never  communicated  by  any  form  their  position  with 
regard  to  this  said  Appellee's  Exhibit  No.   1. 

It  is  further  undisputed  that  the  said  obligation  was 
never  paid  by  the  appellant  herein  and  that  there  was  in 
fact  no  escrow  containing  the  sum  of  $12,500  under  the 
control  of  the  appellant  herein,  or  in  any  sum,  or  at  all. 

That  subsequent  to  the  appellant's  communication,  as 
set  forth  in  the  Appellee's  Exhibit  No.  1,  the  appellant 
herein  never  received  any  further  communication  with 
regard  to  the  payment  of  this  sum;  that  there  was  never 
any  threat  regarding  the  institution  of  any  legal  proceed- 
ings to  collect  the  said  sum,  nor  indeed  was  any  such 
action  threatened ;  nor  was  there  ever  an  attachment  levied 
against  any  of  the  property  or  assets  of  the  appellant 
herein. 

That  the  appellant's  uncontradicted  testimony  was,  and 
his  explanation  of  the  figure  "$12,500  in  escrow"  is 
adequately  explained  in  the  record  [R.  88  to  91]  and  does 
not  solicit  any  explanation  at  this  point. 

That  the  appellee  herein  filed  Amended  Specifications 
of  Objections  to  the  Discharge  of  the  Bankrupt  [R.  6  to 
9]  and  more  particularly  Specification  No.  I  in  which  it 
is  alleged  that  the  said  Walbrooke  Clothes,  Inc..  "refrained 
from  pressing  payment  of  the  said  debt"  [R.  7  and  8] 
and  that  the  said  refraining  from  pressing  payment  was 
an  act  within  the  perimeter  of  Section  14(c)(3)  of  the 
Bankruptcy  Act,  for  which  the  Court  order  denied  the 
discharge  of   the  appellant   herein. 
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III. 
Specification   of   Errors. 
The  Order  of  the  United  States  District  Court, 

AFFIRMING  THE  ReFEREe's  OrDER    [R.   32]    DENYING  THE 

Bankrupt's  Discharge,  is  erroneous  in  that: 

( 1 )  The  finding  of  fact  and  conclusions  of  law  signed 
by  the  Referee  herein  was  induced  by  an  erroneous  view 
of  the  law  in  the  following  respects : 

(a)  In  finding  that  the  letter  written  by  the  bankrupt 
1  to  I.  Goldberg,  Credit  Manager  for  Walbrooke  Clothes, 

Inc.,  and  heretofore  introduced  into  evidence  as  Trustee's 
Exhibit  "1"  is  a  materially  false  statement  in  writing  re- 

;  specting  his   financial  condition,   within   the   meaning   of 

:  Section  14(c)(3)  of  the  Bankruptcy  Act. 

(b)  In  finding  that  Walbrooke  Clothes,  Inc.,  gave  an 
;  extension  or  renewal  of  credit  within  the  meaning  of 
:  Section  14(c)(3)  of  the  Bankruptcy  Act  by  merely  "re- 
!  f raining  from  placing  said  account  against  said  bankrupt, 

held  by  the  said  Walbrooke  Clothes,  Inc.,  for  collection, 
refrained  from  suing  on  the  same  or  pressing  the  same 
further  in  any  manner  whatsoever  until  it  became  neces- 
sary for  the  said  W^albrooke  Clothes,  Inc.,  to  file  its  claim 
in  this  bankruptcy  proceeding  as  a  result  of  the  bankrupt's 
ensuing  bankruptcy''    [R.   12]. 

..(2)  The  objections  to  all  findings  of  fact  herein  com- 
rplained  of  are  further  based  upon  the  lack  of  evidence  to 
isupport  the  same. 

(3)  The  conclusions  of  law  contained  in  the  said  Find- 
ings of  Fact  and  Conclusions  of  Law  are  contrary  to  the 
ilaw  and  the  facts. 

(4)  The  Court  erred  in  refusing  to  grant  the  bankrupt 
a  discharge. 


IV. 
Summary  of  Argument. 

A.  A  FALSE  STATEMENT  ON  WHICH  A  BANKRUPT  OB- 
TAINS MONEY  OR  PROPERTY  ON  CREDIT,  WHICH  WILL  BAR 
HIS  DISCHARGE  UNDER  SECTION  14(c)(3)  OF  THE  BANK- 
RUPTCY ACT,  MUST  BE  A  FINANCIAL  STATEMENT  AS  DIS- 
TINGUISHED  FROM   A   MERE   MISREPRESENTATION. 

(1)  A  DECISION  OF  A  CREDITOR  TO  EXTEND  OR  RENEW 
CREDIT,  THOUGH  INDUCED  BY  A  FALSE  STATEMENT,  CAN- 
NOT BE  THE  BASIS  FOR  THE  DENIAL  OF  THE  DISCHARGE, 
UNLESS  SUCH  STATEMENT  BE  A  FINANCIAL  STATEMENT  AS 
DISTINGUISHED  FROM  A   MERE  REPRESENTATION. 

B.  THE  INACTIVITY  OF  A  CREDITOR  AS  WITNESSED  BY 
HIS  REFRAINING  FROM  PLACING  AN  ACCOUNT  WITH  A  COL- 
LECTION AGENCY  OR  PRESSING  THE  SAME  FOR  PAYMENT 
IN  RELIANCE  UPON  THE  DEBTOR'S  REQUEST  FOR  CONSID- 
ERATION OF  HIS  PERSONAL  PROBLEMS  IS  NOT  AN  EXTEN- 
SION OR  RENEWAL  OF  CREDIT  WITHIN  THE  MEANING  OF 
SECTION  14(c)(3)   OF  THE  NATIONAL  BANKRUPTCY  ACT. 

(1)  THE  1926  AMENDMENT  TO  THE  NATIONAL  BANK- 
RUPTCY ACT,  AND  IN  PARTICULAR  THOSE  CHANGES  IN  SEC- 
TION 14(c)(3)  WERE  NOT  INTENDED  TO  CREATE  ANY  NEW 
ACT  OR  ACTS  WHICH  COULD  BE  THE  BASIS  FOR  THE  DENIAL 
OF  A  DISCHARGE. 

(2)  THE  PROVISIONS  OF  THE  SECTION  RELATING  TO  THE 
DISCHARGE  OF  A  BANKRUPT  ARE  TO  BE  LIBERALLY  CON- 
STRUED IN  FAVOR  OF  THE  BANKRUPT  AND  ARE  NOT  TO 
BE   EXTENDED    BY   JUDICIAL   CONSTRUCTION. 

C  THE  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
MADE  BY  THE  REFEREE  AND  ADOPTED  BY  THE  JUDGE  OF 
THE  UNITED  STATES  DISTRICT  COURT  ARE  NOT  SUPPORTED 
BY.  AND  ARE  CONTRARY  TO,  THE  EVIDENCE. 
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V. 
ARGUMENT. 

Introduction. 

The  instant  appeal  raises  questions  of  extreme  import- 
ance to  the  administration  of  the  bankruptcy  law.  It  is 
well  settled  that  the  sections  dealing  with  a  bankrupt's 
discharge  are  to  be  liberally  construed  in  favor  of  the 
granting  of  the  same.  This  rule  of  law  is  many  times 
cited  but  often  overlooked  by  the  courts  when  applied  to  a 
factual  situation. 

The  factual  situation  here  is  a  simple  one.  The  appel- 
lant purchased  merchandise  on  sixty  days'  credit  from  Wal- 
brooke  Clothes,  Inc.  Thereafter,  when  the  invoice  ma- 
tured, the  creditor  requested  payment.  The  creditor's  sales 
representative  called  on  the  debtor  and  requested  the  said 
debtor  to  communicate  his  difificulties  to  the  creditor.  The 
debtor  did  so  in  a  letter  patently  lacking  in  literary  quality 
and  definiteness,  and  the  creditor's  conduct  from  this  point 
was  notable  only  by  its  consistency  of  inaction. 

This  Court,  and  the  courts  below,  have  been  asked  to 
determine  whether  or  not  the  factual  situation  presented  in 
the  form  of  a  letter  by  the  appellant  herein  was  a  state- 
ment respecting  the  financial  condition  of  the  appellant 
within  the  meaning  of  Section  14(c)(3)  and  the  conduct 
of  the  creditor  was  that  of  extending  or  renewing  credit. 

This   Court   is    familiar   with   the    settled   rule   of   law 
calling  for  a  liberal  construction  of  the   sections   of   the 
Bankruptcy  Act  concerning  itself  with  the  discharge  of 
I  bankrupts  in  an  effort  to  grant  the  same. 

Appellant  submits  that  in  both  problems  hereinabove 
posed,  the  Referee  and  the  Judge  of  the  United   States 


District   Court   failed   to   give   the   Bankruptcy   Act   the 
liberal  interpretation  required. 

Appellant  will  address  itself  in  this  brief  to  both  phases 
of  the  problem  posed  in  the  appellant's  communication  on 
their  merits.  However,  emphasis  will  also  be  placed  on 
the  evidence  submitted  to  the  Referee  to  show  a  lack  of 
fraudulent  intent  as  applied  to  the  appellant  herein. 

A.  A  False  Statement  on  Which  a  Bankrupt  Obtains  Money 
or  Property  on  Credit,  Which  Will  Bar  His  Discharge 
Under  Section  14(c)(3)  of  the  Bankruptcy  Act,  Must  Be 
a  Financial  Statement  as  Distinguished  From  a  Mere  Mis- 
representation. 

(1)  A  Decision  of  a  Creditor  to  Extend  or  Renew 
Credit,  Though  Induced  by  a  False  Statement, 
Cannot  Be  the  Basis  for  the  Denial  of  the 
Discharge,  Unless  Such  Statement  Be  a  Finan- 
cial Statement  as  Distinguished  From  a  Mere 
Representation. 

Assuming  that  there  was  an  extension  or  renewal  of 
credit,  appellant's  statement  was  only  a  representation  as 
distinguished  from  a  financial  statement  (see  ///  re  Noble, 
42  Fed.  Supp.  684;  Remington  on  Bankruptcy,  Sec.  3335). 

The  property  must  have  been  obtained  on  credit.  The 
mere  obtaining  of  money  or  other  property  by  false  rep- 
resentations, where  the  money  was  not  loaned  or  credit 
otherwise  extended,  is  insufficient  to  constitute  a  bar  to 
discharge. 

"The  statement  contemplated  by  the  provision  of 
the  Act  here  involved  is  a  financial  statement,  as  dis- 
tinguished from  a  mere  representation.    Stated  other- 


I 


I 


—9— 

wise,  to  justify  refusal  of  a  discharge,  the  false  state- 
ment must  concern  the  financial  condition  of  the  bank- 
rupt." 

8  Corpus  Juris  Scciiiiditui,  pages   1425-26   (citing 
Johnston  v.  Johnston,  63  F.  2d  24,  22  A.  B.  R. 
(N.  S.)    340,  affirming  Jii   re  Johnston,  2  Fed. 
Supp.  443,  and  others) ; 
In  re  Morgan,  267  Fed.  959,  45  A.  B.  R.  612. 

"It  is  plain  that  the  intention  of  Congress  was  not 
to  extend  the  statute  to  all  cases  of  false  written 
statements  where  credit  happens  to  be  given,  and  the 
thought  being  to  confine  the  statute  to  cases  where 
the  decision  to  give  credit  was  induced  by  the  false 
statement.  Such  statement  must  be  a  financial 
STATEMENT,  as  DISTINGUISHED  from  a  mere  misrep- 
resentation."    (Emphasis  ours.) 

In  re  Morgan  (supra). 

The  elements  which  must  be  met  to  appear  to  justify  a 
final  discharge  on  this  ground  are  that  the  bankrupt  has 
obtained  money  or  property  on  credit  on  the  basis  of  the 
materially  false  financial  statement  or  statement  as  to  the 
bankrupt's  financial  condition  in  writing  given  to  the  credi- 
tor or  his  representative  for  the  purpose  of  obtaining  credit 
on  zi'Jiich  the  creditor  relied  in  granting  credit. 

"The  phrase  'respecting  his  financial  condition' 
limits  and  restricts  the  false  statement,  which  may 
defeat  the  discharge.  In  short,  the  false  statement 
must  be  in  respect  to  the  bankrupt's  financial  condi- 


—lo- 
tion.   Even  before  the  amendment  to  this  subdivision, 
the  Courts  had  given  the  term  'materially  false  state- 
ment' a  narrow  meaning." 

In  re:  Current  63  F.  2d  640,  641,  23  A.  B.  R. 
(N.  S.)  29,  31,  reversing  59  F.  2d  460.  21  A.  B. 
R.  (N.  S.)  477. 

In  In  the  Matter  of  Acme  Upholstery  Supply  Company, 
also  known  as  Acme  Upholstery  Fabrics  &  Supply,  No. 
45,232-PH,  Referee  Benno  M.  Brink  in  a  decision  rendered 
May  7,  1948,  held: 

"That  a  schedule  of  accounts  receivable  involved  in 
this  matter  was  not  a  statement  respecting  financial 
condition  of  the  bankrupt  partner  within  the  meaning 
of  Section   14(c)(3)   of  the  Bankruptcy  Act." 

In  a  recent  decision  in  this  circuit,  before  the  Honorable 
David  B.  Head,  In  the  Matter  of  loseph  F.  Langan,  No. 
46,283-0'C,  the  question  presented  to  the  Court  was 
whether  there  was  a  false  representation  by  the  bankrupt 
which  constituted  a  "false  statement  in  writing  concerning 
his  financial  condition."  In  an  erudite  decision  the  Court 
reviewed  very  thoroughly  the  important  cases,  prior  and 
subsequent  to  the  1926  Amendment,  and  cited  and  ap- 
proved lohnston  v.  Johnston  (supra),  and  /;/  re  Morgan 
(supra).  The  Morgan  case  was  again  cited  and  approved 
in  the  case  of  Lockhart  v.  Edel,  et  al.,  23  F.  2d  912,  11  A. 
B.  R.  (N.  S.)   187,  page  190,  wherein  the  Court  said: 

"A  financial  statement  on  which  the  bankrupt  ob- 
tained money  on  credit  which  will  bring  the  debtor 
under  Bankruptcy  Act,  Section  14(b)(3)  must  be  a 
financial  statement  as  distinguished  from  a  mere  rep- 
resentation." 

In  re  Morgan  (supra). 
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A  very  important  decision  on  the  effect  of  the  1926 
Amendment  is  the  case  of  Levy  v.  Industrial  Finance  Cor- 
poration, et  al,  276  U.  S.  281,  11  A.  B.  R.  (N.  S.)  352. 
In  this  particular  case,  the  Court  declared  in  a  decision 
rendered  by  Mr,  Justice  Holmes  that  the  1926  Amendment 
did  not  apply  because  of  the  date  of  the  proceedings.  How- 
ever, most  significant  is  the  language  contained  on  page 
354  wherein  the  Court  said: 

"The  latter  amendment,  by  the  Act  of  May  27, 
1926  .  .  .  serves  to  limit  the  bars  to  discharge  more 
narrowly  and  indirectly  to  favor  the  defendant's  po- 
sition by  a  change  of  the  words  to  'materially  false 
statement  respecting  his  financial  condition.'  " 

It  is  therefore  most  important  to  remember  that  the 
1926  Amendment,  as  the  United  States  Supreme  Court 
declared,  was  not  intended  to  make  it  harder  to  get  a 
discharge  but,  rather,  was  intended  to  provide  greater 
limitations  and  restrictions  on  persons  asking  to  have  the 
discharge  denied. 

It  has  been  argued  by  the  appellee  that  the  appellant's 
reply  to  the  creditor  [R.  40,  41],  induced  the  said  creditor 
to  extend  or  renew  credit  and  that  this  extension  or  re- 
newal was  granted  because  of  the  inaction  of  the  creditor. 
The  Court's  attention  is  specifically  directed  to  the  said 
exhibit  and  its  content.  It  is  obvious  from  even  a  cursory 
examination  that  the  quality  of  the  said  letter  is  not  of 
the  material  from  which  great  pieces  of  literature  are  born. 
Contrary  to  anything  that  has  been  argued  heretofore,  this 
letter  clearly  shows  a  bad  financial  condition  rather  than 
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one  which  would  induce  a  creditor  to  extend  or   renew 
credit  as  the  result  of  the  meaning  conveyed. 

A  comparable  situation,  where  a  discharge  was  granted, 
was  presented  to  the  Court  in  the  case  of  Dave  Ranch  v. 
Manchester  Smith  Company,  Inc.,  240  Fed.  687,  39  A.  B. 
R.  484.  Here  the  bankrupt  wrote  a  letter  to  a  creditor 
nearly  six  months  before  the  filing  of  the  petition  in  which 
he  stated  that  he  was 

"perfectly  solvent  .  .  .  One  can  hardly  realize 
how  conditions  are  here;  in  fact,  there  has  been  no 
business  hardly  at  all,  and  for  that  reason  I  have 
been  so  pushed.  Have  just  gotten  possession  of  a 
bankrupt  stock,  and  while  I  haven't  done  anything 
yet,  I  expect  to  realize  some  money  out  of  it.  In 
regard  to  the  order  I  gave,  am  not  in  need  of  the 
goods  now  and  you  can  just  hold  same  for  a  while 
yet,  and  in  the  meantime  I  am  looking  for  things  to 
open  up." 

In  Dave  Ranch  v.  Manchester  Smith  Company,  Inc. 
{supra),  the  Court  held  at  pages  485-486  that  all  of  the 
statements  of  the  letter  must  be  taken  together  and  the 
intent  of  the  writer  inferred  from  its  entire  contents : 

"Not  only  is  there  no  definite  representation  as  to 
assets  or  debts,  or  anything  else,  but  the  general  asser- 
tion of  solvency  is  so  qualified  by  succeeding  state- 
ments as  to  deprive  it  of  any  seriously  misleading 
import.  In  short,  we  think  the  letter  furnishes  no 
evidence  of  that  dishonest  purpose  to  obtain  credit 
which   the  law  declares   shall   operate   to   prevent   a 
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discharge.  Franklin  v.  Monning  Dry  Goods  Co. 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  257,  217  Fed 
929,  133  C.  C.  A.  601 ;  Peck  Co.  v.  Lowenbein  (C.  C. 
A.,  4th  Cir.),  24  Am.  B.  R.  138,  178  Fed.  178,  101 
C.  C.  A.  498;  In  re  Cloutier  Bros.  (D.  C,  Me.),  36 
Am.  B.  R.  319,  228  Fed.  569;  Doyle  v.  First  Nat. 
Bank  of  Baltimore  (C.  C.  A.,  4th  Cir.),  36  Am.  B. 
R.  331,  231  Fed.  649,  145  C.  C  A.  535." 

In  the  approach  to  the  question  as  to  whether  or  not 
the  creditor's  conduct,  to-wit  his  inaction  was  an  extension 
or  renewal  of  credit  within  the  meaning  of  Section  14(c) 
{3)  of  the  National  Bankruptcy  Act,  an  analagous  situa- 
tion is  raised  by  Section  17(2)  of  the  National  Bankruptcy- 
Act: 

"A  discharge  in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts  whether  allowable 
in  full  or  in  part,  except  such  as  .  .  .  are  liabilities  for 
obtaining  money  or  property  by  false  pretenses.  .  .  ." 

The  cases  which  most  sharply  raise  the  issue  as  to 
when  the  fraud  must  occur  in  order  that  it  be  classified 
as  non-dischargeable  debt  have  in  the  main  been  situations 
where  subsequent  to  the  discharge  in  bankruptcy  the  credi- 
tor sued  on  the  obligation  and  the  defense  of  the  discharge 
in  bankruptcy  was  raised  and  the  issue  before  the  Court 
was  then  one  as  to  whether  or  not  this  was  a  debt  which 
arose  by  obtaining  money  or  property  by  false  pretenses. 
Succinctly,  the  question  posed  was  as  to  when  the  fraud 
would  have  to  have  been  committed,  in  order  that  the 
debt  be  non-dischargeable.     The  authorities  have  consist- 
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ently  held  that  the  fraud  would  have  to  occur  at  the  time 
that  money  or  property  was  obtained. 

See  Gerdau  Co.  v.  Radway,  225  N.  Y.  Supp.  284, 
285,  11  A.  B.  R.  (N.  S.)  263,  267.* 

See  also  Matter  of  Blakesley,  27  Fed.   Supp.   980,  40 
A.  B.  R.  (N.  S.)  517,  518: 

"The  special  master  found  as  a  fact  that  the  credi- 
tor sold  an  automobile  to  the  bankrupt,  and  after  its 
delivery,  and  after  having  secured  a  note  therefor  by 
a  chattel  mortgage  thereon,  the  creditor  then  obtained 
a  financial  statement  from  the  bankrupt.     The  special 


*"We  find  that  the  defendant  obtained  the  canary  seed  from  the 
plaintiff  upon  an  agreement  to  pay  the  purchase  price  from  the 
letter  of  credit  furnished  by  the  purchaser.  This  transaction 
whereby  the  canary  seed  was  obtained  by  the  defendant  was  com- 
plete in  itself  and  there  is  no  allegation  of  fraud  in  connection 
therewith.  Thereafter,  by  false  representations,  the  defendant  per- 
suaded the  plaintiff  to  cancel  the  aforesaid  agreement  to  pay  from 
the  letter  of  credit,  and  to  substitute  the  ninety-day  trade  accept- 
ance. But  this  latter  agreement  did  not  bring  any  property  into 
the  possession  of  the  defendant.  The  defendant  already  had  the 
canary  seed  lawfully  in  his  possession.  The  complaint  thus  fails 
to  allege  that  the  defendant  obtained  the  possession  of  property 
from  the  plaintiff  by  fraud.  Hence  the  obligation  is  dischargeable 
in  bankruptcy  as  not  within  the  exception  of  the  Bankruptcy  Act, 
namely  a  fraud,  the  result  of  which  is  the  obtaining  of  property  by 
false  pretenses  or  false  representations.  In  Landgraf  v.  Griffith, 
41  Ind.  App.  372,  83  N.  E.  1021,  the  Court  said:  'We  are  of 
the  opinion  that  the  facts  set  out  in  the  complaint  are  not  such  as 
are  contemplated  by  the  statute.  The  fraud  should  relate  to  the 
obtaining,  at  the  creation  of  the  debt,  of  the  money  or  property  by 
false  or  fraudulent  representations,  the  original  relation  between  the 
parties  being  a  contractual  one.  It  "must  exist  in  the  creation  of 
the  debt,  as  subsequent  fraudulent  conduct  is  insufficient."  Bran- 
denburg, Bankruptcy  (3d  Ed.),  §435.  "If  the  original  debt  arose 
in  contract  and  the  fraud  was  but  an  incident  of  the  debt  and  not 
its  creative  power,  the  debt  is  merged  in  the  judgment  and  the 
bankrupt  released  thereafter."  Brandenburg,  Bankruptcy  (3d  Ed.), 
§435.  See  also.  Collier,  Bankruptcy  (5th  Ed.),  p.  478.'  "  (Emphasis 
ours.) 
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master  further  found  that  the  bankrupt  not  only  made 
a  statement  of  his  then  mdebtedness  m  good  faith,  but 
that  it  was  substantially  correct  at  the  time  made.  The 
evidence  as  reported  by  the  special  master  supports 
these  findings  of  fact.  The  law  is  such  that  the  dis- 
charge of  the  debt  is  not  prevented  by  fraudulent 
representations  made  after  the  goods  were  purchased 
and  delivered.  Otto  Gcrdau  Co.  v.  Radzvay,  11  Am. 
B.  R.  (N.  S.)  264,  222  App.  Div.  107,  225  N.  Y.  S. 
284,  285." 

B.  The  Inactivity  of  a  Creditor  as  Witnessed  by  His  Re- 
fraining From  Placing  an  Account  With  a  Collection 
Agency  or  Pressing  the  Same  for  Payment  in  Reliance 
Upon  the  Debtor's  Request  for  Consideration  of  His  Per- 
sonal Problems  Is  Not  an  Extension  or  Renewal  of  Credit 
Within  the  Meaning  of  Section  14(c)(3)  of  the  National 
Bankruptcy  Act. 

(1)  The  1926  Amendment  to  the  National  Bank- 
ruptcy AcT^  and  in  Particular  Those  Changes 
IN  Section  14(c)(3)  Were  Not  Intended  to 
Create  Any  New  Act  or  Acts  Which  Could  Be 
THE  Basis  for  the  Denial  of  a  Discharge. 

Section  14(c)(3)  provides  for  a  situation  in  which  the 
discharge   of   the   bankrupt   will   not    be   granted: 

"The  Court  shall  grant  the  discharge  unless  satis- 
fied that  the  bankrupt  has  obtained  money  or  prop- 
erty on  credit,  or  obtained  an  extension  or  renewal 
of  credit,  by  making  or  publishing  or  causing  to  be 
made  or  published  in  any  manner  whatsoever,  a  ma- 
terially false  statement  in  writing  respecting  his  fin- 
ancial condition." 

A  short  history  of  the  Bankruptcy  Act,  with  particular 
emphasis  on  this  section  should  be  helpful  in  the  consid- 
eration of  this  problem. 
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In  the  Bankruptcy  Act  of  1898,  there  was  no  section 
comparable  in  any  manner  with  the  now  present  and  ex- 
isting Section  14(c)(3).  Clause  (3)  was  added  by  Act 
of  February  5,  1903.  (32  Stat.  797  and  in  its  original 
form  read:  "(3)  obtained  property  on  credit  from  any 
person  upon  a  materially  false  statement  in  writing  made 
to  such  person  for  the  purpose  of  obtaining  such  property 
on  credit.")  By  Act  of  June  25,  1910,  36  Stat.  838,  it 
was  amended  as  follows:  "(3)  obtained  money  or  property 
on  credit  upon  a  materially  false  statement  in  writing, 
made  by  him  to  any  person  or  his  representative  for  the 
purpose  of  obtaining  credit  from  such  person."  It  was 
finally  amended  to  read  as  in  the  text  by  Act  of  May  27, 
1926,  44  Stat.  662,  as  follows:  "obtained  money  or  prop- 
erty on  credit,  or  obtained  an  extension  or  renewal  of 
credit,  by  making  or  publishing,  or  causing  to  be  made  or 
published,  in  any  manner  whatsoever,  a  materially  false 
statement  in  writing  respecting  his  financial  condition." 

In  view  of  this  legislative  history,  the  courts  have  con- 
sistently held  that  the  import  and  consequences  of  this 
section  should  not  be  extended  by  judicial  construction 
(see  Collier  on  Bankruptcy,  14th  Ed.,  Vol.  1,  p.  1356,  and 
cases  cited). 

It  has  been  argued  by  the  appellee  in  the  courts  below 
that  the  1926  Amendment  to  the  Bankruptcy  Act  was 
intended  to  provide  for  the  instant  situation  in  that  the 
Congress  added  the  phrase  "obtained  an  extension  or  a 
renewal  of  credit."  It  is  the  position  of  the  appellant  that 
this  was  not  the  intention  of  the  1926  Amendment  but 
rather  that  the  said  enactment  intended  to  cover  situations 
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where  a  debtor  made  or  published  a  financial  statement  to 
credit  agencies  as  distinguished  from  presenting  it  to  an 
individual  creditor.  This  phase  of  the  amendment  is  found 
in  the  language  of  "making  or  publishing  or  causing  to 
be  made  or  published  in  any  manner  whatsoever  a  ma- 
terially false  statement  in  writing."* 

The  authorities  hereinabove  set  forth  prove  conclusively 
and  without  any  reservation  that  the  1926  Amendment  to 
Section  14(c)  of  the  Bankruptcy  Act  was  promulgated 
with  only  one  purpose  in  mind;  as  set  forth  in  the  state- 
ment by  Mr.  Michener. 


*[See  67  Congressional  Record  7526:  Report  of  the  Special 
Committee  on  Practices  in  Bankruptcy.  The  statement  of  Mr. 
Michener  who  explained  the  reasons  of  the  various  1926  amend- 
ments during  the  debate  on  the  floor  of  the  Congress  said :  "The 
commerce  of  today  is  transacted  ahnost  entirely  upon  credit.  Un- 
der present  law  a  false  financial  statement  to  be  grounds  for  deny- 
ing a  discharge  must  be  given  directly  to  the  complaining  creditor 
or  his  representative.  The  amendatory  provision  serves  to  prevent 
those  evasions  of  lazv  which  nozv  occur  by  having  the  false  state- 
ments made  to  and  distributed  by  commercial  agencies."  (Our 
emphasis.)  See  also,  50  Am.  Bar  Assn.  Reports  478,  484.  Ralph 
F.  Colin :  "An  Analysis  of  the  1926  Amendment  to  the  Bankruptcy 
Act."  (26  Col.  Law  Review  789-795.)  The  addition  of  the 
clause,  "or  obtain  an  extension  or  renewal  of  credit  by  making  or 
causing  to  be  made  or  published  in  any  manner  whatsoever  .  .  . 
respecting  his  financial  condition"  merely  codified  the  case  law  and 
the  judicial  constructions  placed  on  the  section  as  it  read  prior  to 
the  Amendment.  See  James  Angell  McLaughlin :  "Amendments 
of  the  Bankruptcv  Act" ;  40  Harvard  Law  Review  341-351 ; 
Ralph  F.  Colin,  supra;  In  re  Waite  (D.  Md.,  1915),  233  Fed.  853; 
aff'd  Doyle  v.  1st  National  Bank  of  Baltimore  (C.  C.  A.  4th, 
1916),  231  Fed.  649;  In  re  Samet  (D.  Md.,  1917),  243  Fed.  303; 
afif'd  Sainct  v.  Farmers  and  Merchants  National  Bank  (C.  C.  A. 
4th,  1917),  247  Fed.  669.  Morton  v.  Snyder,  20  F.  2d  469;  10 
A.  B.  R.   (N.  S.)   194. 

Even  before  the  Amendment  of  1926,  the  obtaining  of  an  ex- 
tension of  time  for  payment  by  false  property  statement  was 
ground  for  the  denial  of  discharge.  See  Parrish  v.  City  National 
Bank  of  Kearney  [C.  C.  A.  Neb.  (1929),  32  F.  2d  982;  14  A.  B. 
R.  (N.  S.)  177.  See  also  Erickson  v.  Bicknell  (C.  C.  A.,  1928), 
28  F.  2d  729,  12  A.  B.  R.   (N.  S.)  639.] 
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(2)  The  Provisions  of  the  Section  Relating  to  the 
Discharge  of  a  Bankrupt  Are  to  Be  Liberally 
Construed  in  Favor  of  the  Bankrupt  and  Are 
Not  to  Be  Extended  by  Judicial  Construction. 

Appellant  desires  to  recall  to  the  attention  of  the  Court 
the  historical  interpretation  both  legislative  and  judicial 
of  the  section  dealing-  with  the  Discharge  of  Bankrupts. 
This  interpretation  has  never  varied  in  its  consistency  in 
the  proposition  that  legislation  dealing  with  this  subject 
should  always  be  interpreted  liberally  in  favor  of  granting 
of  the  discharge  to  the  bankrupt  (see  Remington  on 
Bankruptcy,  Sec.  3216  and  the  cases  therein  cited). 

However,  appellant  submits  that  the  construction  of  the 
Bankruptcy  Act  by  the  courts  below  for  the  reasons  here- 
inabove stated  are  repugnant  to  the  philosophy  of  a  liberal 
construction  of  the  Bankruptcy  Act  in  favor  of  the  grant- 
ing of  a  discharge  to  the  appellant  herein.  Indeed,  appel- 
lant suggests  that  on  the  two  legal  issues  hereinabove 
raised,  the  most  exacting  judicial  construction  was  neces- 
sary in  order  to  sustain  a  finding  that  the  appellant's  dis- 
charge should  be  denied  and  that  this  construction  was 
erroneous. 

C.  The  Findings  o£  Fact  and  Conclusions  of  Law  Made  by 
the  Referee  and  Adopted  by  the  Judge  of  the  United 
States  District  Court  Are  Not  Supported  by,  and  Are 
Contrary  to,  the  Evidence. 

The  Findings  of  Fact  and  Conclusions  of  Law  [R.  10 
to  12]  can  be  summarized  very  briefly.  They  are  to  the 
eflfect  that  the  local  representative  of  Walbrooke  Clothes. 
Inc.,  to- wit :    Ellis  Wishnow,  called  on  the  appellant  herein 
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to  inquire  about  the  payment  ol  the  obhg-ation  and  that  as 
a  result  the  said  ElHs  Wishnow  and  the  appellant  herein 
had  conversation  [R.  11]  concerning  the  indebtedness, 
which  led  to  the  appellant  herein  writing  a  letter  to  Wal- 
brooke  Clothes,  Inc.  [App.  Ex.  IJ  ;  that  as  a  result  of  tlie 
said  letter,  said  Walbrooke  Clothes,  Inc.,  "refrained  from 
placing  said  account  against  said  bankrupt,  held  by  the 
said  Walbrooke  Clothes,  Inc.,  for  collection;  refrained 
from  suing  on  the  same  or  pressing  the  same  further  in 
any  manner  whatsoever"   [R.  12]. 

Appellant  is  aware  that  appellate  courts  are  reluctant  to 
disturb  Findings  of  Fact  when  they  are  based  on  evidence 
presented  to  the  lower  tribunals.  However,  we  submit 
that  the  error  committed  by  the  lower  courts  regarding  its 
finding  of  fact  and  conclusions  of  law  are  so  obvious  and 
so  contrary  to  the  elementary  rules  of  the  fair  exercise 
of  discretion  that  this  Court  should  examine  into  the  same. 

The  representative  of  Walbrooke  Clothes,  Inc.,  testified 
that  he  had  never  had  previous  occasion  to  call  on  the 
appellant  herein  for  the  payment  of  the  said  indebtedness 
[R.  37]  ;  that  on  the  basis  of  his  discussion  with  the  ap- 
pellant herein,  his  only  communication  to  Walbrooke 
Clothes,  Inc.,  was  that  the  appellant  "would  probably  pay 
it  because  he  told  me  he  would''   [R.  38]. 

There  was  testimony  that  the  letter  dated  July  26,  1948, 
was  the  first  communication  ever  addressed  to  the  appellant 
herein  concerning  this  delinquency  [R.  42].  Indeed,  it 
may  be  commented  here  that  the  appellant  herein  was  only 
delinquent  thirty  days.    There  was  further  testimony  again 
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by  the  sales  representative  of  the  said  Walbrooke  Clothes, 
Inc.,  that  after  the  appellant  herein  had  written  the  said 
Walbrooke  Clothes,  Inc.  [Appellee's  Ex.  I]  that  nothing 
was  done  regarding  its  contents  either  verbally  or  in  writ- 
ing [R.  48]. 

The  testimony  of  the  appellant  herein  further  corrobo- 
rated the  testimony  of  Mr.  Wishnow  that  the  letter  of 
Walbrooke  Clothes,  Inc.,  of  July  26,  1948,  was  the  first 
communication  he  had  ever  received  from  the  Walbrooke 
Clothes,  Inc.   [R.  92]. 

There  was  further  testimony  that  the  letter  was  never 
answered;  that  there  was  no  subsequent  communication; 
that  there  was  never  any  attachment  nor  any  threat  as  to 
the  institution  of  legal  proceedings  to  collect  the  same 
[R.  92]. 

We  may  now  very  well  direct  our  attention  to  the  very 
core  of  the  problem:  The  use  of  the  phrase  "$12,500  in 
escrow  to  be  released  to  me  as  soon  as  we  can  get  the 
Court  Order"  as  predicated  in  the  Findings  of  Fact  and 
Conclusions  of  Law,  heretofore  entered  by  the  courts  be- 
low, would  have  us  believe  that  the  appellant  conjured  up 
this  figure  and  the  whole  concept  of  money  coming  to  him 
from  an  escrow. 

It  might  very  well  be  said  that  the  appellant  in  writing 
to  the  said  Walbrooke  Clothes,  Inc.,  did  not  chose  the  most 
qualified  literary  vein  in  which  to  travel.  The  explanation 
is  not  difficult.  It  is  actually  very  simple.  The  appellant's 
uncontradicted  testimony  [R.  88  to  91]  can  be  summarized 
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as  follows :  The  escrow  of  w'hich  the  appellant  speaks  was 
to  have  resulted  from  the  negotiations  which  the  appellant 
was  conducting  with  Mr.  Dean,  Vice-President  of  the 
Main  Office  Branch  of  the  Bank  of  America.  The  total 
escrow  was  to  be  in  the  sum  of  $12,500,  of  which  the 
Bank  of  America  would  retain  $11,500  as  its  security  for 
the  first  and  second  mortgages  and  the  appellant  would 
receive  $1,000  as  his  proceeds  from  the  said  escrow  and 
that  this  money  would  be  used  to  extinguish  his  liability 
to  Walbrooke  Clothes,  Inc.  That  was  the  testimony  and 
those  are  the  facts — simple  in  form,  truthful  in  content, 
and  uncontradicted  in  presentation.  The  only  possible 
interpretation  to  support  the  position  of  the  appellee  as 
would  be  that  these  entire  negotiations  with  the  Bank  of 
America  w^ere  a  figment  of  appellant's  imagination  and 
even  the  appellee  below  did  not  attempt  to  contradict  the 
testimony  of  the  appellant. 

If  the  appellant  had  said  "there  will  be  $12,500  in 
escrow"  as  distinguished  from  "there  is  $12,500  in  es- 
crow'' this  case  would  undoubtedly  never  have  arisen  and 
when  the  issues  in  this  matter  have  been  presented  to  the 
Court  in  their  totality,  the  factual  question  is  one  of 
improper  phraseology  in  appellant's  communication. 

We  suggest  that  it  was  to  protect  debtors  in  just  such 
a  situation  that  the  rule  of  law.  that  a  financial  statement 
must  be  relied  on  by  the  creditor  as  distinguished  from 
just  any  representation,  has  been  enunciated  by  the  courts. 
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VI. 
Conclusion. 

The  principal  points  involved  in  this  appeal  are: 

(1)  Was  the  appellant's  letter  a  materially  false  state- 
ment in  writing  respecting  his  financial  condition  within 
the  meaning  of  Section  14(c)(3)  of  the  National  Bank- 
ruptcy Act? 

(2)  Was  the  conduct  of  Walbrooke  Clothes,  Inc.,  that 
is  to  say  its  inactivity  as  related  to  the  appellant  herein, 
an  extension  or  renewal  of  credit  within  the  meaning  of 
Section  14(c)(3)  of  the  National  Bankruptcy  Act? 

(3)  Were  the  Findings  of  Fact  and  Conclusions  of 
Law.  as  set  forth  by  the  Referee  and  adopted  by  the  Judge 
of  the  United  States  District  Court  below,  based  upon  evi- 
dence sufficient  to  support  the  same? 

We  submit  that  these  questions  can  only  be  answered 
in  the  negative  and  further  that  a  liberal  interpretation 
of  the  sections  dealing  with  the  Discharge  of  a  Bankrupt 
require  that  the  Order  Denying  the  Bankrupt's  Discharge 
should  be  reversed  and  we  respectfully  submit  that  the 
bankrupt  should  be  granted  his  discharge. 

Respectfully  submitted, 

Quittner,  Stutman  &  Shutan. 
By  Francis  F.  Quittner, 
Attorneys  for  Appellant. 

Jack  Tenner, 
Of  Counsel. 
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No.  12546. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Jack  Mau, 
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Paul  \V.  Sampsell,  Trustee  in  Bankruptcy  of  the  Estate 
of  Jack  Mau,  Bankrupt, 

Appellee. 


BRIEF  OF  APPELLEE. 


The  issues  before  this  Court  in  this  matter  are  very- 
simple.  Jack  Mau,  the  bankrupt,  was  engaged  in  the 
haberdashery  business  in  Los  Angeles.  He  was  buying 
merchandise  extensively  on  credit  and  apparently  was  op- 
erating more  or  less  on  a  shoestring  with  bankruptcy  as 
the  inevitable  result.  The  situation  was  further  com- 
plicated by  domestic  difficulties  with  his  wife  and  divorce 
proceedings  were  pending  in  the  Superior  Court.  Mau 
owned  a  home  in  Hollywood  which  was  heavily  encum- 
bered, the  amount  of  the  encumbrance  approximating 
$11,500.00  [Tr.  p.  89].  There  had  been  some  verbal 
negotiations  between  the  bank,  Mrs.  Mau,  and  the  bank- 
rupt with  regard  to  procuring  a  blanket  loan  of  $12,500.00 
from  the  bank,  $11,500.00  of  it  to  constitute  a  mere  re- 
newal of  the  existing  encumbrances  thereon  and  $1,000.00 
to  be  paid  over  to  the  bankrupt    [Rep.   Tr.   pp.   89,90]. 
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These  transactions  had  apparently  not  proceeded  beyond 
the  verbal  negotiation  stage.  In  fact,  the  negotiations 
appear  to  have  been  principally  with  the  bankrupt's  wife 
rather  than  the  bankrupt  [Tr.  p.  90].  Probably  because 
of  the  bitterness  growing  out  of  these  domestic  troubles, 
Mrs.  Mau  refused  to  go  along  and  no  escrow  was  ever 
opened. 

In  the  meantime,  Mau  had  a  bill  with  Walbrooke 
Clothes,  Inc.,  of  Trenton,  N.  J.  on  which  he  owed  the  sum 
of  $730.92  [Tr.  p.  22].  Walbrooke  Clothes,  Inc.,  was 
becoming  impatient  and  wrote  the  bankrupt  a  letter  de- 
manding payment  and  calling  the  bankrupt's  attention  to 
the  fact  that  the  bill  was  overdue  and  had  not  been  paid 
[Tr.  p.  22].  Not  hearing  from  the  bankrupt,  Walbrooke 
Clothes,  Inc.  got  in  touch  with  its  local  representative, 
Ellis  Wishnow,  and  directed  him  to  press  the  bankrupt 
for  payment  of  the  bill.  Wishnow  called  on  the  bankrupt 
at  his  place  of  business  after  two  letters  had  been  sent 
direct  from  Trenton,  N.  J.  to  the  bankrupt  [Tr.  p.  23]. 
When  Wishnow  presented  his  demand  personally  to  the 
bankrupt  for  payment  of  this  overdue  bill,  the  bankrupt 
informed  him  that  he  had  $12,500.00  in  escrow  which 
was  to  be  paid  to  him  and  that  as  soon  as  the  money  was 
released  to  him  he  would  pay  the  bill.  Wishnow  then  did 
the  only  logical  thing  under  the  circumstances,  namely, 
suggested  that  if  that  were  the  case,  the  thing  for  him  to 
do  would  be  to  write  the  Credit  Manager,  Mr.  Goldberg, 
to  that  effect  [Tr.  p.  23].  The  bankrupt  turned  the 
Credit  Manager's  letter  over  and  in  the  presence  of  Mr. 
Wishnow  wrote  the  false  statement  complained  of,  on  the 
back  of  it,  sealed  the  letter,  and  gave  it  to  Wishnow  to  ! 
mail  [Tr.  pp.  91  and  115].  Wishnow  commented  on  the 
fact  that  the  letter  was  sealed  and  no  money  had  been 
placed  therein  [Tr.  p.  91], 
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The  letter  was  received  by  Mr.  Goldberg,  the  Credit 
Manager,  who.  believing  the  bankrupt's  lies  contained 
therein,  was  killed  into  a  false  sense  of  security  and  re- 
frained from  pressing  the  claim  for  payment  until  it  was 
too  late  and  Mau  was  in  bankruptcy. 

Mr.  Goldberg's  reaction  to  these  falsehoods  is  demon- 
strated in  his  deposition  taken  during  the  course  of  the 
trial. 

At  this  point,  we  would  backtrack  a  little  bit  so  as  to 
connect  up  the  deposition  which  was  taken  on  July  8,  1949, 
before  Ruth  D.  Budson,  Notary  Public  in  Trenton,  New 
Jersey.  Specifications  of  Objection  were  filed  to  the  bank- 
rupt's discharge  and  signed  by  Mr.  Early,  a  young  lawyer 
in  the  office  of  the  Attorneys  for  the  Trustee,  as  counsel. 
The  matter  was  called  for  trial  on  May  10,  1949,  before 
Referee  Hunt  on  the  Specifications  of  Objection  as 
drafted  by  Mr.  Early.  David  Malamed  was  representing 
the  bankrupt.  Believing  that  Ellis  Wishnow  was  the  man 
who  was  responsible  for  the  extension  or  renewal  of  credit, 
we  relied  on  him  as  our  witness.  It  developed  at  the  time 
of  the  trial  that  the  extension  was  actually  granted  by  Mr. 
Goldberg  back  in  Trenton  and  that  Goldberg's  testimony 
would  be  necessary  to  establish  reliance  thereon  [Tr.  pp. 
48,  49].  It  was  agreed  in  open  court  that  Goldberg's  de- 
position could  be  taken  on  written  interrogatories  and  the 
matter  was  continued  [Tr.  pp.  49.  50].  A  written  Stipu- 
lation was  entered  into  between  Mr.  Malamed  and  the 
writer  of  this  brief,  the  original  of  which  apparently  had 
been  mislaid,  or  at  least  the  Referee  could  not  find  it,  and 
an  executed  copy  in  the  hands  of  counsel  was  substituted 
in  the  record  before  the  Referee  therefor  [Tr.  p.  54]. 
The  matter  was  adjourned  from  time  to  time  between 
May  lOthy  when  Wishnow  was  examined,  and  September 
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9,  1949,  when  the  trial  was  resumed  and  completed.  In 
the  meantime,  Man  had  changed  attorneys  and  Messrs. 
Quittner,  Stutman  and  Shutan  became  his  counsel.  An 
attack  was  immediately  made  on  the  Specifications  of  Ob- 
jection to  the  discharge  of  the  bankrupt  as  drawn  by  Mr. 
Early  and  an  amended  objection  drawn  by  the  writer  was 
filed  [Tr.  p.  6].  When  the  case  was  called  for  trial,  the 
deposition  of  Goldberg  which  had  been  taken  on  written 
interrogatories  previously  submitted  to  Mr.  Malamed,  was 
on  file  and  it  was  subjected  to  a  blizzard  of  objections  by 
several  of  counsel  for  this  dishonest  bankrupt.  A  motion 
to  suppress  the  deposition  had  been  filed  and  was  invoked 
at  the  onset  of  the  resumption  of  the  trial  [Tr.  pp.  51, 
52].  The  Court's  attention  was  called  to  the  fact  that  the 
deposition  had  been  taken  pursuant  to  stipulation  [Tr. 
p.  53],  and  the  question  was  then  raised  that  it  had  not 
been  taken  in  accordance  with  the  provisions  of  Rule  30-F, 
31-B  and  32-D  [Tr.  p.  54].  Counsel  for  the  bankrupt 
apparently  was  not  as  familiar  with  the  deposition  as  he 
should  have  been  when  he  first  raised  the  question  that  the 
deposition  did  not  state  that  the  witness  was  duly  sworn 
[Tr.  p.  55].  Counsel  was  wrong  on  that.  Bankrupt's 
counsel  then  fell  back  on  the  technicality  that  there  was 
no  certificate  that  the  deposition  was  a  true  record  of  the 
testimony  given  by  the  witness  [Tr.  pp.  55,  56,  57  and 
58].  The  Referee  then  announced  that  he  would  sustain 
that  objection  to  the  deposition,  but  that  the  objection 
being  purely  technical,  he  would  permit  the  trustee  to  take 
it  over  again  and  correct  the  fact  that  the  Notary  Public 
had  omitted  to  certify  that  it  was  a  true  record  of  the 
testimony  given  by  the  witness,  and  that  he  would  not  per- 
mit technicalities  to  control  [Tr.  p.  59]. 

After  a  recess,  counsel  for  the  bankrupt  then  came  in 
and  announced  that  for  the  purpose  of  saving  time,  but 
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nevertheless  reserving-  their  question  of  law,  they  would 
stipulate  that  the  deposition  now  before  the  Court  was  a 
retaken  deposition  which  had  complied  with  all  of  the 
rules  concerning  certificates,  but  notwithstanding  this 
stipulation,  reserving  their  rights  to  raise  the  question  of 
the  discretion  of  the  Referee  in  permitting  the  trustee  to 
take  the  deposition  over  again  to  cure  the  highly  technical 
question  which  they  had  raised  [Tr.  p.  60].  The  depo- 
sition was  then  read  in  evidence  and  was  greeted  with  a 
blizzard  of  hairsplitting  objections  to  practically  every 
question  asked  [Tr.  pp.  62-73,  75-80,  97-114].  As  a 
result  of  the  objections  and  arguments  made  by  counsel 
for  the  bankrupt,  Mau  had  to  be  recalled  to  the  stand  two 
or  three  times  and  the  record  is  in  more  or  less  a  state 
of  confusion.  However,  it  is  clearly  evident  from  the  testi- 
mony of  the  two  witnesses,  Ellis  Wishnow  and  Isadore 
Goldberg,  supplemented  by  the  examination  of  the  bank- 
rupt as  an  adverse  witness,  that  the  following  facts  were 
definitely  established:  (1)  That  plaintiff's  Exhibit  No.  1, 
the  letter  in  question,  was  written  to  the  Walbrooke 
Clothes,  Inc.,  by  the  bankrupt  when  Walbrooke  Clothes, 
Inc.,  was  pressing  him  for  payment  of  his  past  due  obli- 
gation [Tr.  p.  65]  ;  (2)  That  this  letter  contained  infor- 
mation and  representations  regarding  the  bankrupt's 
financial  condition,  namely,  that  there  ivas  $12,500.00  in 
escrow  to  be  released  to  the  bankrupt  as  soon  as  he  could 
get  the  Court  Order,  and  that  his  case  had  been  postponed 
for  three  weeks  more  [Tr.  p.  83]  ;  (3)  That  there  was 
no  escrow  to  be  released  to  him  soon  [Tr.  p.  83]  ;  (4) 
That  he  never  paid  the  bill  owing  to  Walbrooke  Clothes, 
Inc.,  and  that  no  part  of  it  had  been  paid  up  to  the  date 

(  of  the  hearing  on  the  opposition  to  discharge  [Tr.  pp.  84, 
85] ;    (5)  That  Mau  lied  not  only  to  the  Credit  Manager, 

I  Goldberg,  in  the  letter,  but  to  the  local  representative  of 


Walbrooke  Clothes,  Inc.,  when  he  called  on  him  endeavor- 
ing to  collect  the  account  [Tr.  p.  38]  ;  (6)  That  Goldberg, 
upon  receipt  of  the  false  and  untrue  letter,  relied  on  the 
truth  of  the  statements  contained  therein,  and  on  the 
strength  of  them,  withheld  filing  suit  against  Mau  [Tr. 
pp.  75,  76]. 

A  clearer  case  could  not  have  been  made  under  Section 
14c  of  the  National  Bankruptcy  Act. 

The  Law. 

Section  14c  of  the  National  Bankruptcy  Act  insofar  as 
it  applies  to  the  case  at  bar,  reads  as  follows : 

"The  court  shall  grant  a  discharge,  unless  satisfied 
that  the  bankrupt  has  (3)  obtained  money  or  property 
on  credit,  or  obtained  an  extension  or  renewal  of 
credit,  by  making  or  publishing  or  causing  to  be  made 
or  published  in  any  manner  whatsoever,  a  materially 
false  statement  in  writing  respecting  his  fijiancial  con- 
dition."   (Italics  ours.) 

Applying  the  test,  not  only  of  law  but  of  reason,  logic 
and  sound  common  sense  to  this  situation,  we  believe  that 
this  court  can  only  reach  the  same  conclusion  that  was 
reached  by  the  Referee  who  saw  the  witnesses,  and  par- 
ticularly the  shifty,  evasive  bankrupt  on  the  stand,  and 
the  District  Court  who  reviewed  the  evidence  and  the  law 
and  was  confronted  with  the  same  line  of  abstruse  reason- 
ing indulged  in  here  by  the  bankrupt.  The  writer  of  this 
brief  may  be  somewhat  obtuse  in  his  reasoning,  or  pos- 
sibly somewhat  deficient  in  his  knowledge  of  the  English 
language  as  it  is  spoken  in  this  day  and  age.  Possibly 
we  are  so  obtuse  that  we  cannot  understand  why  a  state- 
ment regarding  a  man's  financial  condition  is  not  a  state- 
ment regarding  a  man's  financial  condition  and  why  a  man 


can  represent  in  writing  that  he  has  $12,500.00  in  escrow 
which  will  be  released  to  him  very  shortly  and  that  the 
creditor  will  be  paid  if  he  will  exercise  a  little  patience,  and 
still  not  characterize  such  a  written  statement  as  a  false 
statement  in  writing  respecting  his  financial  condition. 
Possibly,  counsel  for  the  bankrupt  are  too  subtle  for 
the  writer's  unsophisticated  mind,  but  there  are  a  few 
questions  we  cannot  refrain  from  asking.  There  is  no 
dispute  that  this  letter  was  in  writing,  written  in  the 
bankrupt's  own  handwriting,  sealed  in  an  envelope  and 
delivered  to  the  representative  of  Walbrooke  Clothes,  Inc., 
to  forestall  pressure  on  the  payment  of  a  past  due  obliga- 
tion. Counsel  now  urge,  as  they  did  before  the  lower 
Court,  that  this  was  not  a  statement  in  writing  respecting 
his  financial  condition  such  as  is  meant  in  Section  14c  of 
the  National  Bankruptcy  Act.  If  it  was  not,  we  would 
like  to  know  what  it  was.  Was  it  a  statement  of  his 
physical  condition?  Was  it  a  statement  of  his  mental 
condition?  W^as  it  a  statement  of  his  marital  difficulties, 
or  what?  Despite  all  of  the  sophistries  indulged  in  by 
counsel  for  this  dishonest  bankrupt,  the  fact  remains  and 
will  not  down  that  the  bankrupt  represented  in  writing  to 
Walbrooke  Clothes,  Inc.,  that  he  had  $12,500.00  in  escrow 
to  he  released  to  him  as  soon  as  he  got  the  Court  Order; 
that  his  case  had  been  postponed  for  three  weeks  more 
and  that  the  trouble  would  all  be  settled  in  a  few  weeks 
[Tr.  p.  23].  There  was  no  money;  there  was  no  escrow; 
there  was  no  $12,500.00.  If  such  a  statement  made  to  a 
creditor  and  intended  to  be  acted  upon  does  not  constitute 
a  statement  in  writing  which  was  materially  false  and 
which  pertained  to  the  bankrupt's  financial  condition,  then 
we  must  confess  we  do  not  understand  the  English 
language. 


The  bankrupt  has  cited  a  number  of  cases  in  his  brief, 
none  of  which  in  our  opinion,  are  germane  or  to  the  point. 
At  page  9  of  his  brief,  the  bankrupt  cites  two  cases: 
Johnston  v.  Johnston,  63  F.  2d  24,  and  In  re  Morgan,  267 
Fed.  959.  Johnston  v.  Johnston,  63  F.  2d  24  in  nowise 
resembles  the  case  at  bar.  In  that  case  Johnston  simply 
wrote  a  letter  to  the  Farmers  &  Merchants  Credit  Cor- 
poration, a  creditor,  advising  them  that  a  relative  of  his, 
Vivian  D.  Johnston,  was  President  and  Manager  of  the 
Johnston  Motor  Company,  a  partnership  composed  of  him 
and  the  bankrupt,  and  had  authority  to  sign  any  papers  in 
connection  with  the  business.  The  facts  contained  in  the 
letter  were  true,  but  the  signature  "James  D.  Johnston" 
appended  thereto  was  a  forgery,  it  having  been  signed 
by  the  bankrupt.  It  did  not  in  any  way  pertain  to  the 
financial  condition  of  the  bankrupt.  It  merely  stated  that 
the  bankrupt  had  authority  to  sign  papers  on  behalf  of  the 
partnership  and  purported  to  be  coming  from  Col.  John- 
ston, his  cousin,  which  was  not  true.  In  affirming  an 
Order  over-ruling  the  objections  to  the  bankrupt's  dis- 
charge, the  Court  specifically  points  out: 

"The  letter  relied  on  was  plainly  not  a  statement 
respecting  the  financial  condition  of  the  bankrupt.  It 
related  neither  to  his  financial  condition  nor  to  that  of 
the  partnership  of  which  he  was  a  member,  but  to 
his  authority  to  act  for  the  partnership.  While  its 
use  was  reprehensible,  it  cannot  by  any  sort  of  inter- 
pretation be  said  to  fall  within  the  present  language 
of  the  act.  Even  before  the  statute  was  amended,  not 
every  fraudulent  representation  would  bar  discharge. 
Even  the  giving  of  worthless  checks  or  mortgages  on 
property  not  owned  was  held  not  to  come  within  its 
terms.  Robinson  v.  J.  R.  Williston  &  Co.,  266  F. 
970;  In  re  Rea  Bros.,  251  F.  431 ;  In  re  Hudson,  262 
F.  778." 
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In  the  Matter  of  Morgan,  267  I-'ed.  959,  cited  by  counsel 
on  the  same  page,  the  bankrupt  was  a  stock  broker.  The 
bankrupt  had  sent  out  a  prospectus  pertaining  to  a  stock 
issue  of  the  Iowa  Securities  Corporation  which  was  con- 
templating floating  a  stock  issue  through  the  bankrupt. 
The  prospectus  was  inflated,  but  pertained  to  the  sound- 
ness of  the  issuing  company,  not  to  the  financial  condition 
of  the  brokerage  house.  The  objecting  creditor  made  no 
investigation  of  the  securities,  but  exchanged  $4,000.00 
worth  of  bonds  in  another  company  for  40  shares  of  the 
Iowa  Securities  Corporation  stock.  In  reversing  the 
Order  denying  the  discharge,  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  speaking  through  Judge  Manton, 
said: 

"A  discharge  in  bankruptcy  is  refused  when  the 
bankrupt  has  made  false  written  statements  as  to 
his  financial  standing  and  thereby  obtains  money  or 
property  from  anyone  relying  on  the  statement.  Fire- 
stone V.  Harvey  (C.  C.  A.,  6th  Cir.),  174  Fed.  574; 
In  re  Bleyer  (C.  C.  A.,  2d  Cir.),  215  Fed.  896." 

Inasmuch  as  this  prospectus  did  not  relate  to  the  financial 
condition  of  the  bankrupt  stock  brokerage  house,  even 
though  it  was  false,  the  discharge  necessarily  had  to  be 
granted.  In  the  case  at  bar,  there  was  a  direct  repre- 
sentation on  the  part  of  the  bankrupt  that  he  had  among 
his  assets  $12,500.00  in  escrow  to  be  released  very  shortly. 

On  page  10  of  his  brief,  the  bankrupt  cites  In  re  Cur- 
rent, 63  F.  2d  640.  This  case  from  the  Seventh  Circuit  is 
likewise  nowise  in  point.  In  the  Current  case,  the  bank- 
rupt apparently  conspired  with  the  cashier  of  the  Illiana 
State  Bank  at  State  Line,  Indiana,  to  negotiate  a  forged 
paper.  In  the  first  instance,  he  borrowed  $2,000.00  on  a 
note  co-signed  by  his  brother  and  his  son.    When  the  note 
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matured,  a  renewal  note  was  prepared,  to  be  signed  by  the 
bankrupt  and  his  brother.  Appellant  forged  his  brother's 
name  to  the  note.  The  cashier  defaulted  and  the  bank 
closed.  The  Court  of  Appeals  reversed  the  Order  denying 
the  bankrupt  his  discharge,  on  the  sole  ground  that  the 
promissory  note  was  not  a  false  statement  in  writing  re- 
specting his  financial  condition.  A  blind  person  could  see 
that! 

We  cannot  see  where  Levy  v.  Industrial  Finance  Cor- 
poration, et  al.,  276  U.  S.  281  lends  any  aid  or  comfort  to 
appellant.  It  merely  points  out  that  the  amendment  of 
May  27,  1926,  changed  the  wording  of  Section  14  of  the 
National  Bankruptcy  Act  from: 

"obtained  money  or  property  or  credit  upon  a  ma- 
terially false  statement  in  writing  made  by  him  to  any 
person  or  his  representative  for  the  purpose  of  ob- 
taining credit  from  such  person" 

to  read: 

"A  materially  false  statement  *  *  *  respecting 
his  financial  condition." 

It  is  true  as  Justice  Holmes  said,  it  served  to  limit  the 
bars  to  his  discharge  more  narrowly  and  by  indirection 
to  favor  the  defendant's  position  by  a  change  of  words, 
but  in  what  way  that  statement  can  be  said  to  help  this 
bankrupt,  is  beyond  our  comprehension,  because  we  have 
here  a  statement  in  writing  respecting  the  bankrupt's 
financial  condition  to  the  extent  of  $12,500.00. 

Dave  Ranch  v.  Manchester  Smith  Company,  Inc.,  240 
Fed.  687,  cited  by  the  bankrupt  at  page  12  of  his  brief, 
is  likewise  not  in  point.  There,  the  bankrupt  wrote  a 
letter  to  the  objecting  creditor  telling  him  that  he  did  not 
have  a  statement  of  his  financial  condition  as  he  had  not 
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taken  inventory  for  some  time,  but  that  he  could  only 
say  that  he  was  perfectly  solvent,  but  due  to  extreme 
dullness  of  business,  he  had  had  very  little  business  at  all 
and  that  he  expected  to  realize  some  money  on  a  bankrupt 
stock  which  he  had  purchased.  There  was  no  representa- 
tion that  he  had  $12,500.00  in  escrow.  In  fact,  he  even 
told  the  objecting  creditor  that  business  was  poor.  In 
reversing  an  Order  denying  his  discharge,  the  Court  of 
Appeals  for  the  Fourth  Circuit  said: 

"Surely  this  letter,  taken  as  a  whole,  fails  to  sus- 
tain the  charge  of  deliberate  and  purposeful  decep- 
tion. Not  only  is  there  no  definite  representation  as 
to  assets  or  debts,  or  anything  else,  but  the  general 
assertion  of  solvency  is  so  qualified  by  succeeding 
statements  as  to  deprive  it  of  any  seriously  misleading 
import.  In  short,  we  think  the  letter  furnishes  no 
evidence  of  that  dishonest  purpose  to  obtain  credit 
which  the  law  declares  shall  operate  to  prevent  a 
discharge.  *  *  *  Moreover,  the  record  does  not 
show  that  appellee  pro^■ed.  or  even  attempted  to 
prove,  that  it  parted  with  its  property  on  the  faith 
of  Ranch's  letter  and  in  reliance  upon  his  statement 
that  he  was  perfectly  solvent,  and  certainly  no  pre- 
sumption that  such  was  the  case  arises  from  the  facts 
now  disclosed." 

This  case  was  determined  in  1917,  ten  years  before 
the  1926  amendment,  which  included  "extension  or  re- 
newal of  credit,"  under  the  interdict  imposed  by  Section 
14  of  the  National  Bankruptcy  Act.  In  the  case  at  bar, 
the  witness.  Goldberg,  testified  unequivocally  that  he  be- 
lieved the  bankrupt's  false  statement  regarding  the  $12,- 
500.00  in  escrow  to  be  true  [Tr.  pp.  75,  97  and  98],  and 
refrained  from  pressing  the  claim  for  immediate  payment 
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[Tr.  pp.  97,  107  and  108],  and  as  a  result  of  his  forbear- 
ance found  his  company  "holding  the  sack"  in  Man's  bank- 
ruptcy proceeding  with  a  claim  entirely  unpaid  [Tr.  p. 
83]. 

Much  has  been  said  in  the  bankrupt's  brief  with  regard 
to  the  liberality  which  should  be  accorded  a  bankrupt  in 
a  right  to  his  discharge.  As  an  academic  proposition, 
or  as  an  abstract  question  of  law,  this  may  be  true,  but 
we  know  of  no  rule  of  law  that  requires  the  courts  to  be 
Hberal  with  a  dishonest  bankrupt.  In  the  Matter  of  Mer- 
ritt,  28  F.  2d  679,  the  first  case  which  this  writer  argued 
before  this  Court,  the  late  Judge  Gilbert  closed  his  opinion 
affirming  an  Order  denying  a  dishonest  bankrupt's  dis- 
charge in  the  following  language: 

"Objections  to  a  discharge  need  not  be  proved  be- 
yond reasonable  doubt.  A  fair  preponderance  as  in 
civil  trials  is  sufficient.  In  re  Garrity  (C.  C.  A.), 
247  F.  310.  Said  Judge  Coxe,  in  Re  Becker,  106 
F.  54:  'A  discharge  is  intended  to  relieve  misfortune, 
but  it  must  be  misfortune  coupled  with  absolute  hon- 
esty. It  is  the  reward  which  the  law  grants  to  the 
bankrupt  who  brings  his  entire  property  into  court 
and  lays  it,  without  reservation,  at  the  feet  of  his 
creditors." 

In  1926,  Section  14  was  amended  to  shift  the  burden 
from  the  objecting  creditors  to  the  bankrupt  when  a 
prima  facie  case  had  been  estabHshed  and  placing  the  bur- 
den on  the  bankrupt  to  show  that  he  had  not  been  guilty 
of  any  of  the  acts  of  omissions  interdicted  by  Section  c 
of  the  National  Bankruptcy  Act.  See  Shanberg  v.  Salts- 
man,  69  F.  2d  262;  Morton  v.  Snider,  20  F.  2d  469; 
IVidder  v.  Seiff,  94  F.  2d  6. 
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We  mig^ht  go  still  further  and  quote  the  language  of  the 
late  Judge  Cant  of  the  District  of  Minnesota,  in  a  bank- 
ruptcy case  which  was  not  reported  in  the  Federal  Re- 
porter, but  is  found  in  the  14th  Volume  of  the  American 
Bankruptcy  Reports  (N  .S.)     at  page  422: 

"When  people  like  this  bankrupt  make  up  their  minds 
either  that  they  cannot  or  that  they  will  not  pay  their 
debts,  all  that  they  need  to  do,  when  they  invoke  the 
provisions  of  our  very  indulgent  law,  is  to  go  straight- 
forward and  see  that  they  shall  not  come  within  the 
teeth  of  its  provisions.  Then  no  harm  will  come. 
They  will  often  work  out  an  outrageous  result,  but 
they  are  within  the  terms  of  the  law.  If  they  try 
any  other  course,  they  need  not  be  surprised  and 
should  not  comi)lain  if  they  find  that  they  have  pulled 
the  house  down  upon  their  own  heads. 

"This  bankrupt  has  not  offended  more  seriously 
than  many  others,  but  as  fast  as  such  matters  come 
before  the  courts  on  records  such  as  this,  the  dispo- 
sition must  be  such  as  will  serve  to  w^arn  all  that  the 
right  road  is  the  best  one  to  follow.  The  application 
for  discharge  should  be  denied." 

•  In  the  Matter  of  BreitUng.  133  Fed.  146,  the  bankrupt 
had  omitted  a  bill  owing  him  for  $40.00  worth  of  lumber 
in  drawing  his  schedules,  had  collected  it  shortly  after 
bankruptcy  and  applied  the  money  on  costs  and  attorneys' 
fees.  The  District  Court  discharged  him  and  on  appeal, 
the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  re- 
versed the  District  Judge.  Concluding  its  opinion,  the 
Court  said: 

t'The  amount  involved,  it  is  true,  is  small,  but  the 
design  to  conceal  was  deliberate  and  is  clear.  We 
are  indisposed  to  give  countenance  in  the  slightest  de- 
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gree  to  any  act  which  shall  withhold  from  creditors 
any  part  of  the  estate  of  a  bankrupt  which  lawfully 
he  should  devote  to  the  payment  of  his  debts.  The 
decree  is  reversed." 

In  the  Matter  of  Chris  M.  Jacobson,  Bankrupt,  9  F. 
2d  139,  the  bankrupt,  while  drunk,  had  run  over  a  small 
boy  in  Aberdeen,  South  Dakota,  breaking  his  leg.  Fear- 
ing suit,  he  recorded  a  transfer  of  160  acres  of  land  in 
Perkins  County,  South  Dakota,  to  one  A.  W.  Terriff. 
Judgment  was  entered  against  him  in  favor  of  the  boy  in 
the  Circuit  Court  and  Jacobson  decided  to  go  through 
bankruptcy.  He  procured  a  reconveyance  of  the  land, 
recorded  it,  scheduled  it  in  his  schedules  in  voluntary  bank- 
ruptcy, surrendered  it  to  his  trustee,  and  it  was  admin- 
istered as  assets  in  his  estate.  The  Referee  held  that  he 
had  purged  himself  of  any  wrongdoing  by  procuring  a  re- 
conveyance of  the  land  before  bankruptcy  and  scheduling 
it  and  therefore  stood  in  locus  poenitcntiac.  District  Judge 
Elliott  overruled  the  Referee's  conclusions  and  denied  the 
bankrupt's  discharge  by  reason  of  the  fact  that  he  had 
kept  this  land  in  concealment  during  a  part  of  the  four 
months  preceding  the  filing  of  the  petition.     We  quote: 

"In  this  particular  case  it  appears  without  dispute 
that  he  transferred  this  property  for  the  purpose 
prohibited  in  this  statute,  within  the  time  named  in  the 
statute,  and  that  an  attachment  had  been  levied  upon 
the  land  as  his  property,  and  he  was  going  to 
lose  the  property,  and  therefore,  because  it  became 
apparent  to  him  that  his  scheme  to  defraud  was  a 
failure,  he  brings  the  property  so  concealed  into 
court,  and  asks  the  court  to  consider  his  privilege  as 
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an  honest  debtor,  and  i^ive  him  the  benefits  of  the 
Bankruptcy  Act  in  the  discharge  of  his  debts.  In 
my  judgment  this  is  just  such  a  situation  as  this 
provision  of  the  law  was  intended  to  serve,  and  under 
the  provision  of  this  statute  no  debtor,  who,  within 
four  months  of  the  time  of  the  filing  of  his  petition, 
conceals  his  property  with  intent  to  hinder,  delay, 
or  defraud  his  creditors,  can  come  into  this  court  with 
the  property  he  has  concealed  and  say,  in  substance: 
'Here  is  the  property  that  I  concealed  with  the  intent 
and  purpose  prohibited  by  section  14c  (4),  and  I 
now  deem  it  to  my  best  interests  to  file  a  petition  in 
bankruptcy  and  to  schedule  the  property,  and  there- 
fore T  am  coming  with  clean  hands  and  am  entitled 
to  my  discharge.'  The  mere  statement  of  the  claim 
of  such  a  right  is  not  only  repugnant  to  the  plain 
provisions  of  the  statute,  but  it  is  inconsistent  with 
the  well-settled  principle  of  law  that  a  discharge  is  by 
the  terms  of  the  statute  expressly  withheld  from  those 
whose  conduct  bring  them  within  the  provision  of 
Section  14  of  the  Bankruptcy  Act." 


In  the  Matter  of  Pozvell,  22  F.  2d  239,  the  bankrupt 
was  charged  under  Section  14b  of  the  obtaining  money 
or  property  on  credit  on  a  materially  false  statement  in 
writing.  The  false  statement  in  this  case  consisted  of  a 
chattel  mortgage  given  by  the  bankrupts  (husband  and 
wife)  on  property  which  they  did  not  own  and  knew  they 
did  not  own  at  the  time.  In  reply  to  the  specious  reason- 
ing of  the  bankrupt's  counsel  that  this  did  not  constitute  a 
materially  false  statement  in  writing  as  intended  by  the 
statute,  the  Court,  after  observing  that  he  could  not  see 
why  a  false  chattel  mortgage,  being  in  writing,  did  not 
fall  within  the  definition,  just  as  does  a  false  statement  of 
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assets  generally,  quoted  from  In  re  Rea  Brothers,  251 

Fed.  431,  as  follows: 

"We  agreed  with  the  learned  District  Judge  that  a 
'materially  false  statement  in  writing'  cannot  be  con- 
fined to  a  financial  statement  made  by  the  bankrupt, 
or  a  statement  of  his  financial  condition,  and  that  it 
may  include  any  'materially  false  statement  in  writ- 
ing' made  by  the  bankrupt  for  the  purpose  of  ob- 
taining money  or  property  on  credit  and  by  which 
said  property  or  money  is  obtained;  hut  we  think 
such  false  statement  should  not  he  created  by  infer- 
ence alone  from  acts  of  the  hankrupt."  (Italics  ours.) 

The  Findings  of  the  Special  Master  were  reversed  and 
the  discharge  denied. 

In  Alhinak  v.  Kuhn,  149  F.  2d  108,  another  case  where 
the  bankrupt  had  represented  that  certain  accounts  re- 
ceivable discounted  by  him  were  genuine,  the  Court  of 
Appeals  for  the  Sixth  Circuit  in  affirming  an  Order  Deny- 
ing the  Bankrupt's  discharge,  said : 

"The  argument  is  made  that  these  assignments,  not- 
withstanding their  covenants,  do  not  constitute  a 
financial  statement,  implying,  of  course,  that  a  finan- 
cial statement  is  a  term  of  art  and  purports  to  be  a 
complete  statement  of  assets  and  liabilities  by  which 
the  precise  financial  worth  of  the  person  making  the 
statement  can  be  determined.  However,  the  statute 
does  not  use  the  phrase  'financial  statement.'  It  re- 
fers to  a  false  statement  respecting  financial  condi- 
tion, made  or  published  'in  any  manner  whatsoever.' 
The  argument  is,  we  think,  tenuous,  that  a  written 
statement  listing  as  assets  accounts  which  have  no 
existence  whatsoever,  running  into  many  thousands 
of  dollars  and  including  practically  all  of  the  re- 
ceivables of  the  assignor,  are  not  statements  respect- 
ing the  maker's  financial  condition." 
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Conclusion. 
We  could  g-o  on  indefinitely  citing  cases  involving 
denial  of  discharge  of  fraudulent  bankrupts  which  indicate 
clearly  that  the  so-called  "liberality"  surrounding  ques- 
tions of  discharge,  does  not  extend  to  dishonest  bank- 
rupts as  distinguished  from  those  whose  bankruptcy  is 
due  to  misfortune  coupled  with  absolute  honesty.  Cer- 
tainly, this  bankrupt  was  anything  but  honest  when  he 
falsely  represented  in  writing  that  he  had  $12,500.00  in 
an  escrow  which  would  be  released  shortly  and  if  his 
creditor  showed  patience  it  would  be  paid  in  full  and  he 
and  the  creditor  whom  he  deceived  would  be  able  to  "re- 
sume business  in  the  fall  so  that  both  of  them  could  pros- 
per" [Tr.  p.  41].  The  bankrupt  did  not  say  that  he 
"expected"  to  have  $12,500.00  put  in  escrow,  or  that  he 
"expected"  to  raise  $12,500.00  on  his  home  of  which 
:  $11,500.00  was  to  go  to  the  bank,  but  stated  as  a  positive 
Ifact  that  there  was  at  that  time  $12,500.00  in  escrow 
iwhich  would  be  released  probably  within  three  weeks.  The 
(bankrupt  knew  that  statement  was  false  and  untrue  and 
admits  it,  and  how  his  counsel  can  picture  him  as  an  hon- 
eest  bankrupt  worthy  of  the  privilege  of  a  discharge  is 
tbeyond  our  comprehension.  Possibly,  our  ideas  of  what 
r-constitutes  honesty  are  warped  or  naive,  but  we  still  insist 
tthat  the  letter  written  by  the  bankrupt  meets  every  test 
runder  Section  14c  of  the  National  Bankruptcy  Act, 
namely,  it  was  in  writing,  it  misrepresented  an  asset  of 
■$12,500.00  which  was  non-existent.  It  was  acted  upon  by 
the  creditor  to  its  detriment,  and  the  bankrupt  knew  when 
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he  made  those  representations  that  the  representations 
were  untrue.  The  bankrupt  attempted  throughout  his  tes- 
timony to  convey  the  impression,  although  not  directly  so 
stating,  that  EUis  Wishnow,  the  creditor's  representative, 
was  responsible  for  his  writing  the  letter  in  question.  It 
is  clearly  evident  upon  a  reading  of  the  record  that  the 
bankrupt  deceived  Wishnow  with  the  same  line  of  talk  that 
he  incorporated  into  the  written  statement,  and  Wishnow 
merely  suggested  that  he  communicate  that  information 
to  his  superior,  the  Credit  Manager.  The  act  was  the 
bankrupt's  own  and  he  should  not  now  be  absolved  from 
the  consequences  of  his  own  dishonesty. 

We  respectfully  submit  that  the  Order  of  the  Referee 
and  of  the  District  Judge  should  be  affirmed. 

Dated  this  9th  day  of  August.  1950. 

Craig,  Weller  &  Laugharn, 
By  Thomas  S.  Tobin, 

Attorneys  for  Appellee. 

Thomas  S.  Tobin, 
Of  Counsel. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Civil  Docked  No.  486 — Tucson 

ADOLPH  J.  SCHNEE, 

Plaintife, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

FILINGS— PROCEEDINGS 
1949 
Jan.     3 — File  Record  transferred  from  Northern 

District  of  California. 

Complaint. 

Summons. 

Stipulation  Extending  Time. 

Answer. 

Demand  for  Jury  Trial. 

Adavit  of  Service  by  Mail  of  Demand  for 

Jury  Trial. 

Notice  of  Time  and  Place  of  Trial. 

Notice  of  Taking  Deposition  Pursuant  to 

Rules  26  and  30  of  Federal  Rules  of  Civil 

Procedure. 

Motion  for  Transfer. 

Certified  Copy  of  Order  Granting  Motion 

for  Change  of  Venue. 

Clerk's  Certificate. 
June  23 — Plaintiff's  praecipe  for  entry  of  dismissal 

by  Clerk,  filed  at  Phoenix. 
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1949 
June  24 — Docket  plaintiff's  praecipe  for  dismissal. 
Aug.  10 — File  defendant's  motion  to  set. 
Aug.  15 — File  Withdrawal  of  praecipe  for  dismissal. 
Nov.  14— File  Plaintiff's  Motion  to  Set. 

1950 

Jan.     9 — File  deposition  of  Adolph  J.  Schnee. 

Feb.  15 — On  for  trial  setting.  No  appearance  for 
i:)laintiff.  Henderson  for  defendant.  Or- 
der set  for  trial  Feb.  28,  1950,  at  10  a.m. 
(Counsel  agree  this  case  may  be  called  first 
on  calendar  for  2/28  in  lieu  of  Civ  398 
Tuc.) 

Feb.  16 — Issue  notice  to  counsel  of  trial  setting. 

Feb.  27 — File  Praecipe  for  subpoenas. 

Feb.  27 — Issue  subpoenas  (8). 

Feb  28 — File  deposition  of  Henrietta  Roher. 

Feb.  28— On  for  trial.  Leslie  C.  Gillen  and  Edward 
W.  Scruggs,  present  for  plaintiff.  B.  G. 
Thompson  and  A.  Henderson  for  defend- 
ant. Order  admit  Leslie  C.  Gillen  to  prac- 
tice specially  in  this  case  and  enter  Edw. 
W.  Scruggs  as  associate  counsel  for  plain- 
tiff. Enter  proceedings  of  trial.  Jury  em- 
paneled and  sworn.  At  3 :20  recess  to  9 :30 
a.m.,  tomorrow. 

Feb.  28 — Order  allow  counsel  for  plaintiff  to  with- 
draw temporarily  the  deposition  of  Henri- 
etta Roher  for  purpose  of  having  X-rays 
examined  by  local  physician  at  his  office. 

Mar.  1 — File  depositions  of  Verne  T.  Inman  and 
Paul  A.  Grigorieff. 


4  Adolph  J.  ScJinee  vs. 

1950 

Mar.    1— Docket  Jury  List,  filed  February  28,  1950. 

Mar.  1 — File  Plaintiff's  Praecipe  for  subpoena 
duces  tecum  to  Custodian  St.  Mary's  Hos- 
pital. 

Mar.  1 — Issue  subpoena  duces  tecum  to  Custodian 
St.  Mary's  Hospital. 

Mar.  1 — Enter  further  proceedings  of  trial.  Coun- 
sel for  plaintiff  objects  to  trial  of  issue  of 
liability  first.  Order  objection  overruled. 
Counsel  for  defendant  moves  for  directed 
verdict  on  question  of  negligence.  Order 
containing  motion  for  further  hearing  to 
March  2,  1950,  after  close  plaintiff's  case. 
On  stipulation  counsel  order  allow  coun- 
sel for  plaintiff  to  withdraw  depositions  of 
Inman  and  Grigorieff  overnight. 

Mar.  2 — File  deposition  of  Dr.  J.  Donald  Francis, 
taken  on  plaintiff's  behalf  in  San  Fran- 
cisco, California,  on  3/1/50. 

Mar.  2 — Enter  further  proceedings  of  trial.  On 
stipulation  of  counsel.  Order  allow  plain- 
tiff to  call  custodian  of  records  of  St. 
Mary's  Hospital  at  this  time  to  identify 
records  now  produced  pursuant  to  sub- 
poena. At  4:10  p.m..  Order  recess  to  9:30 
a.m.,  tomorrow. 

Mar.  3 — Enter  further  proceedings  of  trial.  At 
3:20  p.m.,  Order  excuse  jury  from  further 
consideration  until  9:30  a.m.,  on  3/4/50. 
Thereupon  counsel  for  defendant  renews 
motion  for  directed  verdict.    Court  fixes 
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time  for  arguing  defendant's  motion  and 
1950 

for  arguing  question  of  admissibility  of 
statements  and  photographs  on  Saturday 
morning,  at  9  a.m.,  to  which  time  counsel 
are  excused. 

Mar.  4 — Enter  further  proceedings  of  trial:  At 
9:00  a.m.,  parties  and  all  counsel  being 
present,  argument  is  had  on  defendant's 
motion  for  directed  verdict  and  for  ad- 
missibility of  exhibits.  Motion  for  directed 
verdict,  submitted,  ruling  reserved.  Order 
exhibits  admitted.  Counsel  stipulate  to 
dismissal  of  first  cause  of  action.  Order 
dismiss  as  to  first  cause  of  action.  At  10 :30 
o'clock,  jury  return  to  courtroom.  Coun- 
sel for  defendant  reads  statements  and 
shows  exhibits  to  jury.  Counsel  stipulate 
as  to  acceptance  of  any  recognized  stand- 
ard mortality  rates  as  to  plaintiff's  life 
expectancy.  At  11:50  a.m..  Order  excuse 
jury  to  3/6/50,  at  10  a.m.  Admissibility 
of  deposition  of  Dr.  Francis  argued,  rul- 
ing reserved.  At  12 :05,  Order  counsel  ex- 
cused to  3/6/50,  at  9 :30  a.m. 

Mar.  4 — File  defendant's  objection  to  deposition  of 
Dr.  J.  Donald  Francis,  and  Affidavit  in 
Support  thereof. 

Mar.    6 — File  Plaintiff's  Proposed  Instructions. 

Mar.  6 — File  Plaintiff's  Additional  Proposed  In- 
structions. 

Mar.     6 — File  Defendant's  Proposed  Instructions. 
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1950 

Mar.  6— On  for  further  trial.  At  10:00  a.m.,  all 
parties  and  all  counsel  and  jurors  are 
present  pursuant  to  recess.  Order  appoint 
Chas.  W.  Otis  as  foreman  and  Order  jury 
return  verdict  for  defendant.  Verdict 
signed;  read  by  clerk  and  entered  as  ver- 
dict herein.  Order  judgment  upon  the  ver- 
dict for  the  defendant  against  the  plaintiff 
be  entered  herein.  Order  excuse  jury  from 
this  case. 

Mar.     6 — Enter  and  file  verdict  for  defendant. 

Mar.  7 — Enter  and  file  judgment  for  the  defendant 
on  the  verdict. 

Mar.  7 — Mail  notice  to  counsel  of  entry  of  judg- 
ment. 

Mar.  22 — File  subpena  Bonnie  Tendler  returned 
served  3/3/50. 

Apr.    5 — File  Plaintiff's  Notice  of  Appeal. 

Apr.  5 — Forward  copy  of  Notice  of  Appeal  to 
Messrs.  Knapp,  Boyle,  Bilby  &  Thompson. 

Apr.    5 — File  Plaintiff's  Cost  Bond  on  Appeal. 

A])r.  5^File  Plaintiff's  Designation  of  Record  on 
Appeal. 

May  1 — File  Volumes  I  &  II  of  Reporter's  Tran- 
script of  Testimony. 

May  10 — Forward  Record  on  Appeal  to  Clerk, 
Court  of  Appeals,  Ninth  Circuit,  San 
Francisco,  Calif. 

May  10 — Forward  copies  letter  of  transmittal  of 
record  to  Clerk,  CCA,  to  counsel  with  cop- 
ies of  Clerk's  Certificate. 


I 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  27834-R 

ADOLPH  J.  SCHNEE, 

Plaintiff, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

COMPLAINT  FOR  DAMAGES— PERSONAL 
INJURIES  FIRST  CAUSE  OF  ACTION 

Plaintiff  complains  of  defendant  and  for  First 
Cause  of  Action  alleges: 

I. 

That  at  all  times  herein  mentioned  defendant  was, 
and  now  is,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Kentucky,  and  does  business  in  the  State  of  Cali- 
fornia, and  in  other  states  and  has  its  principal 
place  of  business  in  the  City  and  County  of  San 
Francisco,  State  of  California,  in  the  Northern 
District  of  California;  that  said  defendant  was  at 
all  times  herein  mentioned,  and  now  is,  engaged  in 
the  business  of  a  common  carrier  by  railroad  in 
interstate  commerce  in  said  City  and  County  and 
State,  as  well  as  in  other  parts  of  the  State  of 
California,  and  in  other  states. 
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II. 

That  at  all  times  herein  mentioned  defendant  was 
a  common  carrier  by  railroad  engaged  in  interstate 
commerce  and  plaintiff  was  employed  by  defendant 
in  such  interstate  commerce,  and  the  injuries  to 
plaintiff  hereafter  set  forth  arose  in  the  course 
of  and  while  plaintiff  and  defendant  were  engaged 
in  the  conduct  of  such  interstate  commerce. 

III. 

That  this  cause  of  action  is  brought  under  and 
by  virtue  of  the  provisions  of  the  Safety  Appliances 
and  Equipment  Act,  45  U.S.C.A.,  Section  1,  et  seq. 

IV. 

That  on  or  about  August  29,  1946,  at  or  about 
2 :00  0  'clock  in  the  afternoon,  plaintiff  was  employed 
as  a  signal  maintainer  riding  on  defendant's  track 
approximately  two  (2)  miles  east  of  Wilcox,  Ari- 
zona. 

V. 

That  at  said  time  and  place,  in  the  regular  course 
and  scope  of  his  employment  in  such  interstate 
commerce  by  defendant  as  aforesaid,  plaintiff,  hav- 
ing been  sent  by  defendant  to  service  a  signal  used 
in  interstate  commerce  by  defendant  at  a  point 
approximately  three  (3)  miles  east  of  Wilcox, 
Arizona,  was  traveling  on  defendant's  track  and 
roadbed  in  a  motor  car  of  defendant;  that  in  the 
course  of  said  operation  said  motor  car  left  said 
track  and  threw  plaintiff  up  in  the  air  and  over 
to  the  side  of  said  track,  knocking  plaintiff  un- 
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conscious;  that  said  motor  car,  and  said  track  and 
roadbed  were  defective,  insecure  and  insufficient 
and  defendant  used  the  same  in  interstate  com- 
merce in  violation  of  the  provisions  of  the  Safety 
Appliances  and  Equipment  Act,  45  U.S.C.A.,  Sec- 
tion 1  et  seq;  that  as  a  proximate  result  of  said 
motor  car  leaving  said  track  and  throwing  plaintiff 
as  aforesaid  plaintiff  suffered  the  following  in- 
juries : 

1.  A  deep  laceration  of  the  skull  with  bony 
injury; 

2.  A  fracture  of  the  left  index  metacarpal 
bone; 

3.  A  severe  sprain  of  the  distal  joint  of  the 
right  index  finger; 

4.  A  sprain  of  the  low  back ; 

5.  A  comminuted  fracture  of  the  left  patella 
with  marked  chondromalacia  of  the  remaining 
fragments  of  the  patella; 

6.  A  compound  fracture  of  the  right  oscalsis 
and  a  fracture  of  the  astragulus  with  upward 
displacement  of  the  neck  of  the  astragulus. 

That  as  a  direct  result  of  the  above  injuries  so 
sustained  as  aforesaid  plaintiff  suffered  excruciat- 
ing pain,  severe  physical  and  mental  shock  and 
was  necessarily  hospitalized  for  a  long  period  of 
time,  and  still  is  suffering  and  is  hospitalized  as 
aforesaid. 
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That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  said  injuries  are  permanent,  and 
may  necessitate  amputation  of  the  right  leg  at  the 
knee. 

VI. 

That  at  the  time  of  the  happening  of  the  afore- 
said accident,  plaintiff  was  a  strong  and  able-bodied 
man,  capable  of  earning,  and  in  fact  earning,  the 
sum  of  Two  Hundred  Ninety  ($290.00)  Dollars  per 
month;  that  as  a  direct  and  proximate  result  of 
defendant's  use  of  said  track  and  roadbed  and 
motor  car  aforementioned,  and  its  carelessness  and 
negligence  as  aforesaid,  and  the  injuries  proxi- 
mately caused  thereby,  plaintiff  has  been  unable  to 
follow  his  usual  occupation,  or,  any  occupation,  and 
is  informed  and  alleges  that  in  the  future  he  will 
be  disabled  for  an  indefinite  period  of  time  from 
following  his  usual  occupation,  or,  any  occupation, 
all  to  his  damage  in  an  amount  as  yet  unascertain- 
able,  and  when  said  sum  is  ascertained  plaintiff  will 
pray  leave  of  court  to  insert  said  sum  as  a  reason- 
able value  of  said  loss  of  wages. 

VII. 
That  in  the  necessary  treatment  of  said  injuries 
plaintiff  has  incurred  expenses  for  the  services  of 
physicians  and  surgeons,  and  for  hospitalization  and 
for  X-rays,  and  prays  leave  of  this  court  to  amend 
this  complaint  by  incorporating  herein  the  reasona- 
ble value  of  said  services  and  articles  when  the 
same  are  ascertained. 
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VIII. 

That  by  reason  of  the  premises  plaintiff  has  been 
damaged  in  the  sum  of  Two  Hundred  Fifty  Thou- 
sajid  ($250,000.00)  Dollars. 

Second  Cause  of  Action 

As  and  for  a  Second  Cause  of  Action  against  de- 
fendant plaintiff  complains  of  defendant  and  for 
cause  of  action  alleges: 

I. 

Incorporates  herein  by  reference  Paragraphs  I 
and  II  of  plaintiff's  First  Cause  of  Action. 

II. 

That  this  cause  of  action  is  brought  under  and 
by  virtue  of  the  provisions  of  the  Federal  Employ- 
ers' Liability  Act,  45  U.S.C.A.,  Section  51,  et  seq. 

III. 

That  on  or  about  August  29,  1946,  at  or  about  2 :00 
o'clock  in  the  afternoon,  plaintiff  was  employed 
as  a  signal  maintainer  riding  on  defendant's  track 
approximately  two  (2)  miles  east  of  Wilcox,  Ari- 
zona. 

IV. 

That  at  said  time  and  place,  in  the  regular  course 
and  scope  of  his  employment  in  such  interstate 
commerce  by  defendant  as  aforesaid,  plaintiff,  hav- 
ing been  sent  by  defendant  to  service  a  signal  used 
in  interstate  commerce  by  defendant  at  a  point  ap- 
proximately three  (3)  miles  east  of  Wilcox,  Arizona, 
was  traveling  on  defendant's  track  and  roadbed  in 
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a  motor  car  of  defendant;  that  in  the  course  of 
said  operation  said  motor  ear  left  said  track  and 
threw  plaintiff  up  in  the  air  and  over  to  the  side 
of  said  track,  knocking  plaintiff  unconscious;  that 
defendant  carelessly  and  negligently  failed  to  in- 
spect said  motor  car  and  said  track  and  roadbed 
and  learn  of  their  defective,  insecure  and  insufficient 
condition,  and  carelessly  and  negligently  failed  to 
provide  a  safe  motor  car  and  safe  track  and  roadbed 
for  plaintiff;  that  as  a  proximate  result  of  defend- 
ant's carelessness  and  negligence  as  aforesaid  plain- 
tiff suffered  the  following  injuries : 

1.  A  deep  laceration  of  the  skull  with  bony 
injury; 

2.  A  fracture  of  the  left  index  metacarpal 
bone; 

3.  A  severe  sprain  of  the  distal  joint  of  the 
right  index  finger; 

4.  A  sprain  of  the  low  back ; 

5.  A  comminuted  fracture  of  the  left  patella 
with  marked  chondromalacia  of  the  remaining 
fragments  of  the  patella ; 

6.  A  compound  fracture  of  the  right  oscalsis 
and  a  fracture  of  the  astragulus  with  upward 
displacement  of  the  neck  of  the  astragulus. 

That  as  a  direct  result  of  the  above  injuries  so 
sustained  as  aforesaid  plaintiff  suffered  excruciat- 
ing pain,  severe  physical  and  mental  shock  and  was 
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necessarily  hospitalized  for  a  long  period  of  time, 
and  still  is  suffering  and  is  hospitalized  as  afore- 
said. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  said  injuries  are  permanent,  and 
may  necessitate  amputation  of  the  right  leg  at  the 
knee. 

V. 

Incorporates  herein  by  this  reference  Paragraphs 
VI,  VII  and  VIII  of  plaintiff's  First  Cause  of 
Action  against  defendant. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant in  the  sum  of  Two  Hundred  Fifty  Thousand 
($250,000.00)  Dollars,  together  with  such  special 
damages  as  hereafter  may  be  ascertained,  and  for 
his  costs  of  suit  herein. 

LESLIE  C.  GILLEN, 
Attorney  for  Plaintiff. 

Duly  verified. 

Summons  and  return  attached. 

[Endorsed]:     Filed  Jan.  8,  1948. 


14  Adolph  J.  Schnee  vs. 

[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME 

It  is  hereby  stipulated  by  and  between  the  re- 
spective parties  hereto  that  the  defendant  Southern 
Pacific  Company,  a  corporation,  may  have  to  and 
including  the  13th  day  of  February,  1948,  within 
which  to  plead  to  plaintiff's  complaint  on  file  herein. 

Dated  this  29th  day  of  January,  1948. 

/s/    LESLIE  C.  GILLEN, 

Attorney  for  Plaintiff. 

So  ordered  Jan.  3,  1948. 

/s/  LOUIS  E.  GOODMAN, 
Judge. 

Dated:    January  30,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  defendant  Southern  Pacific  Company, 
a  corporation,  and  answers  the  complaint  of  plain- 
tiff on  file  herein  as  follows: 

Answering  the  First  Cause  of  Action  in  said  com- 
plaint contained,  defendant  admits,  denies,  alleges 
and  avers  as  follows,  to  wit: 

I. 

Answering  paragraph  I,  defendant  admits  that 
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at  all  times  mentioned  in  the  complaint  it  was  a 
corporation  organized  and  existing  under  and  by- 
virtue  of  the  laws  of  the  State  of  Kentucky  and 
doing  business  in  the  State  of  California,  and  other 
States,  and  had  its  principal  place  of  business  in 
the  City  and  County  of  San  Francisco;  that  de- 
fendant was  at  all  times  mentioned  in  the  com- 
plaint engaged  in  the  business  of  a  common  carrier 
by  railroad  in  interstate  commerce  in  said  City, 
County  and  State,  as  well  as  other  States,  and  said 
defendant  denies,  generally  and  specifically  that  it 
now  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Kentucky. 

II. 

Answering  Paragraph  II,  defendant  denies  each 
and  every,  all  and  singular,  generally  and  specifi- 
cally, the  allegations  therein  contained,  and  each 
and  every  part  thereof. 

Further  answering  said  Paragraph  II,  defendant 
admits  that  at  the  times  and  places  set  forth  in 
plaintiff's  complaint,  plaintiff  was  employed  by  the 
aforementioned  Southern  Pacific  Company,  a  Ken- 
tucky corporation,  in  interstate  commerce. 

III. 

Answering  Paragraphs  V  and  VI,  defendant  de- 
nies each  and  every,  all  and  singular,  generally  and 
specifically,  the  allegations  therein  contained,  and 
each  and  every  part  thereof. 
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IV. 

Answering  Paragraph  VII,  defendant  alleges 
that  it  does  not  have  sufficient  information  or  belief 
on  the  subject  to  enable  it  to  answer  the,  or  any 
of  the,  allegations  therein  contained,  and  basing  its 
denial  on  that  ground,  denies  each  and  every,  all 
and  singular,  generally  and  specifically,  the  allega- 
tions contained  in  said  Paragraph  VII,  and  each 
and  every  part  thereof. 


Answering  Paragraph  VIII,  defendant  denies 
that  by  reason  of  any  carelessness  or  negligence  on 
its  part  plaintiff  has  been  damaged  in  the  sum  of 
Two  Hundred  Fifty  Thousand  ($250,000.00)  Dol- 
lars, or  in  any  other  sum  or  sums  whatsoever,  or 
at  all. 

Wherefore,  defendant  prays  judgment  as  herein- 
after set  forth. 

Answering  the  further  second,  separate  and  dis- 
tinct cause  of  action  in  said  complaint  set  forth, 
defendant  admits,  denies,  alleges  and  avers  as  fol- 
lows, to  wit: 

I. 

Answering  Paragraph  I,  defendant  refers  to  its 
answer  to  Paragraphs  I  and  II  of  the  First  Cause 
of  Action,  and  by  reference  thereto  incorporates  the 
same  herein  with  the  same  force  and  effect  as 
though  set  out  at  length  and  in  full  herein. 
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II. 

Answering  Paragraph  IV,  defendant  denies  each 
and  every,  all  and  singular,  generally  and  specifi- 
cally, the  allegations  therein  contained,  and  each 
and  every  part  thereof. 

III. 

Answering  Paragraph  V,  defendant  refers  to  its 
answer  to  Paragraphs  VI,  VII  and  VIII  of  the 
First  Cause  of  Action,  and  by  reference  thereto  in- 
corporates the  same  herein  with  the  same  force  and 
effect  as  though  set  out  at  length  and  in  full  herein. 

Further  answering  said  complaint,  and  as  a  sepa- 
rate defense  to  said  action,  defendant  avers  that 
plaintiff  was  himself  careless  and  negligent  in  and 
about  the  matters  and  things  in  said  complaint  set 
forth,  and  that  said  carelessness  and  negligence  of 
plaintiff  proximately  contributed  to  the  happening 
of  the  accident  in  the  complaint  referred  to,  and  the 
injuries,  if  any,  complained  of  by  plaintiff. 

Further  Answering  Said  Complaint,  and  as  a 
Separate  Defense  To  Said  Action,  defendant  avers 
that  plaintiff  was  himself  guilty  of  carelessness  and 
negligence  in  and  about  the  matters  and  things  in 
said  complaint  referred  to  and  that  said  careless- 
ness and  negligence  of  plaintiff  was  the  sole  proxi- 
mate cause  of  his  injuries,  if  any. 

Wherefore,  defendant  prays  that  plaintiff  take 
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nothing  by  his  action,  and  that  it  have  judgment 
for  its  costs  of  suit. 

JOHNSON,  RICKSEN  & 
JOHNSON, 

/s/  MARSHALL  RICKSEN, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:  Filed  Feb.  17,  1948. 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  JURY  TRIAL 

To  defendant  above-named  and  to  Messrs.  Johnson 
&  Ricksen  &  Johnson,  its  attorneys : 
You  and  each  of  you  will  please  take  notice  that 
plaintiff  hereby  demands  a  trial  by  jury  in  the 
above-entitled  action. 

Dated :     This  14th  day  of  February,  1948. 

/s/  LESLIE  C.  GILLEN, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  Feb.  17,  1948. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  NOTICE  OF  TIME  AND  PLACE 
OF  TRIAL 

To  Leslie  C.  Gillen,  Esq.,  886  Mills  Bldg.,  San  Fran- 
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Cisco  4,  Calif.,  and  Messrs.  Johnson,  Ricksen 
&  Johnson,  1003  Central  Bank  Bldg.,  Oakland 
12,  Calif. 
You  are  hereby  notified  that  on  March  29,  1948, 
the  above-entitled  case  will  appear  on  the  Law  and 
Motion  calendar  of  Judge  Michael  J.  Roche,  to  be 
set  for  trial. 
Dated  Feb.  16,  1948. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  NOTICE  OF  PRE-TRIAL 
CONFERENCE 

To  Leslie  C.  Gillen,  Esq.,  886  Mills  Bldg.,  San  Fran- 
cisco 4,  Calif.,  and  Messrs.  Johnson,  Ricksen 
&  Johnson,  1003  Central  Bank  Bldg.,  Oakland 
12,  Calif. 

You  are  hereby  notified  that  on  March  29,  1948, 
Judge  Michael  J.  Roche  ordered  that  the  above-en- 
titled case  be  and  the  same  hereby  is  continued  to 
April  12  for  a  pre-trial  conference. 

Dated  March  30,  1948. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  TIME  AND  PLACE  OF  TRIAL 

To  Defendant  above-named  and  to  Messrs.  John- 
son, Ricksen  &  Johnson,  its  attorneys: 
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You  and  each  of  you  will  please  take  notice  and 
you  are  hereby  notified  that  the  above-entitled  ac- 
tion is  set  for  trial  before  Honorable  Michael  J. 
Roche,  District  Judge,  at  his  Courtroom,  United 
States  Post  Office  and  Court  House  Building, 
Seventh  and  Mission  Streets,  San  Francisco,  Cali- 
fornia, on  the  5th  day  of  October,  1948  at  10:00 
o'clock  in  the  forenoon  of  said  day. 

Dated:     This  7th  day  of  May,  1948. 

/s/  LESLIE  C.  GILLEN, 

Attorney  for  Plaintiff. 

Receipt  of  copy  admitted. 
[Endorsed] :     Filed  June  11,  1948. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  TAKING  DEPOSITION  PURSU- 
ANT TO  RULES  26  AND  30  OF  FEDERAL 
RULES  OF  CIVIL  PROCEDURE 

To  Plaintiff,  Adolph  J.  Schnee,  and  to  Leslie  C. 
Gillen,  his  attorney: 

You,  and  each  of  you,  will  please  take  notice  that 
defendant  Southern  Pacific  Company,  having  an- 
swered herein,  will  take  in  the  above-entitled  action, 
for  discovery  and  to  be  used  therein  as  evidence, 
and  as  authorized  by  the  Federal  Rules  of  Civil 
Procedure,  the  deposition  of  plaintiff  Adolph  J. 
Schnee. 
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Said  deposition  will  be  taken  at  2:30  o'clock  p.m., 
on  Monday,  October  18,  1948,  and  will  continue 
thereafter  until  completed,  and  if  not  completed  on 
said  day  will  be  continued  from  day  to  day  (Sun- 
days and  holidays  excepted)  until  comj)leted. 

Said  deposition  will  be  taken  before  Harold  Hart 
whose  address  is  564  Market  Street,  San  Francisco, 
California,  and  who  is  a  Notary  Public  in  and  for 
the  City  and  County  of  San  Francisco,  and  an  offi- 
cer authorized  to  administer  oaths  by  the  laws  of 
the  State  of  California,  the  place  where  the  exami- 
nation is  to  be  held,  and  who  is  not  a  relative  or 
an  employee  or  an  attorney  of  any  of  the  parties 
to  the  above-entitled  action,  or  their  attorneys,  or 
financially  interested  in  the  above-entitled  action. 

Said  deposition  will  be  taken  at  the  offices  of 
Hart  and  Hart,  564  Market  Street,  Room  715, 
Chancery  Building,  San  Francisco,  California,  at 
which  time  and  place  3^ou  are  hereby  notified  to 
appear. 

Said  deposition  will  be  taken  on  oral  interroga- 
tories. 

Dated  this  8th  day  of  October,  1948. 

JOHNSON,  RICKSEN, 
FREEMAN  &  JOHNSON, 

By  /s/  JAMES  H.  FREEMAN, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  Oct.  9,  1948. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  TRANSFER 

To  the  plaintiff  above  named,  Adolph  J.  Schnee, 
and  to  Leslie  C.  Gillen,  his  attorney : 

You,  and  each  of  you,  will  please  take  notice  that 
defendant  Southern  Pacific  Company,  a  corporation, 
on  Monday,  November  22,  1948,  at  10:00  o'clock 
a.m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
will  move  the  above-entitled  Court  for  an  Order 
transferring  the  above-entitled  action  to  the  Federal 
District  Court  of  Arizona,  under  the  provisions  of 
IT.S.C.A.,  Title  28,  Section  1404  A,  B  and  C  for  the 
convenience  of  parties  and  witnesses,  and  in  the 
interest  of  justice.  Said  motion  will  be  based  upon 
the  following  grounds: 

1.  Plaintiff  in  this  action  resides  in  said  District, 
to  wit,  at  2470  Oracle  Road,  Tucson,  Arizona. 

2.  The  accident  giving  rise  to  this  action  took 
place  in  said  District,  to  wit,  at  the  Southern  Pacific 
tracks  in  the  vicinity  of  Willcox,  Arizona. 

3.  Defendant  will  require  the  appearance  of  ap- 
proximately ten  (10)  witnesses,  all  of  whom  reside 
in  the  State  of  Arizona. 

4.  Plaintiff  received  his  preliminary  medical 
attention  within  the  boundaries  of  said  District,  to 
wit,  Tucson,  Arizona,  and  the  doctors  performing 
said  treatment  reside  in  Tucson,  Arizona. 


Southern  Pacific  Company,  etc.  23 

5.     Said  District  of  Arizona  is  a  District  where 
said  action  might  have  been  brought. 

Attached  hereto  is  an  Affidavit  in  support  of  said 
Motion. 

Dated  this  17th  day  of  November,  1948. 

JOHNSON,  RICKSEN, 
FREEMAN  &  JOHNSON, 

By  /s/  JAMES  H.  FREEMAN, 

Attorneys  for  Defendant. 

[Title  of  District  Court  and  Cause.] 
k       AFFIDAVIT  OF  JAMES  H.  FREEMAN 


I 


State  of  California, 
County  of  Alameda — ss. 

James  H.  Freeman,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  now  and  at  all  times 
herein  mentioned,  was  over  the  age  of  21  years  and 
is  not  a  party  to  the  above-entitled  action;  that  he 
is  one  of  the  attorneys  in  charge  of  the  defense  of 
this  action;  that  he  is  familiar  with  the  pleadings 
and  evidentiary  matter  to  be  used  in  the  said  de- 
fense and  that  from  a  study  of  such  evidentiary 
matter  now  at  his  disposal,  states  that  plaintiff  in 
this  action  resides  in  Arizona,  to  wit,  at  2470  Oracle 
Road,  Tucson,  Arizona;  that  the  accident  giving 
rise  to  this  action  took  place  at  the  Southern  Pacific 
tracks  in  the  vicinity  of  Willcox,  Arizona;  that  it 
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appears  from  the  evidentiary  matter  that  defendant 
will  require  the  appearance  of  approximately  ten 
(10)  witnesses,  all  of  whom  reside  in  Arizona;  that 
plaintiff  received  his  preliminary  medical  attention 
in  Tucson,  Arizona,  and  the  doctors  performing 
such  preliminary  treatment  reside  in  Arizona;  that 
the  issue  of  liability  in  this  matter  is  disputed  and 
to  adequately  defend  this  action,  it  appears  that  the 
attendance  of  approximately  ten  (10)  witnesses  plus 
one  (1)  or  more  medical  witnesses  must  be  brought 
from  Arizona  to  attend  this  trial  in  San  Francisco 
in  the  event  the  matter  is  not  transferred  to  Ari- 
zona; that  this  transportation  of  witnesses  would 
place  defendant  and  said  witnesses  at  a  considerable 
expense  and  inconvenience. 

/s/  JAMES  H.  FREEMAN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  November,  1948. 

[Seal]  DELIA  L.  EDGE, 

Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

[Endorsed] :     Filed  Nov.  17,  1948. 


i 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division. 

No.  27834-R 

ADOLPH  J.  SCHNEE, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

ORDER  FOR  TRANSFER 

Due  notice  of  motion  having  been  given,  and  the 
parties  having  appeared  before  said  Court,  and  evi- 
dence, authorities  and  argument  presented  to  said 
Court,  and  it  appearing  to  said  Court  that  said  Mo- 
tion being  one  properly  brought  under  the  Pro- 
visions of  U.S.C.A.,  Title  28,  Section  1404  A,  B  and 
C,  and  that: 

1.  The  plaintiff  in  this  action  resides  in  Arizona, 
to  wit,  at  2470  Oracle  Road,  Tucson,  Arizona; 

2.  The  accident  giving  rise  to  this  action  took 
place  in  Arizona,  to  wdt,  at  the  Southern  Pacific 
tracks  in  the  vicinity  of  Willcox,  Arizona. 

3.  It  appears  that  defendant  will  require  the 
appearance  of  approximately  ten  (10)  witnesses, 
all  of  whom  reside  in  the  State  of  Arizona. 

4.  The  doctors  who  treated  plaintiff  during  some 
stages  of  his  injury  reside  in  Arizona. 
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It  further  appearing  that  the  Federal  District 
Court  of  Arizona  is  a  district  where  said  action 
might  have  been  brought,  that  said  Transfer  is  for 
the  convenience  of  parties  and  witnesses,  in  the 
interest  of  justice,  and  good  cause  appearing  there- 
for. 

It  is  therefore  ordered  that  this  case  be  trans- 
ferred to  the  United  States  District  Court  for  the 
District  of  Arizona,  and  that  the  Clerk  of  this  Court 
shall  forthwith  forward  all  of  the  files  in  said  pro- 
ceeding to  the  Clerk  of  said  District  at  Arizona, 
together  with  a  copy  of  this  Order. 

Dated  this  3rd  day  of  December,  1948. 

MICHAEL  J.  ROCHE, 

Judge,  U.  S.  District  Court. 

A  true  copy. 

[Endorsed] :     Filed  Dec.  3,  1948. 
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Uiiitod  States  District  Court 
Office  of  the  Clerk 

Northern  District  of  California 
San  Francisco  1 

(Record   Transferred   from   Northern   District   of 
California)  No.  27834-R— Cir.  486— Tuc. 

[Title  of  Cause.] 

CLERK'S  CERTIFICATE  OF  TRANSFER 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  docu- 
ments, to  wit: 

1.  Complaint. 

2.  Summons. 

3.  Stipulation  Extending  Time. 

4.  Answer. 

5.  Demand  for  Jury  Trial. 

6.  Affidavit  of  Service  by  Mail  of  Demand  for 
Jury  Trial. 

7.  Notice  of  Time  and  Place  of  Trial. 

8.  Notice  of  Taking  Deposition  Pursuant  to 
Rules  26  and  30  of  Federal  Rules  of  Civil  Procedure. 

9.  Motion  for  Transfer. 

are  the  original  documents  filed  in  the  above  case, 
together  with  a  certified  copy  of  the  Order  granting 
the  motion  for  change  of  venue. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  said  District  Court,  at 
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San  Francisco,  California,  this  7th  day  of  Decem- 
ber, 1948. 

[Seal]        /s/  C.  W.  CALBREATH, 
Clerk. 

[The  foregoing  record  transferred  from  the 
Northern  District  of  California:  Endorsed  and 
Piled  Jan.  3,  1949,  U.S.D.C,  for  the  District  of 
Arizona.] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Honorable  Claude  McColloch,  U.  S.  District  Judge, 
Specially  Assigned,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  FEBRUARY  28, 1950 

This  case  comes  on  regularly  for  trial  this  day. 
The  plaintiff  is  present  with  his  counsel,  Leslie  C. 
Gillen,  Esq.,  and  Edward  W.  Scruggs,  Esq.,  B.  G. 
Thompson,  Esq.,  and  Arthur  Henderson,  Esq.,  are 
present  for  the  defendant.  Fred  Baker  is  present 
as  the  official  court  reporter. 

It  Is  Ordered  that  Leslie  C.  Gillen  be  admitted 
to  practice  in  this  Court  specially  in  this  case  and 
that  Edward  W.  Scruggs  be  entered  as  t.ssociate 
counsel  for  the  plaintiff. 

Both  sides  announce  ready  for  trial. 

Examination  of  jurors  on  voir  dire  is  now  had. 

Thereupon,  at  the  hour  of  twelve  o'clock,  noon,' 
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It  Is  Ordered  that  the  further  trial  of  this  case 
be  continued  to  the  hour  of  two  o'clock  p.m.,  this 
date,  to  which  time  the  Jurors,  being  first  duly  ad- 
monished by  the  Court,  all  parties  and  counsel  are 
excused. 

Subsequently,  at  the  hour  of  two  o'clock  i).in., 
the  Jurors,  all  parties  and  counsel  being  present 
pursuant  to  recess,  further  proceedings  of  trial  are 
had  as  follows: 

Examination  of  jurors  on  voir  dire  is  resumed  and 
concluded. 

At  the  hour  of  2:50  o'clock  p.m.,  all  jurors  are 
excluded  from  the  courtroom. 

Counsel  for  the  plaintiff  now  states  that  the 
plaintiff  is  in  a  position  where  three  veniremen 
who  have  an  attorney-client  relationshijD  with  the 
defendant's  counsel  are  on  the  panel  and  that  the 
plaintiff's  three  preemptory  challenges  would  be 
exercised  and  exhausted  thereon,  and  moves  for  a 
re-examination  of  said  jurors. 

Counsel  for  the  defendant  stipulates  that  one  of 
said  veniremen  Fernando  B.  Pacheco,  may  be  ex- 
cused for  cause,  and  It  Is  So  Ordered. 

Thereupon,  at  the  hour  of  3:00  o'clock  p.m.,  the 
jurors  return  into  Court,  and  further  examination 
of  jurors  on  voir  dire  -is  now"  had. 

A  lawful  jury  of  twelve  persons  now  duly  em- 
paneled and  sworn  to  try  this  case,  and 

It  Is  Ordered  that  all  jurors  not  empaneled  in 
the  trial  of  this  case  be  excused  until  March  6,  1950, 
at  ten  o'clock  a.m. 
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And  thereupon,  at  the  hour  of  3:20  o'clock  p.m., 
It  Is  Ordered  that  the  further  trial  of  this  case 
be  continued  to  the  hour  of  9:30  o'clock  a.m.,  March 
1,  1950,  to  which  time  the  jury,  being  first  duly  ad- 
monished by  the  Court,  all  parties  and  counsel  are 
excused. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Honorable  Claude  McColloch,  U.  S.  District  Judge, 
Specially  Assigned,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  MARCH  1,  1950 

The  jury,  and  all  members  thereof,  all  parties 
and  counsel  are  present  pursuant  to  recess,  and 
further  proceedings  of  trial  are  had  as  follows : 

Statement  of  the  case  is  now  made  by  the  counsel 
for  the  respective  parties  to  the  jury. 

Counsel  for  the  plaintiff  moves  to  invoke  the  Rule. 
Said  motion  is  granted  and  all  witnesses  present  are 
now  duly  sworn,  instructed  by  the  Court  and  ex- 
cluded from  the  courtroom. 

Counsel  for  both  sides  now  stipulate  with  respect 
to  plaintiff's  employment  with  the  defendant  cor- 
poration at  the  time  of  the  accident. 

Plaintiff's  Case: 

The  plaintiff,  Adolph  J.  Schnee,  is  now  sworn  and 
examined  in  his  own  behalf. 
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Thereupon,  at  the  hour  of  twelve  o'clock,  noon. 
It  Is  Ordered  tliat  the  further  trial  of  this  case  be 
continued  to  the  hour  of  1:30  o'clock  p.m. 

Subsequently,  at  the  hour  of  1:30  o'clock  p.m.,  the 
jury,  all  parties  and  counsel  being  present  pursuant 
to  recess,  further  proceedings  of  trial  are  had  as 
follows : 

The  Court  now  indicates  that  the  issue  of  liability 
will  be  tried  first. 

Plaintiff's  Case  Continued: 

The  plaintiff,  Adolph  J.  Schnee,  is  now  recalled 
and  further  examined  in  his  own  behalf. 

Counsel  for  the  defendant  elects  to  cross-examine 
the  i^laintiff  as  an  adverse  party  as  a  part  of  the 
defendant's  case. 

Dick  Hallmark  is  now  sworn  and  examined  on 
behalf  of  the  plaintiff. 

Thereupon,  at  the  hour  of  2:40  o'clock  p.m..  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued to  the  hour  of  3:00  o'clock  p.m. 

Subsequently,  at  the  hpur  of  3:00  o'clock,  p.m., 
the  jury,  all  parties  and  counsel  being  present  pursu- 
ant to  recess,  further  proceedings  of  trial  are  had 
as  follows: 

Counsel  for  the  plaintiff  now  states  that  he  has 
an  objection  to  make  at  this  time,  and 

It  Is  Ordered  that  the  record  show  that  said  ob- 
jection may  be  made  at  adjournment. 

Dick  Hallmark  is  now  recalled  and  further  ex- 
amined on  behalf  of  the  plaintiff. 
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Richard  R.  Singleton  is  now  sworn  and  examined 
on  behalf  of  the  plaintiff. 

Counsel  for  the  plaintiff  now  states  that  the  plain- 
tiff has  an  additional  witness  on  the  question  of 
liability  who  is  not  available  at  this  time. 

It  Is  Ordered  that  the  defendant's  case  on  the 
question  of  liability  proceed  at  this  time  and  that 
the  defendant's  motion  to  be  made  at  the  close  of 
the  plaintiff's  case  may  be  presented  at  recess  time 
as  of  the  close  of  plaintiff's  case.  Counsel  for  the 
plaintiff  objects  to  the  defendant's  case  opening 
before  the  plaintiff's  case  is  closed. 

Defendant's  Case: 

The  following  defendant's  witnesses,  heretofore 
sworn,  are  now  called  and  examined:  Alexander  J. 
Young,  Mark  O.  Wallace. 

Thereupon,  at  the  hour  of  4:00  o'clock  p.m.,  the 
jury  is  excused  to  March  2,  1950,  at  the  hour  of  ten 
o'clock,  a.m. 

Counsel  for  the  plaintiff  now  objects  to  the  Court 
proceeding  in  the  manner  indicated  by  the  Court 
and  states  his  grounds  therefor,  and 

It  Is  Ordered  that  said  objection  be  and  it  is 
overruled  and  that  the  plaintiff  be  allowed  to  call 
his  other  witness  at  ten  o'clock  a.m.,  tomorrow. 

Counsel  for  the  defendant  now  moves  for  a  di- 
rected verdict  on  the  question  of  defendant's  negli- 
gence, for  want  of  proof,  and  argues  said  motion 
to  the  Court. 

It  is  ordered  that  said  motion  be  continued  for 
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further  hearing  until  after  the  close  of  plaintiff's 
case. 

Thereupon,  at  the  hour  of  4:10  o'clock  p.m.,  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued to  the  hour  of  ten  o'clock  a.m.,  March  2, 
1950,  to  which  time  all  parties  and  counsel  are 
excused. 

On  stipulation  of  counsel.  It  Is  Ordered  that  the 
plaintiff  be  allowed  to  withdraw  the  depositions 
of  Verne  T.  Inman  and  Paul  A.  Gregorieif  over- 
night. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Honorable  Claude  McColloch,  U.  S.  District  Judge, 
Specially  Assigned,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  MARCH  2,  1950 

The  jury,  and  all  members  thereof,  all  parties 
and  counsel  are  present  pursuant  to  recess,  and  fur- 
ther proceedings  of  trial  are  had  as  follows: 

Counsel  for  the  plaintiff  now  states  that  the 
plaintiff  has  no  other  witnesses  to  call  at  this  time. 

Defendant's  Case  Continued: 

Robert  W.  Ward,  heretofore  sworn,  is  now  called 
and  examined  on  behalf  of  the  defendant. 
On  stipulation  of  counsel, 
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It  Is  Ordered  that  the  plaintiff  be  allowed  to  call 
the  Custodian  of  Records  of  St.  Mary's  HosjDital 
at  tliis  time  to  identify  records  now  produced  pursu- 
ant to  subpoena. 

Patricia  May  James  is  now  sworn  and  examined 
on  behalf  of  the  plaintiff. 

Plaintiff's  exhibit  4,  St.  Mary's  Hospital  records 
pertaining  to  A.  J.  Schnee,  is  now  admitted  in  evi- 
dence. 

It  Is  Ordered  that  said  exhibit  4  be  returned  to 
St.  Mary's  Hospital  after  this  trial. 

Robert  W.  Ward,  heretofore  sworn,  is  now  re- 
called and  further  examined  on  behalf  of  the  de- 
fendant. 

N.  A.  Wisner,  heretofore  sworn,  is  now  called  and 
examined  on  behalf  of  the  defendant. 

Robert  W.  Ward,  heretofore  sworn,  is  now  re- 
called and  further  examined  on  behalf  of  the  de- 
fendant. 

Plaintiff's  exhibit  5,  Statement  of  Robert  W. 
Ward,  is  now  admitted  in  evidence. 

Plaintiff's  exhibit  6,  Diagram,  is  now  admitted  in 
evidence. 

David  E.  Wisner,  heretofore  sworn,  is  now  called 
and  examined  on  behalf  of  the  defendant. 

Thereupon,  at  the  hour  of  12:00  o'clock,  noon,  It 
Is  Ordered  that  the  further  trial  of  this  case  be 
continued  to  the  hour  of  1 :30  o'clock  p.m. 

Subsequently,  at  the  hpur  of  1:30  o'clock,  p.m., 
the  jury,  all  parties  and  counsel  being  present 
pursuant  to  recess,  furth^  proceedings  of  trial  are 
had  as  follows: 
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Defendant's  Case  Continued: 

Robert  W.  Ward,  heretofore  sworn,  is  now  re- 
called and  further  examined  on  behalf  of  the  de- 
fendant. 

Defendant's  exhibit  A,  Statement  of  Robert  W. 
Ward,  is  now  admitted  in  evidence. 

James  M.  Carroll,  heretofore  sworn,  is  now 
called  and  examined  on  behalf  of  the  defendant. 

R.  S.  Glasser  is  now  sworn  and  examined  on  be- 
half of  the  defendant. 

Adolph  J.  Sclinee,  heretofore  sworn,  is  now  called 
and  cross-examined  by  the  defendant  under  the 
statute. 

John  D.  Caldwell  is  now  sworn  and  examined  on 
behalf  of  the  defendant. 

Thereupon,  at  the  hour  of  4:10  p.m..  It  Is  Ordered 
that  the  further  trial  of  this  case  be  continued  to 
the  hour  of  9:30  o'clock  a.m.,  March  3,  1950,  to 
which  time  the  jury,  all  parties  and  counsel  are 
excused. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Honorable  Claude  McColloch,  U.  S.  District  Judge, 
Specially  Assigned,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  MARCH  3,  1950 

The  jury,  and  all  members  thereof,  all  parties  and 
counsel  are  present  pursuant  to  recess,  and  further 
proceedings  of  trial  are  had  as  follows: 
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Defendant's  Case  Continued: 

The  following  defendant's  witnesses  heretofore 
sworn  are  now  recalled  and  further  examined :  John 
D.  Caldwell,  Mark  O.  Wallace. 

Defendant's  exhibit  F,  Employee's  Report  of  Ac- 
cident, except  as  to  the  portion  that  testimony  shows 
was  added  after  employee's  statement  was  made,  is 
now  admitted  in  evidence,  and 

It  Is  Ordered  that  the  Clerk  obliterate  the  portion 
which  testimony  shows  was  added. 

Mary  Jo  Russell  Stephens  is  now  sworn  and  ex- 
amined on  behalf  of  the  defendant. 

Thereupon,  at  the  hour  of  10:35  o'clock,  a.m.,  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued to  the  hour  of  10:45  o'clock  a.m. 

Subsequently,  at  the  hour  of  10:45  o'clock  a.m., 
the  jury,  all  parties  and  counsel  being  present  pursu- 
ant to  recess,  further  proceedings  of  trial  are  had  as 
follows : 

Defendant's  Case  Continued: 

Mary  Jo  Russell  Stephens  heretofore  sworn  is 
now  further  examined  on  behalf  of  the  defendant. 

Mary  Stewart  is  now  sworn  and  examined  on  be- 
half of  the  defendant. 

It  Is  Ordered  that  defendant's  exhibit  H,  as  to 
the  upper  portion  of  the  First  Injury  Report,  be 
admitted  provisionally. 

Leland  E.  Lyon,  heretofore  sworn,  is  now  called 
and  examined  on  behalf  of  the  defendant. 

It  Is  Ordered  that  defendant's  exhibits  C-4  and 
C-5,  Photographs,  be  admitted  in  e^ddence. 
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Tliereupon,  at  the  hour  of  12:00  o'clock,  iiooii, 
It  Is  Ordered  that  the  further  trial  of  this  case 
be  continued  to  the  hour  of  1:30  o'clock  p.m. 

Subsequently,  at  the  hour  of  1:30  o'clock  p.m.,  the 
jury,  all  parties  and  counsel  being  present  pursuant 
to  recess,  further  proceedings  of  trial  are  had  as 
follows : 

Defendant's  Case  Continued: 

Alfred  Clarence  Jacobson,  heretofore  sworn,  is 
now  called  and  examined  on  behalf  of  the  defendant. 

The  following  defendant's  exhibits  are  now  ad- 
mitted in  evidence:  C-1,  Photograph,  C-2,  Photo- 
graph, C-3,  Photograph,  J,  Photograph,  K,  Photo- 
graph, L,  Photograph,  B,  Photographs  (7),  D-1, 
Photograph,  D-2,  Photograph,  D-3,  Photograph, 
D-4,  Photograph,  D-5,  Photograph,  and  G,  State- 
ment of  Adolph  J.  Schnee. 

And  the  defendant  rests. 

Rebuttal : 

Alma  Tendler,  known  as  Bonnie,  is  now  sworn 
and  examined  on  behalf  of  the  plaintiff. 

Mrs.  Adolph  Schnee,  heretofore  sworn,  is  now 
called  and  examined  on  behalf  of  the  plaintiff. 

Adolph  Schnee,  heretofore  sworn,  is  now  recalled 
and  further  examined  in  his  own  behalf. 

Defendant's  exhibit  M,  only  that  portion  of  the 
Application  of  Employment  containing  the  appli- 
cant's signature,  is  now  admitted  in  evidence. 

Counsel  for  the  plaintiff  now  requests  leave  to 
call  one  more  witness  tomorrow. 
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Siirrebiittal : 

The  defendant  rests  on  the  question  of  liability 
except  for  reading  to  the  jury  the  exhibits  admitted 
dependent  on  the  Court's  ruling  on  the  admissibility 
of  statements. 

Thereupon,  at  the  hour  of  3:20  o'clock  p.m.,  It  Is 
Ordered  that  the  jury  be  excused  until  Saturday, 
March  4,  1950,  at  9:30  o'clock  a.m. 

Counsel  for  the  defendant  now  renews  his  motion 
for  a  directed  verdict  in  two  parts  on  the  grounds 
that  no  evidence  has  been  presented  to  show  liability 
and  secondly,  that  no  evidence  proving  negligence 
has  been  presented. 

Whereupon,  the  Court  fixes  the  time  for  arguing 
defendant's  motion  for  a  directed  verdict  and  for 
arguing  the  question  of  admissibility  of  statements 
on  Saturday,  March  4,  1950,  at  nine  o'clock  a.m., 
to  which  time  all  parties  and  counsel  are  excused. 


In  the  District  Court  of  the  United  States, 
for  the  District  of  Arizona 

Honorable  Claude  McColloch,  U.  S.  District  Judge, 
Specially  Assigned,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  MARCH  4,  1950 

At  the  hour  of  nine  o'clock  a.m.,  Leslie  C.  Gillen,, 
Esquire,  and  Edward  W.  Scruggs,  Esq.,  are  present 
for  the  plaintiff.    B.  G.  Thompson,  Esquire,  and] 
Arthur  Henderson,  Esquire,  are  present  on  behali 
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of  the  defendant.     The  admissibility  of  exhibits  is 
now  argued  by  respective  counsel,  and 

It  Is  Ordered  that  the  exhibits  be  admitted. 

Defendant's  motion  for  a  directed  verdict  is  now 
duly  argued  by  respective  counsel. 

Counsel  for  the  plaintiff  states  that  the  plaintiff 
is  willing  to  stipulate  to  dismissal  of  the  first  cause 
of  action.    Whereupon, 

It  Is  Ordered  that  this  case  be  and  it  is  dismissed 
as  to  the  first  cause  of  action. 

Defendant's  motion  for  directed  verdict  is  further 
argued  by  counsel,  submitted  and  taken  under  ad- 
visement. 

The  exhibits  heretofore  admitted  provisionally, 
to  wit:  photograj)!!  and  statements,  are  now  ad- 
mitted in  evidence. 

Thereupon,  at  the  hour  of  9:30  o'clock  a.m.,  the 
jury,  and  all  members  thereof,  all  parties  and  coun- 
sel being  present  pursuant  to  recess,  further  pro- 
ceedings of  trial  are  had  as  follows : 

Counsel  for  the  defendant  now  reads  defendant's 
exhibit  F,  exhibit  G  and  exhibit  H  to  the  jury  and 
the  photographs  admitted  in  evidence  are  presented 
to  the  jury. 

Adolph  J.  Schnee,  heretofore  sworn,  is  now  re- 
called and  further  examined  in  his  own  behalf. 

Respective  counsel  now  stipulate  to  acceptance  of 
any  recognized  standard  mortality  rate  as  to  plain- 
tiff's life  expectancy. 

Thereupon,  at  the  hour  of  11:45  o'clock  a.m.. 
It  Is  Ordered  that  the  jury  be  excused  until  Mon- 
day, March  6,  1950,  at  ten  o'clock  a.m. 
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Admissibility  of  the  deposition  of  Dr.  Francis  is 
now  argued.    The  Court  reserves  ruling. 

At  the  hour  of  12:05  o'clock  noon,  It  Is  Ordered 
that  the  further  trial  of  this  case  be  continued  to 
the  hour  of  9:30  o'clock  a.m.,  on  Monday,  March  6, 
1950,  to  which  time  all  i)arties  and  counsel  are 
excused. 


In  the  District  Court  of  the  United  States, 
for  the  District  of  Arizona 

Honorable  Claude  McColloch,  U.  S.  District  Judge, 
Specially  Assigned,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  MAECH  6,  1950 

The  jury,  and  all  members  thereof,  all  parties 
and  counsel  are  present  pursuant  to  recess,  and 
further  proceedings  of  trial  are  had  as  follows : 

It  Is  Ordered  that  Charles  W.  Otis  be  and  he  is 
appointed  as  Foreman  of  the  juiy,  and  It  Is  Ordered 
that  the  jury  return  a  verdict  in  favor  of  the  de- 
fendant. Whereupon,  the  Foreman  signs  and  pre- 
sents the  following  verdict : 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do,  by  direction  of  the 
Court,  find  for  the  Defendant. 

Dated  this  6th  day  of  March,  1950. 

CHAS.  W.  OTIS, 
Foreman. 

The  verdict  is  read  as  recorded,  and 

It  Is  Ordered  that  Judgment  upon  the  verdict 
for  the  defendant  and  against  the  plaintiff  be  en- 
tered herein. 

It  Is  Further  Ordered  that  the  jury  be  discharged 
from  the  further  consideration  of  this  case. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civil  486-Tucson 

ADOLPH  J.  SCHNEE, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
VERDICT 

We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do,  by  direction  of  the 
Court,  find  for  the  Defendant. 

Dated  this  6th  day  of  March,  1950. 

/s/  CHAS.  W.  OTIS, 
Foreman. 

[Endorsed] :     Filed  Mar.  6,  1950. 


f 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civ.  486-Tucson 

ADOLPH  J.  SCHNEE, 

Plaintiff, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

JUDGMENT 

This  Cause  coming  on  regularly  for  trial  before 
the  Court  sitting  with  a  jury,  and  the  evidence  on 
the  part  of  the  plaintiff  and  defendant  on  the  issue 
of  defendant's  liability  herein  having  been  pre- 
sented, and  the  Court  having  thereupon,  on  motion 
of  the  defendant,  directed  a  verdict  for  defendant, 
and  the  jury  having  returned  its  verdict  accord- 
ingly : 

Wherefore,  It  Is  Ordered  and  Adjudged,  that 
plaintiff  take  nothing  by  his  action  and  no  costs. 

Done  in  open  Court  this  7th  day  of  March,  1950. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  and  docketed  Mar.  7,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  COURT  OF 
APPEALS  RULE  73(b) 

Notice  Is  Hereby  Given  that  Adolph  J.  Schnee, 
plaintiff  above-named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  March 
7,  1950. 

Dated,  San  Francisco,  April  3rd,  1950. 

/s/  LESLIE  C.  GILLEN, 

San  Francisco,  Attorney  for 
Appellant, 
Adolph  J.  Schnee. 

SCRUGGS  &  BUTTERFIELD, 

By  /s/  EDWARD  W.  SCRUGGS, 
Tucson,  Attorneys  for 
Appellant, 
Adolph  J.  Schnee. 

Copy  received  4/15/50. 

[Endorsed] :     Filed  April  5,  1950. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 
Know  All  Men  by  These  Presents : 

That  we,  Adolph  J.  Schnee,  as  Principal  and 
Hartford  Accident  and  Indemnity  Company,  a  cor- 
poration organized  and  existmg  under  the  laws  of 
the  State  of  Comiecticut,  and  authorized  to  transact 
surety  business  in  the  State  of  Arizona,  as  Surety, 
do  hereby  acknowledge  ourselves,  jointly  and  sev- 
erally bound  to  Southern  Pacific  Company,  a  cor- 
poration, defendant,  in  the  above-entitled  case,  for 
the  Sum  of  Two  Hundred  Fifty  and  No/100  Dol- 
lars ($250.00)  for  the  papnent  of  all  costs  of  appeal 
if  the  appeal  taken  in  the  above-entitled  case  is 
dismissed  or  the  judgment  affirmed,  or  of  such  costs 
as  the  appellate  court  may  award  if  the  judgment 
is  modified. 

Sealed  with  our  seals,  and  dated  this  5th  day  of 
April,  A.D.  1950. 

Conditioned,  however,  that  the  said  plaintiff  in 
the  above-entitled  case  will  pay  all  costs  on  appeal 
from  the  judgment  entered  in  said  case  on  the  7tli 
day  of  March,  1950,  if  the  appeal  is  dismissed  or 
the  judgment  affirmed,  or  of  such  costs  as  the  appel- 
late court  may  award  if  the  judgment  is  modified, 
and  judgment  for  said  costs  may  be  entered  against 
us,  and  each  of  us,  in.  the  final  judgment  of  this 
cause. 

In  Testimony  Whereof,  the  said  Principal  has 
subscribed  his  name  and  affixed  his  seal,  and  the 
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said  Surety  has  caused  its  name  and  seal  to  be 
hereunto  aflSxed  by  its  duly  authorized  agent  at 
Tucson,  Arizona,  on  the  day  and  year  first  herein- 
above written. 

/s/  ADOLPH  J.  SCHNEE, 

By  /s/  EDWARD   W.   SCRUGGS, 

As  His  Attorney, 

HARTFORD  ACCIDENT  AND 
INDEMNITY  COMPANY, 

Surety, 

By  /s/  [Indistinguishable.] 
[Endorsed] :    Filed  April  5,  1950. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

RULE  75 

Plaintiff  and  appellant  Adolph  J.  Schnee  hereby 
designates  for  inclusion  the  complete  record  and 
all  the  proceedings  and  evidence  in  the  action. 

Dated,  San  Francisco,  April  3rd,  1950. 

/s/  LESLIE  C.  GILLEN, 

Attorney  for  Said  Plaintiff 
and  Appellant. 

SCRUGGS  &  BUTTERFIELD, 

By  /s/  EDWARD  W.  SCRUGGS, 

Attorneys  for  Appellant, 
Adolph  J,  Schnee. 

Copies  received. 

[Endorsed]  :     Filed  April  5,  1950. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civ.  486-Tucson 

ADOLPH  J.  SCHNEE, 

Plaintiff, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

TRANSCRIPT  OF  TESTIMONY  AND 
PROCEEDINGS 

Taken  before  the  Honorable  Claude  McColloch, 
Judge,  and  Jury,  on  Tuesday,  February  28,  1950, 
at  10:00  o'clock  a.m.,  at  Tucson,  Arizona. 

Appearances : 

LESLIE  C.  GILLEN  and 

EDWARD  W.  SCRUGGS, 

For  the  Plaintiff. 

KNAPP,  BOYLE,  BILBY  &  THOMPSON, 
By  B.  G.  THOMPSON  and 
ARTHUR  HENDERSON, 

For  the  Defendant. 
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The  Court:  Are  we  ready  to  proceed  with  Civil 
Number  486? 

Mr.  Scruggs:     We  are  ready,  your  Honor. 

Mr.  Thompson:     Ready. 

The  Court:     Call  the  Jury. 

The  Clerk:  There  are  forty-seven  names  in  the 
box;  we  draw  the  names  of  eighteen. 

The  Court:     All  right. 

(Jury  panel  called  and  sworn.) 

(Jury  panel  examined  by  Court  and  counsel 
and  Jury  impaneled  and  sworn.) 

The  Court:  The  other  jurors  are  now  excused 
until  next  Monday  morning  at  10:00  o'clock  in  this 
Courtroom. 

Gentlemen  of  the  Jury,  that  is  all  we  can  do  to- 
day. Don't  discuss  this  case  or  permit  it  to  be  dis- 
cussed with  you  until  it  is  submitted  to  you;  in  the 
meantime  you  are  excused  until  9 :30  in  the  morning. 

(Whereupon  a  recess  was  taken  at  3:00 
o'clock  p.m.  until  9:30  o'clock  a.m.,  Wednesday, 
March  1st.) 

The  Court:  Mr.  Gillen,  you  may  make  your 
opening  statement. 

Thereupon,  after  counsel  for  the  respective  par- 
ties made  their  opening  statements  to  the  Jury  the 
following  proceedings  were  had: 

The  Court:     Call  the  witnesses. 

Mr.  Gillen:  Your  Honor,  the  plaintiff  will  ask 
at  this  time  that  all  witnesses  be  excluded  from  the 
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Courtroom.  That,  of  course,  does  not  include  the 
plaintiff. 

The  Court :  Is  that  the  usual  practice  on  the  re- 
quest of  either  side?  [2*] 

Mr.  Thompson :     It  is,  your  Honor. 

The  Court :     Very  well. 

Mr.  Thompson :  The  usual  practice  is  to  call  the 
witnesses  and  have  them  sworn  so  that  the  Court 
can  admonish  them  not  to  violate  the  order. 

The  Court :     Whatever  way  you  usually  do  it. 

Mr.  Thompson:  The  practice  is  for  the  plaintiff 
to  call  his  witnesses  first. 

(Witnesses  called  and  sworn.) 

The  Court:  Mrs.  Schnee,  and  gentlemen,  you 
understand  you  are  not  to  come  in  the  Courtroom, 
except  when  the  Bailiff  comes  out  and  calls  you  in 
to  testify.    Be  sure  to  observe  that. 

Mr.  Gillen:  I  anticipate  other  witnesses;  at  any 
other  session  we  may  take  the  precaution  of  check- 
ing, your  Honor.  May  I  ask  at  this  time  whether 
or  not  counsel  for  the  defendant  will  be  willing  to 
stipulate  as  a  proven  fact  that  on  August  29,  1946, 
at  the  time  this  accident  occurred  that  Mr.  Schnee, 
the  plaintiff  in  the  action,  was  an  employee  of  the 
Southern  Pacific  Company  engaged  in  interstate 
commerce  and  acting  within  the  scope  of  his  employ- 
ment as  a  signal  maintenance  man. 

Mr.  Henderson:    Yes,  we  will  so  stipulate. 

Mr.  Gillen:     That  will  be  a  conceded  fact.  Your 

Honor.  [3] 

*Page    numbering    appearing    at    top    of    page    of    original 
Reporter's  Transcript, 
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The  plaintiff  will  take  the  witness  stand  in  his 
own  behalf, 

ADOLPH  J.  SCHNEE 

the  plaintiff  herein,  called  as  a  witness,  being  first 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Gillen: 

Q.  Mr.  Schnee,  I  want  you  to  speak  clear  so 
that  everj'one  in  here  can  hear  you,  the  Court,  Jury, 
and  Reporter  and  counsel.  Will  you  state  your  full 
name,  please  *? 

A.     Adolph  John  Schnee. 

Q.     Where  do  you  reside,  Mr.  Schnee  1 

A.     At  the  present  time,  San  Francisco. 

Q.     What  is  your  age? 

A.     Twenty-eight. 

Q.     Are  you  a  married  man?  A.     Yes. 

Mr.  Thompson:  I  object  to  that  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:  Answer.  My  understanding  is  he 
answered  yes. 

Q.     On  August  29,  1946,  what  was  your  age? 

A.     Twenty-five.. 

Q.     What  is  your  birthday? 

A.     September  20,  1921. 

Q.  Directing  your  attention  to  the  29th  of  Au- 
gust, 1946,  [4]  it  has  been  stipulated  you  were  en- 
gaged as  a  Signal  Maintenance  Man,  is  that  correct  ? 

A.    Yes. 
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Q.  For  the  Southern  Pacific  Railroad  Company, 
the  defendant?  A.    Yes. 

Q.  Now,  Mr.  Schnee,  where  was  your  headquar- 
ters in  that  capacity? 

A.  The  divisional  headquarters  was  at  Tucson, 
Arizona. 

Q.  And  out  of  what  yard  or  place  did  you  work  ? 
What  was  your  home  base,  if  we  may  call  it  such? 

A.     Willcox,  Arizona. 

Q.  And  that  is  the  city  that  is  some  eighty-five 
miles  distant  from  Tucson,  is  that  correct? 

A.     Yes,  sir. 

The  Court:     Which  way? 

Mr.  Gillen :     I  think  it  is  due  south,  is  it  not  ? 

The  Witness:  I  think  it  is  in  an  easterly  direc- 
tion. 

Q.  An  easterly  direction  from  Tucson.  Would 
that  be  railroad  west  from  Tucson  ? 

A.     No,  I  think  it  is  railroad  east  from  Tucson. 

Q.  Are  you  familiar  with  motorcars,  so  called, 
used  in  railroad  work?  A.    Yes,  sir. 

Q.  Will  you  describe,  as  best  you  can,  from  your 
recollection  what  a  railroad  motorcar  looks  like? 

A.  To  begin  with,  it  has  got  four  wheels  for 
traction  on  the  rails. 

Q.  Are  they  flanged  wheels,  they  fit  like  a  rail- 
road wheel? 

A.  The  flange  on  it  is  a  lot  less  in  size  than  on 
a  normal  railroad  car. 

Q.     I  say  it  is  a  flanged  wheel? 

A.     It  is  a  flange,  slightly  flanged. 
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Q.     All  right. 

A.  And  on  the  axles  upon  which  the  wheels  turn 
it  mounted  a  frame. 

Q.     Mounted  the  frame. 

A.  The  frame  of  the  vehicle.  I  do  not  recol- 
lect whether  the  frame  is  iron  or  steel  or  wood,  it 
has  been  a  long  time.  And  in  the  frame  is  mounted 
a  small  horsepower  engine.  I  would  think  it  is 
around  a  horsepower,  around  that,  perhaps  less; 
and  around  it  is  built  a  sort  of  hood  to  cover  fhe 
moving  parts  from  the  top,  but  the  bottom  is  com- 
pletely open. 

Q.     Underneath  the  car? 

A.  Underneath  all  the  moving  parts  are  open 
in  order  to  turn  the  car  over  to  look  at  it,  to  in- 
spect it,  and  alongside  of  this  hood  are  sunken 
platforms,  that  is,  they  are  constructed,  I  believe, 
to  serve  as  a  tool  well. 

Q.     Tool  well'? 

A.     I  term  it  that.    I  forget  the  correct  term. 

Q.  Pardon  me,  are  those  two  tool  wells  on  either 
side  of  the  [6]  superstructure? 

A.  On  either  side  of  the  structure.  In  addition, 
I  believe  at  the  end  of  this  platform  or  sunken  well 
is  a  vertical  projection  something  like  a  board; 
whether  it  is  a  board  or  a  steel  plate 

Q.     A  partition'? 

A.  A  partition,  yes.  And  in  addition,  directly 
above  the  wheel  are  small  incidental  fenders.  Now 
the  various  gadgets  to  operate  this  car,  to  start  it 
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with  or  to  stop  it,  are  to  be  gained  access  to  from  the 
seat  of  the  operator  and  they  are  located  in  the 
middle  of  this  hood  or  structure.  In  addition,  there 
is  mounted  on  the  front  frame — it  is  a  frame,  I 
believe,  that  is  in  the  front  as  well  as  in  the  back — 
that  is  constructed  from  one  side,  that  is,  from  one 
end  of  one  platform  over  the  hood  or  structure  or 
above  it  to  the  other  side.  I  don't  think  it  is  in  a 
circular  fashion,  it  may  be  square,  and  on  the  front 
end  of  the  car,  the  radiator  end,  there  is  an  enclo- 
sure, I  forget  whether  it  is  canvas  or  wood,  stretched 
on  this  frame  or  mounted  on  this  frame  and  on  the 
frame  is  a  light  directly  in  the  center  somewhere 
thereabouts  to  assist  you  on  jobs  you  go  to  at  night; 
in  addition  there  is  a  small  rear  light. 

Q.    Also  mounted  on  the  frame? 

A.     Also  mounted  on  the  frame. 

Q.    I  see.  [7] 

A.  But  to  the  rear,  to  my  recollection,  there  is  no 
enclosure  other  than  the  plates  or  wood  partitions  I 
spoke  of  and  there  is  various  standard  equipment 
supplied  with  each  car  to  be  used  in  case  of  emer- 
gency. I  believe  there  are  flares  contained  in  these 
boxes  attached  to  these  frames,  back  and  front,  and 
a  flag,  I  believe, 

Q.  Now,  the  car  can  be  operated  in  either  direc- 
tion? 

A.  The  car  can  be  operated,  in  fact,  it  is  so  con- 
structed to  make  the  operation  not  only  possible 
but  I  believe  I  have  seen  it  used  that  way  many, 
many  times  before  I  was  elected  to  this  job. 
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Q.  Now,  you  liave  in  mind,  do  you,  tho  date  of 
August  29,  1946,  as  the  date  of  the  accident  1 

A.    I  do. 

Q.  Did  you  work  as  a  Signal  Maintenance  Man 
on  that  day"?  A.     I  did. 

Q.  What  time  did  your  call  of  duty  commence  on 
that  day,  if  you  remember? 

A.     I  think  it  was  8  o'clock. 

Q.     Eight  o'clock  in  the  forenoon,  morning? 

A.     Eight  o'clock,  yes. 

Q.  When  was  your  scheduled  lunch  hour  on  that 
day,  if  you  can  recall  1 

A.     From  12  to  1  o'clock. 

Q.  From  12  to  1  o'clock;  did  you  busy  yourself 
about  your  [8]  employment  as  a  Signal  Maintenance 
Man  that  morning?  A,     I  did,  sir. 

Q.     All  right.    Now,  did  you  go  to  lunch  that  day  ? 

A.     I  did. 

Q.  You  returned  from  lunch,  I  take  it,  in  the 
neighborhood  of  1  o'clock? 

A.     At  1  o'clock,  before  working  hours  started. 

Q.  Now,  directing  your  attention  to  the  time 
when  you  returned  from  lunch,  approximately  one 
o'clock  or  a  few  minutes  before  on  August  29,  1946, 
can  you  tell  us  what,  if  anything,  you  did  with  re- 
lation to  picking  up  and  continuing  your  employ- 
ment, your  work  that  day? 

A.  Immediately  after  finishing  my  lunch  and 
starting  out  at  1  o'clock  I  proceeded  to  my  motor 
car,  the  motorcar  assigned  to  me  which  I  had  secured 
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or  parked  directly  in  front  or  back,  I  don't  know 

which  is  front,  of  a  box  car  the  company  provides 

for  a  maintainor  to  live  in  or  use  as  living  quarters, 

whereupon  I  walked  about  the  car  to  see  that  I  had 

all  my  tools  in  it  to  see  that  the  sweeps — I  put  them 

down. 

Q.     Will  you  explain  what  the  sweeps  are? 

A.  The  sweeps  are  attached  to  the  radiator  end 
of  this  motorcar. 

Q.  What  do  they  consist  of  and  what  are  their 
functions  *? 

A.  It  is  merely  a  rod  extended  across  in  a  hori- 
zontal position  and  at  the  end  of  this  rod  there  is 
mounted  a  rubber  [9]  hose  that  is  on  each  end ;  the 
rubber  hoses  are  pieces  around  four  to  six  inches 
long  and  perhaps  an  inch  and  a  half  in  diameter. 
These  rubber  hoses  are  mounted  on  this  rod  perma- 
nently. In  other  words,  as  you  turn  the  rod  the 
bushing  is  mounted  on  the  frame,  as  you  turn  it,  this 
rod,  you  would  also  turn,  of  course,  the  rubber 
hoses,  they  would  move  in  a  circular  fashion  along 
with  the  rod. 

Q.  I  see.  Now,  coming  to  your  car  you  walked 
around  your  car  and  made  an  inspection  of  it,  is  that 
correct  f  A.     Yes,  sir. 

Q.     Then  what  did  you  do  1 

A.  Upon  seeing  that  everything  was  in  shape  and 
did  have  the  tools  in  place  in  the  tool  wells  that  I 
intended  on  using — I  believe  there  is  some  perma- 
nent equipment  on  there,  namely,  rags  and  such  in 
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it,  make  sure  they  were  closed  and  I  had  my  schedule 

and  so  on. 

Q.  What  was  your  schedule,  a  sheet  that  indi- 
cated to  von  what  jjarticular  signals  you  were  to 
visit  ^ 

A.  I  had  a  schedule  made  out  that  would  more  or 
less  give  me  something  to  go  by  to  do  various  jobs, 
yes.  I  put  these  sweeps  down,  because  normally 
when  you  park  this  car  you  leave  it  in  an  upright 
position  because  when  you  go  across  a  switch  or  frog 
from  one  track  to  another  at  times  they  move  out  of 
position. 

Q.     So  you  put  the  sweeps  down  ?  [10] 

A.     Yes,  sir. 

Q.     Then  what  did  you  do  ? 

A.  So  I  did  not  mount  the  motorcar,  I  pushed  it 
through  this  switch,  I  think  it  was  a  second  siding 
from  the  main  line,  very  small  track  in  length. 

Q.     All  right. 

A.  From  there  I  went  onto  the  siding  that  is  the 
second  siding,  the  one  immediately  parallel  to  the 
main  line. 

Q.    All  right. 

A.  And  from  there  I  proceeded  along  this  siding 
until  I  reached  the  end  of  it  and  again  pushed  the 
car  onto  the  main  line. 

Q.  All  right,  at  what  point  did  you  reach  the  end 
of  that  siding  immediately  parallel  to  the  main  line  ? 

A.  The  point  is  railroad  wTst  of  Stewart  Street, 
I  believe,  it  has  been  a  long  time. 
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Q.  Is  it  railroad  west  or  railroad  east  of  Stewart 
Street"? 

A.  This  point  of  the  block  signal  may  be  east  of 
Stewart  Street. 

Q.  In  all  events  you  reached  that  signal.  Now, 
is  there  a  crossover  switch  from  the  siding  to  the 
main  line  ? 

A.  At  each  of  these  crossovers  the  point  going 
from  the  siding  to  the  other  parallel  siding  of  the 
main  line  onto  the  main  line  is  a  hand  switch  with  a 
lock  attached  to  it. 

Q.  Did  you  push  your  car  onto  the  main  line 
track?  [11] 

A.     I  pushed  my  car  onto  the  main  line  track. 

Q.     What  did  you  do  then  ? 

A.  I  forgot  to  mention  while  going  along  this 
parallel  siding  I  had  started  the  motor  of  the  car. 

Q.  Then  what  did  you  do  then  when  you  got  to 
this  crossover  track  and  pushed  it  onto  the  main 
line'? 

A.  I  did,  of  course,  mount  the  car,  that  is,  take 
the  seat  that  is  provided  and  I  forget  now — I  don't 
think  you  have  to  push  it  once  the  motor  is  running. 
It  is  a  belt  drive  and  you  guide  it  as  you  pull  a  lever 
towards  the  operator. 

Q.  Did  you  start  up  the  operating  of  the  car  sit- 
ting in  a  position  ■? 

A.  I  started  the  operating  of  the  car  while  being 
on  it. 

Q.    Which  way  were  you  headed  at  that  time  ? 

A.     I  was  heading  railroad  east. 
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Q.  Which  way  was  your  car  heading  at  that  time, 
was  the  front  or  back  toward  railroad  east"? 

A.  The  front  end,  radiator  end  as  I  mentioned 
before  was  headed  railroad  east. 

Q.  In  other  words,  the  car  was  headed  in  the 
direction  in  which  you  were  going,  is  that  correct "? 

A.     Yes,  sir. 

Q.  Did  you  proceed  to  any  point  before  stop- 
ping f 

A.     Did  I  proceed  to  any  point  before  stopping? 

Q.  After  you  started  you  said  you  got  on  the 
main  line,  [12]  started  to  operate  your  car,  put  it  in 
gear,  if  that  is  what  you  call  it;  did  you  reach  any 
point  before  stopping  the  car? 

A.  Of  course  I  went  out  to  this  signal  in  ques- 
tion. 

Q.  All  right.  Can  you  identify  the  signal  in  any 
way  for  us?  A.     I  cannot  recall  the  number. 

Q.  Can  you  give  us  the  approximate  distance  of 
the  signal  from  the  Willcox  yard  from  which  you 
started? 

A.  I  believe  the  distance  was  somewhere  between 
one  and  two  miles  railroad  east. 

Q.     One  and  two  miles  railroad  east  of  Willcox? 

A.    Willcox. 

Q.  All  right.  At  that  signal  what,  if  anything, 
did  you  do  ? 

A.  When  I  arrived  at  the  signal  of  course  the 
first  thing  I  did  was  stop  the  motor  of  the  motorcar, 
put  on  the  brakes  and  dismount  the  car.     I  dis- 
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mounted  from  the  car  and  went  to  the  signal  imme- 
diately adjacent  to  the  tracks — and  I  don't  believe 
I  had  to  unlock  this  box. 

Q.     The  box  on  the  signal  pole'? 

A.  Yes,  because  I  had  been  at  this  or  looking  at 
it  or  stopping  by  this  box,  I  think,  during  the 
course  of  that  morning  and  I  had  known — no,  I 
didn't  either,  I  unlocked  this  box. 

Q.     All  right.    You  unlocked  the  signal  box. 

A.     I  unlocked  the  signal  box. 

Q.     All  right,  then  what?  [13] 

A.  I  went  to  assure  myself  of  the  lightning  ar- 
resters being  in  the  hole.  I  might  have  to  explain 
this. 

Q.     Explain  what  lightning  arresters  are. 

A.  Lightning  arresters  are  a  small  disc  from  one 
side,  from  the  flat  side  looking  at  it,  with  a  hole  in 
it  and  it  is  about,  oh,  I  don't  know,  a  quarter  of  an 
inch  or  half  an  inch  thick  and  it  is  constructed  of 
carbon  and  you  use  it,  I  believe,  to  protect  your 
relays  in  different  electrical  mechanisms  that  make 
up  the  signal,  railroad  signal,  as  you  commonly  see 
it  along  the  line.  And  the  reason  I  did  that  was  be- 
cause at  that  time  there  had  been  storms  out  there, 
lightning,  rain  and  so  forth  and  it  is  a  precaution  I 
took  to  keep  from  having  operational  trouble  of  the 
whole  mechanism. 

Q.  By  the  way,  what  was  the  condition  of  the 
weather  that  afternoon  as  you  started  out  on  your 
first  trip  to  this  signal  f 
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A.     I  think  it  was  drizzling. 

Q.     Drizzling?  A.     Yes,  sir. 

Q.     That  is  your  best  recollection? 

A.    That  is  my  best  recollection. 

Q.    Was  the  ground  damp  ? 

A.  Well,  I  couldn't  say  that  because  I  was 
mainly  traveling  on  a  railroad  bed  and  it  is  hard  to 
determine  looking  at  the  countryside  whether  it  was 
wet  or  not,  but  it  was  drizzling  when  I  started  out, 
I  remember  that.  [14] 

Q.  When  you  inspected  the  lightning  arresters 
on  that  signal,  what,  if  anything,  did  you  observe 
or  do  about  it? 

A.  Of  course  the  first  thing  I  wanted  to  do  was 
get  this  material  I  needed,  that  is  the  lightning  ar- 
resters, from  the  motorcar  and  at  the  same  time 
move  it  off  the  tracks. 

Q.  Did  you  discover  anything  wrong  with  the 
arresters  on  that  signal? 

A.     Oh,  yes,  I  forgot  to  mention. 

Q.     What  did  you  discover  ? 

A.  I  believe  there  w^as  one,  two  or  three,  I  forget 
the  number,  of  defective  arresters  which  I  wanted 
to  replace  immediately  when  I  saw  they  were  defec- 
tive, cracked. 

Q.  By  the  way,  do  you  use  any  particular  kind 
of  tool  to  install  or  replace  such  an  article  ? 

A.  Yes,  you  have  got  to  have  a  special  cylindrical 
tool  with  a  hexagon  on  the  inside  of  it  or  each  end, 
one  of  which  fits,  I  don't  know  what,  a  three-eighths 
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or  standard  anyway,  and  the  other  fits  a  smaller 
nut.  The  reason  you  have  to  have  a  cylindrical  tool, 
these  lightning  arresters  are  mounted  in  banks  and 
each  specific  support,  of  course,  is  locked  next  to  the 
next  one  and  to  get  in  there  you  have  to  have  that 
cylindrical  tool. 

Q.  Upon  discovering  three  defective  arresters, 
these  insulator  plates  you  talked  about  or  gaskets, 
cylinders,  you  set  about  to  replace  them "?  [15] 

A.  I  set  about  to  replace  them,  in  fact,  I  went  so 
far  as  to  loosen  the  lock  nut.  See,  there  is  two  nuts 
holding  the  ware  in  place  where  they  come  into  the 
support  onto  this  bank  and  there  is  one  nut,  I  be- 
lieve, on  the  very  base  of  this  stud,  or  screw,  sticking 
out  of  the  mounting  and  the  wires  have  a  lead 
soldered  to  them  and  slipped  onto  this  stud  and,  of 
course,  would  be  away  from  the  base  of  the  bank. 
On  top  of  this  lead  is  a  nut  with  which  you  tighten 
the  wire  to  the  base  nut,  clamp  it  together  and  on 
top  of  this  second  nut  is  a  third  one,  I  believe  I 
mentioned  about  this  lower  one.  This  top  one  served 
to  lock  it. 

Q.     You  loosened  that  *? 

A.     I  loosened  that,  I  am  sure. 

Q.    What  did  you  next  do  •? 

A.  I  had  in  mind  getting  to  the  car,  getting  the 
material  and  taking  the  car  oH  the  tracks  and  get- 
ting to  the  job. 

Q.     Did  you  go  to  your  car  ■? 

A.     I  did  go  to  my  car. 
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Q.  Did  you  make  any  inspection  to  determine 
whether  or  not  you  had  the  material  you  needed? 

A.  I  looked  for  the  material,  I  thought  that  I 
had  it  in  place  where  I  usually  carry  it  and  some 
nuts  to  fit  this  various  equipment,  because  some- 
times you  drop  them  between  the  battery  or  inside 
where  you  are  working  in  the  box  of  the  sig- 
nal  [16] 

Q.  Let  me  interrupt  you.  Without  going  into 
the  mechanical  aspects  of  it  you  made  a  search  to 
replace  the  defective  ones  ? 

A.  Yes,  I  think  I  had  some  kind  of  container  in 
my  tool  box  where  I  had  a  lot  of  this  little  stuff  in 
there  in  case  I  dropped  one  in  the  grass. 

Q.     All  right.    Did  you  look  all  over  your  car? 

A.  I  looked  in  there;  I  couldn't  find  one.  I 
thought  I  had  it  in  there;  when  I  didn't  find  one  in 
this  container  or  in  the  tool  box  I  wanted  to  look 
around,  that  is,  I  inspected  the  tool  wells  on  each 
side  of  the  car  and  I  even  went  so  far  as  to  look  in 
some  of  the  containers  they  have  to  keep  the  rags  in, 
I  think  there  is  a  box  in  the  back. 

Q.     Were  you  able  to  find  what  you  were  seeking  ? 

A.     No,  sir,  I  couldn't  find  it. 

Q.  Had  you  taken  your  car  o:ff  the  track  up  to 
this  lime  ? 

A.  No,  I  had  the  car  on  the  track  right  near  the 
signal.  I  may  say  at  this  time  I  was  also  keeping  a 
good  lookout,  a  good  lookout  for  any  movements,  you 
see,  of  the  trains,  because  that  is  important. 


64  Adolph  J.  Schnee  vs. 

(Testimony  of  Adolph  J.  Schnee.) 

Q.  That  is,  the  appearance  or  approach  of  a 
train?  A.     That  is  right. 

Q.  When  you  found  you  didn't  have  these  parts 
you  needed  what,  if  anything,  did  you  do  then  ? 

A.  Then  I  got  on  the  car.  First  of  all  I  released 
the  brake  because  you  can't  budge  the  car  until  you 
release  the  [17]  brake  and  I  mounted — no,  you  don't 
momit  the  car,  you  have  to  push  it.  You  start  it  by 
running  alongside  the  car — no,  by  running  directly 
aft  between  the  rails  to  push  it  in  that  manner,  since 
it  is  unsafe  to  do  that. 

Q.     Did  you  do  that "?  A.     Yes,  sir. 

Q.     That  was  to  get  it  started"?  A.     Yes,  sir. 

Q.  Which  way  did  you  push  your  car,  toward 
Willcox  again? 

A.     Towards  Willcox,  yes,  sir. 

Q.     That  would  have  been  railroad  west  f 

A.     Railroad  west. 

Q.  Which  way  was  your  car  facing  when  you 
started  to  push  it  toward  railroad  west,  toward 
Willcox  to  get  the  parts'? 

A.  The  car  would  be  facing  towards  Bowie,  that 
would  be  railroad  east,  yes,  railroad  east. 

Q.  In  other  words,  you  were  backing  up  to 
Willcox,  is  that  correct  ?  A.    Yes,  sir. 

Q.  Did  you  board  the  car  and  drive  back  to  Will- 
cox? 

A.  After  I  had  the  motor  running  you  stop  the 
car  after  the  motor  is  running  and  mount  it. 

Q.  You  mounted  it  and  backed  up  to  Willcox, 
drove  it  in  reverse  into  Willcox,  is  that  correct  ? 


Southern  Pacific  Company,  etc.  65 

(Testimony  of  Adolph  J.  Schnee.) 

A.     Yes,  you  call  it  reverse,  I  suppose.  [18] 

Q.  So  tliat  the  front  of  your  ear  was  still  facing- 
railroad  east,  the  back  was  facing  railroad  west 
and  you  wevo  traveling  at  this  time  railroad  west,  is 
that  correct?  A.     Yes,  sir,  toward  Willcox. 

Q.  When  you  got  back  to  Willcox  did  you  retain 
your  positio7i  on  the  main  line  rail  with  the  car  or 
X)ut  it  on  any  other  rail? 

A.  I  didn't  maintain  my  position,  as  you  put  it, 
on  the  main  line,  because  the  tool  shed  is  adjacent  to 
a  siding,  one  that  there  isn't  any  traffic  on,  and  the 
way  I  did  this  was  to  take  advantage  of  a  cross- 
over, that  is  a  rail  that  takes  off  from  the  main 
line  onto  the  siding  and  I  stopped  there.  Of  course, 
first  you  have  to  get  off  and  I  left  the  motor  run- 
ning and  I  pushed  it  through  this  switch — there  is 
a  switch  too — yes,  I  pushed  it  through  the  switch 
onto  this  siding,  then  I  mounted  the  car  again — but 
before  I  did  I  noticed — of  course,  I  made  it  a  habit 
to  notice  that  the  spark 

Q.  Leaving  the  mechanical  details  out,  did  you 
finally  get  it  to  the  tool  shed  1 

A.  Yes,  sir,  I  went  from  there  directly  on  this 
same  siding  that  goes  right  along  the  front  of  the 
station,  the  Willcox  station  and  right  past  the  sta- 
tion going  towards  Tucson  is  the  tool  shed  or  work 
I  shed  where  I  keep  the  equipment. 

Q.  Did  you  park  anywhere  in  the  close  proximity 
I  to  that  [19]  tool  shed? 

A,     Directly  in  front  of  it. 
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Q.     That  was  on  the  sidhig?  A.     Yes,  sir. 

Q.  Was  that  the  siding  immediately  parallel  to 
the  main  line  1  A.    Yes,  sir. 

Q.     Did  you  go  into  the  tool  shed  ? 

A.     I  did  go  in  the  tool  shed,  yes,  sir. 

Q.     Did  you  find  any  articles  there  you  needed? 

A.  Well,  the  reason  I  did  go  on  the  siding 
first 

Q.  Just  a  moment,  answer  my  question.  Did 
you  find  any  articles  you  needed  in  the  tool  shed  ? 

A,     Yes,  sir,  after  I  made  a  search. 

The  Court :    We  will  recess  until  1 :30. 

(Whereupon   a   recess   was   taken   at   12:00 
o'clock  until  1:30  o'clock  p.m.) 

The  Court:  Do  you  have  the  marshal  and  others 
from  Douglas  available? 

Mr.  Gillen :  Yes,  sir,  and  I  have  some  depositions, 
so  we  won't  lose  any  time. 

The  Court:  The  way  I  feel  now  I  think  we 
should  try  the  cause  of  liability  first  and  after  that 
aspect  you  can  put  your  other  witnesses  on. 

Mr.  Gillen:  Interrupt  the  witness'  testimony  as 
to  [20]  any  injuries'? 

The  Court :    That  is  right. 

Mr.  Gillen :  Then  I  might  have  to  have  a  moment 
to  phone,  because  I  was  planning  those  witnesses  at 
a  reasonable  hour. 

The  Court :  That  is  what  I  was  planning  on,  have 
your  colleague  call  them  so  we  can  get  along.     Of 
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course,  your  people  for  the  defense  will  be  here  all 

the  time  ? 

Mr.  Henderson:    Yes,  sir. 

Mr.  Thompson:  I  don't  have  them  in  the  cor- 
ridor, Your  Honor,  but  I  can  have  them  here  in  five 
minutes. 

(Last  question  read.) 

Q.  (By  Mr.  Gillen) :  Did  you  take  the  supplies 
you  needed  and  start  out  again  ?  A.     Yes. 

Q.  Railroad  east  back  toward  the  signal  you 
were  going  to  work  on  ?  A.     Railroad  east,  yes. 

Mr.  Thompson:  Your  Honor,  I  don't  want  to 
interrupt  counsel,  but  I  wish  he  would  refrain  from 
leading. 

The  Court:  He  is  going  all  right.  I  give  plain- 
tiffs lots  of  leeway. 

Mr.  Gillen :    I  wish  to  avoid  detail. 

The  Court :    Put  it  another  way. 

Q.  (By  Mr.  Gillen) :  Which  way  was  your  car 
headed  when  you  [21]  started  back  to  the  signal 
from  Willcox  ? 

A.  The  radiator  would  be  the  front,  headed  rail- 
road east. 

Q.    The  front  w^ould  be  headed  railroad  east "? 

A.    Yes,  sir. 

Q.  Do  you  have  any  recollection  now  by  which 
you  could  form  an  estimate  as  to  what  speed  you 
were  traveling  just  prior  to  the  time  the  accident 
occurred  ? 
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A.  Oh,  I  would  say  around  seventeen  miles  an 
hour  as  best  I  can  judge. 

Q.     About  seventeen  miles  an  hour? 

A.     That  is  right. 

Q.  Now,  w^hat  were  you  doing  as  you  were  trav- 
eling along  railroad  east  with  your  car  headed  that 
w^ay,  about  seventeen  miles  an  hour,  approaching 
that  signal,  with  relation  to  making  any  observa- 
tions, anything  of  that  sort? 

A.  Well,  of  course — you  mean  from  the  time  I 
got  on  the  car? 

Q.  No.  We  have  got  you  now  on  the  road  away 
from  Willcox  traveling  about  seventeen  miles  an 
hour,  your  car  traveling  in  a  railroad  easterly  di- 
rection and  you  are  approaching  or  going  toward  the 
signal  you  are  going  to  work  on.     A.     I  see. 

Q.  What  were  you  doing  as  you  drove,  tell  us 
where  you  were  sitting,  what  you  were  doing 

A.  I  was  sitting  on  the  seat  provided  for  the 
maintainer,  [22]  which  is  on  the  left-hand  side  in 
this  case  facing  east  or  facing  with  the  front  end 
of  the  car,  east. 

Q.     All  right. 

A.     And  I  was  watching  the  railroad  signals. 

Q.     Why  were  you  watching  the  railroad  signals  ? 

A.  It  is  an  indication  if  there  are  any  trains 
approaching. 

Q.     What  else  were  you  doing  ? 

A.  In  addition  to  that  I  w^as  watching  the  hori- 
zon for  smoke,  which  is  also  an  indication  for  trains 
approaching. 
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Q.     Were  you  watcliing  anything  else*? 

A.  Well,  of  course  I  was  watching  making  sure 
that  the  track  was  clear. 

Q.  All  right.  Now,  as  you  were  proceeding  along 
in  the  manner  you  have  described  at  the  speed  you 
have  described,  did  anything  of  an  unusual  nature 
come  to  your  attention  by  way  of  sensation,  noise, 
movement  or  anything  else  ?    Answer  that  yes  or  no. 

A.     Yes. 

Q.  Will  you  just  describe  for  the  Court  and  Jury 
what  it  was  that  occurred  that  came  to  your  senses 
of  feel  or  sight  or  hearing  or  whatever  it  was  ? 

A,  Well,  the  sensation  I  had,  the  last  sensation 
I  had  before  I  don't  remember  anything  was  a  jolt, 
a  jar,  an  abnormal  movement  of  the  car. 

Q.  When  you  say  an  abnormal  movement  of  the 
car,  can  you  [23]  describe  it "? 

A.  It  felt  as  though  it  was  leaving  the  track  or 
not  running  on  the  track  just  for  an  instant. 

Q.     I  see.    What  else  ? 

A.  It  was  merely  this  one  instant  I  was  con- 
scious of. 

Q.  When  you  say  it  was  leaving  the  track,  did 
your  sensation  indicate  to  you  that  the  movement  of 
the  car  was  to  one  side  or  to  the  other,  backward, 
forward  or  up  ? 

A,  It  was  up  more  than  sideways,  instead  of  side- 
ways movement.  You  generally  always  have  sort  of 
a  fishtail's  movement. 

Q.  Let  me  understand,  you  always  have  sort  of 
sideways  movement,  sort  of  fishtail 's.  Do  you  mean 
there  is  a  sort  of  sway  *? 
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A.  There  is  plenty  of  clearance  provided,  be- 
cause the  weight  of  the  car  wouldn't  be  enough  to 
keep  it  on  the  track  even  with  all  the  traction  it 
would  scrape  the  car,  the  wheels  from  either  side. 

Q.  So  there  is  some  side  to  side  play  in  the  car 
as  it  goes  along  normally;  you  say  this  was  a  dif- 
ferent sensation,  more  upward  than  anything  else? 

A.    Up. 

Q.  Can  you  describe  that  any  better  for  the 
Court  and  Jury? 

A.  I  think  it  something  like  coming  up  the  other 
side  of  a  dip  in  an  automobile,  you  feel  like  you  are 
going  to  stay  [24]  up  there. 

Q.    You  lifted?  A.     That  is  right. 

Q.  Did  you  lift,  the  car  lift  altogether,  what  was 
your  sensation? 

A.  Naturally  I  was  sitting  right  on  the  car.  It 
sort  of  came  from  the  bottom,  that  is,  pressure,  a 
sudden  jolt  caught  me  from  the  bottom  like  some- 
body pomiding  on  this  chair  and  lifting  it  up. 

Q.     The  car  lifted?  A.     It  felt  like  that. 

Q.     What  happened  to  you,  if  you  know? 

A.     To  me? 

Q.  Yes.  What  was  the  next  sensation  you  felt 
or  what  other  sensation  did  you  experience,  if  any? 

A.  The  sensation  I  experienced  of  arousing  from 
a  sleep. 

Q.  Now,  before  we  get  to  that,  when  you  felt  the 
car  jolt  and  lift  were  you  conscious  of  leaving  the 
car  or  were  you  conscious  of  falling  to  the  ground. 
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being-  thrown  to  the  ground,  being  thrown  in  the  air, 

anything  else? 

A.  No,  sir.  No,  sir,  I  felt  as  though  at  the  time 
that  the  instant  I  was  sitting  on  the  car  there  as 
though  I  was  moving  sideways  or  one  way  or  the 
other.  I  felt  a  jolt  coming  from  the  bottom  up,  a 
lifting  sensation. 

Q.  Do  you  remember  any  more  until  you  recall 
a  sensation  [25]  as  though  you  w^ere  arousing  your- 
self from  sleep  1 

A.  That  is  right.  No,  I  don't  recall  anything  be- 
tween that  and  the  last  sensation  I  just  described, 
that  jolt. 

Q.  Were  you  blacked-out '?  Were  you  uncon- 
scious so  far  as  you  know  ? 

A.     I  must  have  iDeen. 

Q.  Do  you  know  how  long  you  were  unconscious 
before  you  felt  yourself  rousing  ? 

A,     I  myself  couldn't  say. 

Q.  You  say  the  next  sensation  after  the  bump 
and  lifting  sensation  you  describe  while  you  were 
sitting  on  the  car  traveling  along,  was  a  sensation 
such  as  one  feels  when  coming  out  of  a  sleep  f 

A.     That  is  right,  with  an  effort. 

Q.  Outside  of  coming  to  consciousness  did  you 
feel  any  other  sensation  in  the  way  of  discomfort, 
pain,  or  anything  else? 

A.  Sure.  I  tried  to  get  up  then,  I  had  the  pain 
in  my  ankle,  of  course. 

Q.     Which  ankle  is  that? 
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A.  This  right  ankle,  that  I  experienced  after  I 
tried  to  get  on  my  hand.  I  remember  lying  down, 
trying  to  get  on  my  hand  and  right  there  I  experi- 
enced pain. 

Q.     Where  ?  A.     Right  in  this  hand. 

Q.     You  were  indicating  the  left  hand? 

A.     Left  hand. 

Q.     All  right. 

A.  Then  I  tried  to  arouse  myself;  by  doing  that 
I  tried  to  get  on  my  left  knee ;  the  pain  there  was  so 
terrific  I  couldn't  get  on  the  left,  I  don't  think  I 
was  able  to  bend  it. 

Q.     Your  left  knee  gave  you  pain? 

A.     Yes,  sir. 

Q.     All  right. 

A.     Naturally  I  couldn't  get  up. 

Q.    What  other  sensation  did  you  experience  ? 

A.  I  felt  as  though  I  wanted  to  go  back  to  sleep. 
I  couldn't  hear  noises,  that  is,  I  felt  by  moving 
around  I  was  moving  in  a  vacuum.  I  couldn't  hear 
the  noise  I  was  making  from  disturbing  the  gravel, 
ground  or  bushes,  whatever  it  was;  that  seemed 
strange  to  me.  Also,  my  eyesight  failed  me  quite  a 
bit,  everything  looked  blurry  to  me. 

Q.  By  the  way,  let  me  interrupt  you.  Prior  to 
the  accident  on  August  29,  1946,  did  you  wear  eye- 
glasses? A.     No,  sir. 

Q.  Had  you  been  examined  by  the  railroad  ?  Had 
you  had  a  physical  examination  by  the  railroad? 

A.  Yes.  With  the  physical  examination  they 
give  you  an  eye  test. 
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Q.  Were  you  given  a  physical  examination  at 
the  time  you  [27]  were  employed  by  the  railroad "? 

A.     Yes. 

Q.  How  long  before  this  accident  was  that,  two 
weeks,  a  month,  two  months  ? 

A.     Two  months  and  some  odd  days. 

Q.  Two  months  and  some  odd  days  prior  to  the 
accident  ?  A.    Yes. 

Q.  Do  you  know  what  your  vision  was  the  last 
time  you  had  your  eyes  tested*? 

A.     I  believe  it  was  20/20. 

Q.     Do  you  know? 

A.  Yes.  Yes,  because  I  think  that  was  one  of 
the  requirements.  If  you  didn't  have  that  you  had 
to  have  glasses.  I  know  when  I  left  the  service  I 
had  20/20  because  they  give  you  a  thorough  exam- 
ination. 

Q.  You  say  your  eyesight  was  blurred;  did  you 
experience  any  other  sensation  *? 

A.  AVell,  my  head  felt  like  someone  pounding  it 
with  a  sledge  hammer. 

Q.    Was  it  painful? 

kA.     Not  a  sharp  pain,  felt  like  a  dead  weight  on  it. 
Q.     No  sharp  j^ain.    Was  it  a  dull  pain  ? 
A.     Dull  and  pressure  all  over. 
Q.     Did  you  note  anything  about  your  mouth  at 
that  time? 

A.     Felt  I  couldn't  move  my  body [28] 

Q.  Did  you  note  anything  about  your  teeth  at 
that  time  ?  A.     No,  sir. 

Q.  Did  you  subsequently  note  anything  about 
your  teeth?  A.     Yes,  sir. 
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Q.     What  did  you  note  about  your  teeth? 

A.  About  a  week  after  the  accident  I  found  out 
I  was  minus  four  teeth. 

Q.     Uppers,  lowers  or  where  ? 

A.     One  and  a  half  uppers  and  two  lowers. 

Q.  You  have  described  to  us  your  head  felt  as 
though  there  was  a  weight  on  it ;  and  if  I  am  not  mis- 
taken you  said  there  was  a  dull  pain  but  not  a  sharp 
pain  in  your  head,  is  that  right  ? 

A.  Yes.  I  think  it  was  a  general  pressure  pain ; 
not  in  any  particular  one  spot. 

Q.  As  to  your  neck  and  shoulders,  did  you  feel 
any  sensation  in  your  neck  and  shoulders  either  at 
that  time  or  within  the  next  little  while  1 

A.     Not  within  the  next  little  while. 

Q.  All  right.  With  relation  to  your  hands  did 
you  notice  any  discomfort  with  either  or  both  of 
your  hands  *?  A.     Yes,  as  I  mentioned. 

Q.  With  relation  to  your  abdomen  did  you  notice 
any  discomfort  about  your  abdomen? 

A.  Yes,  I  felt  as  though  someone  had  knocked 
me  a  good  [29]  wallop  in  the  stomach. 

Q.  Did  you  feel  any  sensation  about  your  lower 
extremities,  any  discomfort  1 

A.  At  that  time  the  only  thing,  I  felt  like  I  had 
been  beaten  up  all  over  and  these  sharp  pains  and 
the  feeling  of  extreme  pain  never  came  until  three 
weeks  after  and  has  lasted  ever  since  in  various  parts 
of  my  body. 

Q.     After  you  observed  or  noticed  these  sensations 
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you  have  described  here  did  you  make  any  observa- 
tions with  relation  to  your  immediate  surroundings  ? 

A.  Yes.  I  remember  coming  to,  trying  to  get  up 
and  when  I  couldn't  I  remember  crawling. 

Q.  How  did  you  crawl  *?  Can  you  describe  to  the 
Jury  how  you  crawled*? 

A.     Yes,  on  my  elbows. 

Q.  Can  you  tell  us  why  you  crawled  on  your  el- 
bows rather  than  any  other  manner? 

A.  That  is  the  only  means  of  locomotion,  so  to 
speak,  that  was  possible. 

Q.     Why? 

A.  It  was  instinctive  to  me,  because  anything  else 
I  touched,  my  left  hand,  foot  or  anything  wouldn't 
work  or  would  be  painful. 

Q.  Now,  w^hen  you  regained  consciousness  did 
you  make  any  observation  with  relation  to  what 
happened  or  where  the  motorcar  [40]  was? 

A.  I  don't  know  whether  I  had  remained  right 
on  it,  because  I  was  close.  It  seemed  to  me  I  was 
near  it  or  at  least  I  could  see  it  when  I  came  to. 
When  I  first  remember  coming  to  from  this  sleep  I 
mentioned,  seemed  like  a  sleep 

Q.    You  noticed  the  motorcar  ?  A.    Yes,  sir. 

Q.  Did  you  form  any  estimate  in  your  mind 
where  the  motorcar  was  with  relation  to  you  ? 

A.  In  relation  to  me  it  was  directly  in  front 
of  me. 

Q.  Do  you  remember  whether  you  remained  con- 
scious or  lapsed  into  unconsciousness  again  or  re- 
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gained  consciousness  again  any  number  of  times,  one 

or  more  times'? 

A.  I  can.  I  can  remember  many  times  of  the 
same  sensation,  coming  to  and  feeling  a  weight  and 
my  body  dragging  me  down  and  feeling  like  stay- 
ing there  and  to  heck  with  everything  else. 

Q.  Do  you  know  what  time  it  was,  whether  it  was 
on  your  regaining  of  consciousness  of  the  first  time 
or  some  subsequent  regaining  of  consciousness  what 
position  the  handcar  was  in  on  which  you  had  been 
riding  f 

A.  No.  After  I  first  came  to  and  seen  the  car, 
especially  in  my  mind  I  knew  first  when  I  came  to 
it  was  a  motorcar,  was  the  yellow  paint  hit  me  right 
in  the  eyes  and  that  was  a  good  perception  of  any- 
thing I  seen.  [31] 

Q.  Did  you  take  any  note  or  are  you  conscious  of 
any  recollection  as  to  whether  the  motorcar,  whether 
it  was  on  that  occasion  you  saw  it,  regaining  con- 
sciousness first  or  some  subsequent  time,  whether  it 
was  on  the  track  or  anyplace  else  ? 

A.     It  couldn't  have  been  on  the  track. 

Q.     Did  you  notice?  A.     I  didn't,  sir. 

Q.  You  say  you  started  to  crawl  on  your  elbows, 
use  your  elbows  to  propel  you  along  the  ground  ? 

A.     That  is  right. 

Q.  Did  you  notice  anything  with  relation  to  any 
blood  on  you  or  about  you  when  you  first  came  to"? 

A.  My  color  perception  was  pretty  poor;  my 
face  was  caked  up  with  something. 
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Q.  Did  you  notice  whether  it  was  a  light  or  dark 
substance  or  did  you  notice  anything  on  the  ground 
about  ? 

A.  The  only  thing  I  have  a  sensation  of  I  think 
it  was  muddy,  it  was  ground. 

Q.  Did  anything  else  come  to  your  attention 
that  caused  you  to  attempt  to  bring  yourself,  take 
yourself  in  that  direction? 

A.  I  tried  to  take  myself  in  the  direction  of  the 
motorcar.    I  remember  trying  to  get  to  it. 

Q.     Trying  to  get  to  the  motorcar*? 

A.     Yes.  [32] 

Q.     Did  you  ever  reach  the  motorcar  ■? 

A.     Not  to  my  recollection. 

Q.  Now,  do  you  remember  doing  anything  else 
with  relation  to  helping  yourself? 

A.     I  gave  myself  a  good  talking  to. 

Q.     Do  you  remember  anything  else  you  did? 

A.  I  remember  trying  to  keep  awake  in  every 
w^ay  possible. 

Q.     Trying  to  keep  awake?  A.     Yes,  sir. 

Q.  Did  any  sound  or  sensation  come  to  your  at- 
tention that  had  any  significance  for  you  ? 

A.  There  is  the  sound  of  exhaust  from  automo- 
biles; there  is  what  sounded  like  a  train. 

Q.    Sounding  like  what  ? 

A.     Sounding  like  a  train. 

Q.  Wliat  did  you  do  then  with  relation  to  assist- 
ing yourself  any  further,  when  you  gave  yourself  a 
good  talking  too,  tried  to  discipline  yourself  to  keep 
awake,  what  else  did  you  do? 
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A.  I  remember  trying  to  crawl  to  the  highway, 
because  I  had  observed  it  to  be  parallel  to  the  tracks 
prior  to  the  accident. 

Q.    You  wanted  to  get  to  the  highway  ? 

A.     That  is  right. 

Q.    "Why  did  you  want  to  get  to  the  highway  f 

A.  I  felt  someone  would  be  kind  enough  to 
assist  me. 

Q.  Were  you  conscious  of  whether  you  got  to  the 
highway  or  [33]  not"?  A.     No. 

Q.  You  were  not  conscious  whether  you  got  to 
the  highway?  A.     No. 

Q.  What,  if  anything,  do  you  next  remember, 
that  you  are  next  conscious  of? 

A.  The  first  voice  I  was  conscious  of  was  some- 
one, lady  or  man,  I  don't  recall,  saying  he  was 
either  dead  or  drunk. 

Q.     He  is  either  dead  or  drunk  1  A.    Yes. 

Q.    You  don't  know  who  they  were? 

A.     No,  sir. 

Q.  You  don't  know  whether  it  was  a  man  or 
woman's  voice?  A.    No,  sir. 

Q.    What  were  you  next  conscious  of  ? 

A.  I  was  conscious  of  two  persons  talking  and  I 
was  conscious  of  someone  lifting  my  head,  I  believe, 
and  someone  trying  to  move  me;  of  telling  them  it 
was  extremely  painful. 

Q.    You  are  conscious  of  telling  someone 

A.     I  would  say  hollering. 

Q.     Hollering  you  were  in  pain  ?  A.     Yes. 
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Q.     What  were  you  next  conscious  of  ? 

A.  Next  I  was  conscious  of  these  two  persons 
talking.  I  couldn't  see  them  although  when  they,  or 
he,  or  she  lifted  my  [34]  head  they  must  have 
been  right  over  me.    I  never  saw  their  faces. 

Q.  Don't  speculate  on  what  happened,  just  tell 
us  what  you  were  conscious  of.  Were  you  conscious 
of  an3i;hing  else  after  that? 

A,  No,  I  don't  remember  anything  until  in  the 
doctor's  office  someone  said  hand  me  some  medical 
instrument,  something  about  blood  plasma,  someone 
turning  heck  out  of  my  foot,  working  on  my  ankle. 

Q.  Do  you  know  where  that  was,  whether  in 
Willcox  or  whether  in  St.  Mary's  Hospital  in  Tuc- 
son, do  you  know  where "? 

A.     It  must  have  been  Willcox. 

Q.  Just  a  minute.  I  don't  want  you  to  tell  me 
what  it  must  have  been,  do  you  know  where  ? 

A.    No. 

Q.  You  are  conscious  of  someone  working  on 
your  foof?  A.     Yes,  and  my  head. 

Q.  What  was  the  next  thing  you  were  con- 
scious of? 

A.     Moving  in  a  dark  room,  it  seemed  to  me. 

Mr.  Gillen :  I  think,  Your  Honor,  that  just  about 
covers  the  point  of  liability. 

The  Court:    All  right,  cross-examine,  gentlemen. 

I  am  taking  this  in  hand,  gentlemen  of  the  Jury, 
so  we  will  present  what  we  call  the  issue  of  liability 
first  rather  than  go  ahead  with  these  injuries.  I  am 
putting  that  off  for  [35]  a  little  while. 
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Mr.  Henderson :  Under  the  provisions  of  the  Fed- 
eral Rules  I  believe  we  have  the  privilege  of  calling 
the  adverse  party  and  if  the  Court  will  permit  it  I 
would  prefer  to  do  that  at  this  time  rather  than  go 
ahead. 

The  Court:    On  your  case. 

Mr.  Henderson :    Yes,  sir. 

The  Court:  Do  you  have  another  witness  avail- 
able? 

Mr.  Gillen:  Mr.  Scruggs  has  reached  the  wit- 
nesses. They  are  on  the  way  and  should  be  here 
momentarily. 

Your  Honor  wishes  the  plaintiff  to  step  down  off 
the  stand? 

The  Court:    I  think  so. 

DICK  HALLMARK 

being  called  as  a  witness  on  behalf  of  the  plaintiff, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gillen : 

Marshal  Hallmark,  the  Jury  is  to  the  right  along- 
side of  you  and  I  will  ask  if  you  will  be  kind  enough 
to  keep  your  voice  up  so  everybody  will  be  able  to 
hear  you. 

The  Witness :    I  will  be  glad  to  do  so. 

Q.    May  I  have  your  full  name,  please? 

A.    Dick  Hallmark. 

Q.  May  I  ask  what  is  your  business  or  official 
capacity?  [36] 
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A.     City  Marshal,  City  of  Willcox. 

Q.  City  Marshal,  City  of  Willcox ;  that  is  in  the 
State  of  Arizona?  A.    Yes,  sir. 

Q.  That  is  a  distance  from  Tucson  where  we  are 
now  about  how  many  miles'? 

A.     Eighty-four  miles,  approximately. 

Q.     In  what  direction? 

A.  It  would  be  considered  generally  east,  I 
would  think. 

Q.  As  City  Marshal  you  have  the  capacity  of 
Police  Chief  or  police  officer  in  that  community  ? 

A.     Yes,  sir. 

Q.    How  long  have  you  been  such,  please  ? 

A.     Four  years, 

Q.     Four  years  1  A.     Yes,  sir. 

Q.    Were  you  such  in  the  month  of  August,  1946  ? 

A.     I  was. 

Q.  Directing  your  attention  to  the  date  of  Au- 
gust 29, 1946,  and  I  will  identify  that  as  a  date  when 
you  encountered  an  injured  man  in  the  course  of 
your  official  duties,  do  you  recall  anything  being 
brought  to  your  attention  about  anyone  being  in- 
jured on  the  nearby  highway? 

A.  Yes,  sir.  I  was  standing  on  the  corner  there 
at  a  Chevron  station  known  as  Porter  Fox's  Chev- 
ron Station  talking  [37]  to  Mr.  Singleton. 

Q.     Can  you  tell  us  who  is  Mr.  Singleton  ? 

A.  He  is  just  an  acquaintance  of  mine  in  Will- 
cox. I  have  known  the  man  quite  a  while.  He  is 
very  well  known. 
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Q.     One  of  the  citizens  of  Willcox  ? 

A.  Yes,  sir,  an  old  timer  there,  when  a  car  ap- 
proached very  hurriedly  and  I  heard  the  lady  call 
out,  "There  is  an  officer  there."  Naturally  I 
stepped  over  to  the  car  to  identify  myself;  she 
said,  "For  God's  sake,  quick,  officer,  there  is  a  man 
out  here,  I  don't  know  what  has  happened,  looks  like 
he  is  torn  all  to  pieces.  He  is  all  covered  with 
blood."  I  said,  "How  far  out^'  She  said,  "About 
a  mile  and  a  half."    My  car  was  standing  handy. 

Q.  Were  you  wearing  some  badge  of  your  offi- 
cial position? 

A.    Yes,  my  full  gear  and  badge  of  identification. 

Q.    And  a  weapon  on  your  person  ? 

A.     Yes,  sir. 

Q.  All  right.  I  don't  want  to  get  into  hearsay 
as  to  w^hat  was  said  between  you  and  Mr.  Singleton 
out  of  hearing  of  any  representative  of  the  defend- 
ant company,  but  as  the  result  of  this  information 
that  was  given  to  you  did  you  proceed  to  the  scene  ? 

A.    I  did,  immediately. 

Q.    Were  you  accompanied  by  anyone  ? 

A.  I  asked  Mr.  Singleton  to  accompany  me  in 
case  I  needed  [38]  assistance. 

Q.     You  went  in  your  own  automobile  1 

A.     Yes,  sir. 

Q.     How  were  you  directed  to  the  scene  ? 

A.  I  followed  this  couple  out,  this  toUrist,  I  fol- 
low^ed  them  out  to  th6  scene. 

Q.  In  other  words,  they  led  the  way  to  lead  you 
to  the  point  1  A.    Yes,  sir. 


Southern  Pacific  Company,  etc.  83 

(Testimony  of  Dick  Hallmark.) 

Q.  Arriving  at  the  scene  what,  if  anything,  did 
you  observe'?  What  first  came  to  your  attention 
when  you  arrived  at  the  scene? 

A.    A  man,  as  I  figured,  with  no  chance  of  life. 

Q.     I  see ;  why  do  you  say  that  ? 

A.  Because  the  man  was  all  covered  in  blood,  a 
terrific  hole  in  the  top  of  his  head  and  his  limbs 
were  in  such  condition  I  figured  they  were  broken 
up  pretty  badly  and  all  I  could  get  from  the  man 
was  a  moan.  I  seen  there  was  life  and  I  asked  for 
an  ambulance. 

Q.     How  did  you  ask  for  that  ambulance? 

A.  I  sent  this  same  party  assisting  me,  asked 
them  to  go  back  with  him.  The  reason  they  went 
back  with  me,  this  lady  says  the  man  is  in  the  tall 
grass  and  you  might  miss  him  and  I  know  right 
where  he  is,  which  is  true,  the  grass  is  some  eighteen 
or  twenty  inches  high.  It  was  very  hard  to  see 
the  [39]  man  if  you  didn't  know  where  he  was.  I 
asked  them  to  hurry  back  and  send  me  an  ambulance 
at  once. 

Q.  In  other  words,  you  dispatched  your  inform- 
ants back  to  Willcox  to  get  an  ambulance? 

A.    That  is  right. 

Q.  When  they  left  to  get  an  ambulance  what,  if 
anything,  did  you  do  ? 

A.  The  first  thing  I  did,  Mr.  Singleton  and  I 
broke  down  sufficient  grass  to  raise  the  boy's  head 
up  to  a  level  with  his  body,  due  to  the  fact  that  the 
ground  is  very  unlevel  there  and  his  head  was  way 
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low.     I  think  I  tried  to  move  liim  over  to  a  more 
comfortable  position  and  he  gave  an  outcry  of  pain 
and  we  broke  down  sufficient  grass  to  raise  his  head 
to  a  level  with  his  body. 

Q.     That  is  a  makeshift  pillow  ?  A.     Yes,  sir : 

Q.     What,  if  anything  else  did  you  do  then "? 

A.  I  saw  the  direction  from  whence  he  had 
come,  due  to  the  drag  where  he  had  dragged  him- 
self along  like  a  wounded  animal  through  the  grass 
and  mud.  The  ground  in  the  lower  places  was  filled 
with  water,  it  had  rained  that  afternoon.  I  looked 
over  to  the  railroad  track  and  I  observed  this  motor- 
car; from  where  I  was  at  the  time  I  didn't  know 
the  position  exactly  and  I  turned  to  Mr.  Singleton — 
I  looked  to  the  east  and  a  passenger  train  was  com- 
ing down  the  hill  about  a  mile  and  a  half  or  [40]  two 
miles  away  and  this  car  would  be  partially  hidden, 
I  was  afraid,  by  a  clump  of  brush,  bushes;  I  said 
to  Singleton,  I  said,  "You  make  the  boy  as  comfort- 
able as  you  can  and  I  will  go  over  and  see  if  that  car 
is  in  the  clear,  I  believe  that  is  where  the  accident 
occurred. ' ' 

Q.  See  if  the  motorcar  was  clear  of  the  track  so 
it  wouldn't  interfere  with  this  train  you  saw 
coming "? 

A.  That  is  right.  I  was  afraid  the  bushes  would 
hide  the  car  until  it  was  close  and  the  engineer 
wouldn't  have  time  to  stop  the  train.  Upon  arriving 
at  the  scene  I  saw  the  car  was  in  the  clear  where  the 
train  could  pass. 
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Q.  May  I  interrupt  you,  Mr.  Hallmark.  You 
say  you  saw  the  car  was  in  the  clear,  you  mean  by 
that  it  was  completely  off  the  main  line  track  ? 

A.     Yes,  sir,  completely  off  the  track. 

Q.  All  four  wheels  resting  on  the  soil  alongside 
■4iie  right  of  way.  A.     Yes,  sir. 

Q.  Pardon  me  for  interrupting  you.  What,  if 
anything,  did  you  do  then? 

A.  I  rushed  back,  I  heard  the  ambulance,  heard 
the  siren  coining  and  I  rushed  back  and  assisted 
them  in  loading  the  boy  in  the  ambulance. 

Q.  Did  you  know  that  young  man  before  that 
day? 

A.  I  had  only  seen  the  boy  working  on  the  line 
there.    I  [41]  hadn't  been  introduced  to  him,  no,  sir. 

Q.  After  you  had  loaded  him  into  the  ambulance 
with  the  assistance  of  others  what  did  you  do  then? 

A.  I  gave  directions  where  to  take  the  boy  and 
I  turned  to  Mr.  Singleton,  I  said,  ''Come  go  with 
me  over  and  let's  kind  of  check."  I  said,  "That  is, 
I  am  pretty  sure,  where  the  accident  occurred." 

Q.  Did  you  and  Mr.  Singleton  go  back  over  to 
the  location?  A.    We  did,  sir. 

Q.  Will  you  just  describe  what,  if  anything, 
came  to  your  notice  and  attention  at  that  time? 

A.  Well,  in  following  the  tracks  back  from  the 
car,  which  is  something  you  always  do  in  an  acci- 
dent, you  try  to  find  out  the  cause  of  the  accident  if 
possible. 

Q.     Yes,  sir. 
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A.  We  followed  it  back,  I  think  it  was  seventy- 
three  crossties. 

Q.     Seventy-three  crossties'? 

A.  I  believe  that  was  the  correct  number.  It 
haF  been  so  long  ago  I  might  make  a  mistake  as  to 
the  number,  but  it  was  quite  a  ways  back ;  and  I  had 
seen  where  the  car  left  the  tracks  to  the  north.  The 
car  was  traveling  east  or  generally  eastward  at  that 
point — it  may  not  be  directly  east  and  west;  it  is 
considered  east,  and  it  angled  up  the  tracks.  We 
could  follow  the  flanges  where  it  hit  the  cross- 
ties.  [42] 

Q.  You  say  the  flange,  you  mean  the  flange  of  the 
motorcar  had  left  its  mark  on  the  crossties? 

A.    Yes,  sir. 

Q.     The  wooden  crossties? 

A.  Yes,  sir.  You  see,  it  left  the  track  to  the  left 
as  it  was  going  east  and  they  angle  up  the  track,  it 
must  have  been  some  sixty-five,  perhaps,  ties. 

The  Court :    Straddling  the  north  rail  1 

The  Witness:  Yes,  sir,  it  was  straddling  the 
north  rail  at  that  time  and  at  that  point.  I  don't 
know  the  exact  figures,  but  it  was  in  the  neighbor- 
hood of  sixty  or  sixty-five  ties  from  where  it  left 
the  track,  the  right  wheels  apparently  came  into 
contact  with  the  bolts  that  fixed  the  rails  together 
and  the  fishplate. 

Q.    Hold  them  together  ? 

A.  Yes,  sir.  They  are  alternated,  you  know,  one 
head  being  one  way  and  the  other  head  the  other 
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way  and  ai)parently  tlie  wheel  of  the  motorcar 
struck  this  bolt  and  it  threw  the  entire  car  then  to 
the  left  of  the  track  or  north  of  the  track,  being  the 
light  wheels  over  the  left  rail  and  leaving  the  car 
completely  oif  the  track  to  the  left  and  it  proceeded, 
oh,  the  best  I  can  recall  twenty-five  or  thirty  feet 
before  it  came  to  rest.  And  directly  across  from 
where  the  car  was  resting,  I  believe  almost  even 
with  the  front  of  the  car  as  I  term  it,  I  noticed  a 
puddle  of  blood  and  in  observing  I  saw  that 
was  [43]  apparently  where  the  boy's  head  had  struck 
a  fishjDlate  where  it  was  protruding  out  over  the 
crossties.  I  am  sure  that  catapulted,  it  catapulted 
the  boy  from  the  handcar  and  naturally  proceeded  in 
the  direction  he  was  going  and  it  looked  as  though 
his  head  struck  directly  against  the  rail  and  this  pro- 
trusion of  that  fishplate,  whatever  they  call  them 
under  the  rails,  resting  on  the  ties,  the  corner  was 
sticking  out  between  an  inch  and  an  inch  and  a  half. 
It  was  overhanging  this  side  of  the  rail. 

Q.    I  see. 

A.  Then  from  signs  of  blood,  of  course,  there 
was  ballast  there;  by  close  observation  you  could  see 
where  there  had  been  some  of  the  ballast  turned 
over.  He  dragged  himself  back,  oh,  I  believe  I 
would  be  safe  in  saying  thirty  feet  along'  the  south 
rail  back  to  the  west.  He  crossed  directly  over  to 
the  north  of  the  north  rail.  Anyhow,  he  was  drag- 
ging himself,  you  could  see  where  he  clawed  in  the 
ground  with  his  fingers  and  pulling  with  his  elbows 
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back  to  the  car,  right  to  tht;  handcar  or  motorcar 
and  there  then  he  turned  northward  to  the  highway, 
a  distance  of,  I  judge,  around  nine  hundred  to  one 
thousand  feet.  He  dragged  hiiMself  through  the 
grass  going  through  or  under  highway  fences  in  a 
zigzag  way  over  to  within  five  feet  of  the  shoulder 
of  the  highway.  He  was  in  the  bar  pit  lying  in  tho 
grass  right  near  the  bar  pit.  You  could  trail  him  by 
the  blood  where  he  had  dragged  himself  through  the 
mud.  [44] 

The  Court:    What  time  was  this? 

A.  It  was  in  the  afternoon.  I  don't  recall  the 
time,  but  it  was  in  the  afternoon,  I  imagine  around 
four  o'clock.    I  don't  recall  the  exact  time,  sir. 

Mr.  Gillen:  Around  four  o'clock  in  the  after- 
noon. Now,  did  you  observe  anything  that  indicated 
this  substance,  other  than  }^our  perception  of  it,  that 
indicated  this  substance  was  blood?  Did  you  ob- 
serve any  rodents  or  animal  life  ? 

A.    Yes,  I  did. 

Mr.  Thompson:  I  object.  Your  Honor,  for  lead- 
ing. 

The  Court:  Sustained  for  another  reason.  Ask 
another  question.  You  know  it  was  blood.  Marshal  ? 
You  know  it  was  blood  ? 

A.     To  the  best  of  my  ability.  Your  Honor,  it  was. 

The  Court:  You  said  nine  hundred  to  one  thou- 
sand yards  in  your  statement  awhile  ago;  you  meant 
feet? 
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Mr.  Gillen :    I  did.  Your  Honor. 

The  Court:    Let's  straighten  it  out. 

Q.  (By  Mr.  Gillen) :  Can  you  tell  us  your  ap- 
proximation after  he  left  the  handcar  whether  his 
trail  was  one  thousand  yards  or  one  thousand  feet? 

A.     Feet. 

Mr.  Gillen:    I  stand  corrected. 

The  Witness :  That  is  in  a  direct  line.  Of  course, 
lie  didn't  crawl  in  a  direct  line.  He  would  swerve 
backward  and  [45]  forward  as  he  was  pulling  him- 
self along. 

Q.     The  trail  was  irregular? 

A.  Oh,  3^es,  the  trail  was  irregular.  He  didn't 
go  in  a  direct  line. 

Q.  Did  you  observe  anything  else  around  the 
scene  of  the  accident? 

A.  Naturally,  having  a  lot  of  experience  with 
accidents  you  look  around  to  see  what  should  be 
taken  care  of  and  what  shouldn't.  I  found  on  the 
track  what  appeared  to  me  to  be  a  time  book  and 
another  bunch  of  papers  or  writing  of  some  kind. 
I  imagine  it  was  records  of  his  labor  or  such  as  that. 
I  picked  those  up  and  laid  them  on  the  motorcar. 

Q.     Anything  else? 

A.  Well,  I  was  trying  to  ascertain,  if  possible, 
what  caused  the  accident. 

Q.    I  see. 

A.  I  found  laying  alongside  the  north  rail  what 
I  took  to  be  a  grade  stake. 

Q.    A  grade  stake?  A.    Yes,  sir. 
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Q.  Can  you  tell  us  approximately  what  it  looked 
like? 

A.  It  is  a  square  stake,  one  end  is  sharpened. 
It  is  about  an  inch  and  a  quarter  by  an  inch  and 
a  quarter  and  they  vary  in  length.  I  don't  recall 
the  exact  length  of  this  one ;  I  imagine  it  was  around 
fifteen,  between  fifteen  and  eighteen  inches  in  length. 
And  along  the  rail  I  noticed  some  splinters  [46]  and 
from  the  end  of  this  grade  stake,  as  I  termed  it, 
it  looked  like  it  had  been  burred  or  hit  on  the  end  by 
a  hammer. 

Q.     The  grade  stake  was  damaged  in  that  way? 

A.  On  the  sharpened  end  it  seemed  as  though  it 
was  burred,  been  hit  by  a  hammer  and  the  splinters 
were  strewn  along,  I  believe,  oh,  three  or  four  ties, 
just  small  splinters. 

The  Court :    Tell  us  just  where  you  found  it. 

A.     I  found  it  south  of  the  north  rail. 

The  Court:  Where  with  reference  to  where  the 
car  left  the  track? 

A.  That  was  within  about  four  ties  of  where  the 
car  left  the  rail. 

The  Court:    Where  it  jumped  the  track? 

A.  Yes,  sir.  It  was  up  the  track  about  three  or 
four  crossties,  as  best  I  recall. 

Q.  Were  there  any  markings  on  it  like  grade 
stakes  usually  have,  surveyors'  markings? 

A.     No,  sir,  it  hadn't  been  marked. 

Q.     Was  it  bright  wood? 
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A.  Looked  like  oil,  where  it  bad  lain  on  the  track 
somewhere.    It  had  oil  on  it. 

Q.  (By  Mr.  Gillen) :  Now,  I  want  to  see  if  I  can 
clarify  a  point.  Now,  in  answer  to  a  question  asked 
by  His  Honor,  you  said  three  or  four  ties  from 
where  it  had  left  the  track.  You  mean  by  that  from 
where  it  had  completely  left  the  track  or  [47]  first 
left  the  track? 

A.  No,  where  the  first  wheels  left  the  track.  You 
might  say  the  first  tie  that  had  the  imprint  of  the 
flange,  just  north  of  the  south  rail,  the  grade  stake 
was  lying  in  that  proximity,  just  a  very  short  dis- 
tance. 

Q.  In  other  words,  the  first  three  or  i'oar  ties  that 
showed  the  identation  were  imprint  of  the  flange  of 
the  wheel  of  approxmately  the  seventy-three  ties  you 
observed  with  the  imprint  on  them  ? 

A.  That  is  right.  And  that  also  showed  the 
small  splinters  just  south  of  the  north  rail  and  this 
grade  stake  was  lying  just  south  of  the  north  rail. 

Q.  Was  that  an  unpainted  or  painted  grade 
stake  ?  A.    Unpainted. 

Q.  And  you  answered  His  Honor  it  had  some 
evidence  of  oil  on  if?  A.     Yes. 

Q.  Did  it  have  any  evidence  of  anything  of  a 
corrosive  nature  on  it?  Withdraw  that.  Did  you 
disturb  that  grade  stake  at  that  time  ? 

A.  No,  sir.  I  just  called  Mr.  Singleton's  atten- 
tion to  it  and  remarked,  I  said,  "That  is  what  threw 
it  off  the  track,"'    He  said,  "Yes,  possibly." 
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Q.  Did  you  observe  anything  else  around  there 
or  did  you  do  anything  with  anything  else  around 
there  at  that  time  ?  [48] 

A.  I  picked  up  some  tools,  wrenches,  oil  cans,  a 
water  bag,  you  know,  just  something 

Q.    Where  did  you  place  those  things  ? 

A.     I  placed  them  back  on  the  motorcar. 

Q.     Back  on  the  motorcar"? 

A.     Back  on  the  motorcar. 

Q.     But  you  did  not  disturb  the  grade  stake  *? 

A.     No,  sir. 

Q.    What  did  you  do  after  that,  Mr.  Hallmark  ? 

A.  I  went  to  the  S.  P.  Depot  in  Willcox;  from 
there  went  back  over  the 

Q.     Did  you — I  beg  your  pardon. 

A.  I  went  from  the  scene  of  the  accident  back  to 
the  S.  P.  Depot  to  report  the  accident. 

Q.     Did  you  encounter  anybody  there  ? 

A.    I  did. 

Q.    Who  was  it  you  encountered  there"? 

A.  I  forget  the  gentleman's  name  at  this  time, 
there  has  been  so  many  of  them.  I  can't  recall  his 
name,  but  at  that  time  as  I  understand  it,  he  was 
kind  of  in  charge  of  these  Maintenance  Men,  or 
something. 

Q.     Of  what? 

A.     I  believe  his  name  was  Ward. 

Q.    Mr.  Ward  1 

A.     I  believe  it  was.  I  wouldn't  be  positive.  [49] 

Q.  Did  Mr.  Ward  do  anything  with  you  at  that 
timef 
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A.  He  and  I  went  out  to  the  scene  of  the  acci- 
dent. 

Q.     Did  Mr.  Singleton  accompany  you  two*? 

A.     Yes,  sir. 

Q.  So  Mr.  Ward  of  the  Southern  Pacific  Com- 
pany, you  and  Mr.  Singleton  returned  to  the  scene 
of  the  accident,  is  that  correct  %  A.     Yes,  sir. 

Q.  Now,  what  did  you  do  when  you  got  out  there 
with  Mr.  Ward'? 

A.  He  looked  over  the  ground  himself  and  we 
discussed  distance,  markings.  I  called  his  attention 
to  this  grade  stake;  I  said,  "Don't  you  believe  that 
caused  the  accident  T' 

Q.  Mr.  Hallmark,  we  are  not  supposed  to  give 
hearsay  testimony.  Did  you  do  anything  with  rela- 
tion to  turning  the  grade  stake  over  to  Mr.  Ward? 

A.     Yes,  sir,  he  picked  it  up. 

Q.     He  did  what? 

A.    He  pcked  the  grade  stake  up. 

Q.  Did  you  cover  fairly  what  you  did  then  at  the 
scene  of  the  accident  with  Mr.  Ward  or  was  there 
anything  else  you  did  ? 

A.  Well,  we  didn't  tarry  very  long  because  he 
said  he  wanted  to  get  back  and  have  the  car  brought 
in,  it  was  too  dangerous  to  remain  out. 

Q.  Did  you  get  Mr.  Ward  back  to  the  Willcox 
depot?  A.    Yes,  sir.  [50] 

Q.  At  some  subsequent  time  were  you  shown  any 
photographs  of  a  motorcar  ?  A.     Yes,  sir. 

Q.    By  whom  were  you  shown  the  photographs? 
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A.  He  was  a  representative  of  the  S.  P.  Com- 
pany. 

Q.    ^Vliere  were  you  shown  the  photographs'? 

A.  I  don't  remember  the  exact  place;  I  believe  it 
was  in  the  S.  P.  Depot. 

Q.    AtWillcox?  A.    AtWillcox. 

Q.  Were  you  shown  the  photographs  with  rela- 
tion to  any  inquiries  made  of  you  or  any  statement 
being  taken  from  you? 

A.     I  gave  them  a  statement. 

Q.  Were  you  shown  the  photographs  the  same 
time  you  gave  them  the  statement? 

A.     No,  sir,  I  was  shown  the  photographs  later. 

Q.    You  were  shown  the  photographs  later? 

A.    Yes,  sir. 

Q.  You  were  requested  to  give  a  statement,  is 
that  correct  ?  A.     That  is  right. 

Q.  And  do  you  know  the  man  by  whom  you  were 
requested  to  give  the  statement,  the  Southern  Pacific 
representative  ? 

A.     No.    I  had  never  seen  the  man  before. 

Q.  Can  you  fix  the  time  with  relation  to  the 
accident  ? 

A.     It  was  the  next  day,  I  think.  [51] 

Q.     The  next  day? 

A.  I  believe  it  was  the  day  following  the  acci- 
dent.   It  wasn't  more  than  two  days. 

Q.  It  was  either  the  next  day  or  two  days  follow- 
ing the  accident? 

A.  Yes,  sir,  the  best  I  recall.  As  best  I  recall  I 
think  it  was  the  first  day. 
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Q.  In  what  manner  was  the  statement  taken 
from  you  % 

A.  Well,  we  went  into  the  S.  P.  Depot  and  he 
wrote  down  the  statement  as  I  made  it. 

Q.  Did  he  read  you  back  what  he  wrote  down  or 
permit  you  to  read  what  he  wrote  down  % 

A.    He  read  it  back  to  me. 

Q.  Was  there  any  portion  of  the  statement  you 
disputed  at  that  time  *?  A.     There  was. 

Q.  And  did  you  do  anything  with  regard  to  dis- 
puting the  statement"? 

A.  Yes,  tore  it  up  and  threw  it  in  the  waste- 
basket. 

Q.     Why  did  you  dispute  the  statement  ? 

A.  I  told  him  if  he  couldn't  put  the  statement 
down  as  I  w^orded  it  to  forget  it. 

Q.  What  particular  part  of  the  statement  did 
you  dispute  ? 

Mr.  Thompson :  I  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial.  We 
don't  see  any  point  [52]  to  it  at  this  stage  of  the 
case. 

Mr.  Gillen :  Perhaps  that  is  correct,  Mr.  Thomp- 
son.   Perhaps  that  is  anticipating;  very  well. 

Q.  Mr.  Hallmark,  when  you  observed  the  marks 
on  the  ties  on  the  three  times  you  inspected  the 
scene  there,  were  you  able  to  determine  the  exact 
course  the  car  had  followed  from  the  time  it  had  left 
the  track  1    Do  you  understand  my  question'? 

A.  Yes.  It  proceeded  in  an  eastward  direction 
up  the  track,  continued  on  east  up  the  track. 
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Q.  Was  there  any  indication  by  the  markings  or 
anything  that  the  car  had  ever  turned  around  *? 

A.     No,  sir,  the  car  did  not  turn  around. 

Q.  Which  way  was  the  car  headed  when  you 
saw  it? 

A.  I  figured  the  car  was  headed  ahead.  But  now 
I  don't  know  enough  about  these  cars — they  will  run 
either  way — now,  if  you  can  tell  me  which  end  of  the 
car  the  pulley  is  on  that  drives  it  I  can  tell  you  which 
way  the  car  was  headed. 

Q.  I  think  comisel  would  be  willing  to  stipulate 
the  driving  power  or  pulley  is  at  the  rear. 

Mr.  Thompson:  The  witness  can  say  where  the 
pulley  was. 

The  Court:  All  right,  put  it  in  that  way,  where 
the  pulley  was. 

A.  The  pulley  was  on  the  rear  axle.  I  say  the 
rear  axle,  it  was  on  the  west  end  of  the  car. 

Q.  Was  that  west  end  of  the  car  nearest  the 
place  where  the  [53]  car  left  the  rails  1 

A.     Yes,  sir. 

Q.  So  that  the  car  was  headed  in  the  direction  it 
had  come  off  the  rails  and  proceeded  over  the  ties, 
over  the  ground. 

Mr.  Thompson:  If  your  Honor,  please,  that  is 
leading,  suggestive.    I  don't  see  that  that  is  proper. 

Mr.  Gillen :  I  don't  think  that  is  leading  and  sug- 
gestive at  all. 

The  Court:  It  isn't  important  either.  Go  on  and 
tell  your  idea  about  the  car,  where  the  pulley  was. 
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A.     Well,  Judge,  Your  Honor 

The  Court :    Talk  to  the  Jury. 

The  Witness:  I  looked  at  the  car  when  I  first 
went  over  there  and  I  ascertained  that  the  pulley  or 
the  belt  was  running  from  the  motor  back  to  the 
rear  end  of  the  car,  as  I  termed  it,  and  when  I  went 
back  on  the  second  trip — but  the  reason  I  noticed 
that  the  first  trip  was  to  see  if  I  could  ascertain  any- 
thing that  had  gone  wrong  with  the  motor  or  if  any- 
thing had  drojDped  loose  about  the  motor  to  cause 
the  wreck  and  I  also  checked  the  tension  on  the  belt, 
reached  down  through  the  car  and  checked  the  ten- 
sion on  the  belt.  Sometimes  a  belt  can  come  loose 
and  cause  accidents. 

The  Court:  You  might  state  again  whether  the 
pulley  was  on  the  west  end  or  east  end. 

A.     Yes,  sir,  the  pulley  was  on  the  west  end.  [54] 

The  Court:  You  thought  that  was  the  rear 
end*? 

A.  I  surmised  that  was  the  rear  end  and  in  my 
opinion  it  was.  It  satisfied  my  curiosity — well,  I 
won't  make  that  remark  because  it  was  stopped. 

Q.  Where  the  car  had  left  a  trail  that  you  have 
described  or  a  marking  over  the  ties  to  where  it  came 
to  rest,  that  was  where  the  pulley  was  on  the  rear 
axle'? 

A.  Yes.  The  car  did  not  turn  on  the  track,  be- 
cause it  is  a  straight  line  or  marking  on  the  ties  to 
the  point  where  the  right  wheels  hit  the  bolt  on  the 
outside  of  the  north  rail,  which  jumped  the  right 
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wheels  over  the  rail  entirely,  putting  the  car  com- 
pletely off  the  track.     Then  it  proceeded  up  the 
track  and  came  to  rest  about  ten  or  fifteen,  maybe 
twenty  feet  after  it  had  completely  left  the  rail. 

Q.  Is  it  your  testimony  it  proceeded  on  the 
ground  parallel  to  the  track? 

A.  Yes,  sir.  Of  course,  it  was  veering  from  the 
track  a  little  as  it  went. 

<^.     Veering  away  from  the  track  ?  A.     Yes. 

Q.  How  many  days,  if  you  can  tell  us,  approxi- 
mately, after  the  accident  was  it  you  were  shown 
photographs  of  a  handcar  or  motorcar,  rather  f 

A.  Oh,  I  don't  think  it  could  have  been  more 
than  four  or  five  days  at  the  outside.  [55] 

Q.  Was  it  the  same  gentleman  who  had  taken 
your  statement? 

A.  No,  sir,  it  was  another  gentleman.  And  I 
took  him  out  to  photograph  the  tracks.  That  is  how 
I  came  to  know  the  man,  he  wanted  to  know  the 
exact  spot. 

Q,     He  had  camera  equipment  with  himf 

A.     Yes,  sir,  he  had  a  camera  with  him. 

Q.  You  took  him  back  to  point  out  the  scene  of 
the  accident?  A.     Yes,  sir. 

Q.  That  was  four  or  five  days  after  the  accident 
you  said? 

A.  It  was  three  or  four  days  after  the  accident, 
I  don't  recall,  but  it  followed  pretty  closely. 

Q.  Did  you  ever  see  those  photographs  again  to 
your  knowledge  since  the  time  they  were  shown  to 
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yon  by  a  i)hotogTaplier  for  the   Southern  Pacific 

Company  whom  you  took  out  to  get  the  pictures  *? 

A.     I  haven't  seen  them  since  that  time. 

Q.  Do  you  believe  you  would  be  able  to  recognize 
those  photographs  if  you  were  shown  them  ? 

A.  I  believe  I  would.  Photographs  can  be  very 
deceiving. 

Q.  Do  you  recall  what  sort  of  pictures  they  were 
of  the  motorcar  from  the  photographs  *? 

A.     It  was  taken  from  the  bottom  of  the  car. 

Q.     What  is  it? 

A.    It  was  taken  of  the  bottom  of  the  car. 

Q.    Of  the  bottom?  [56] 

A.  Evidently  the  car  had  been  stood  up  on  end, 
partially  on  end — I  don't  know  how  that  was  ar- 
ranged— but  it  is  a  photograph  of  the  bottom  of 
the  car. 

Q.     To  show  the  underpinning  ? 

A.     The  under  side  of  the  car,  yes,  sir. 

Mr.  Gillen :  I  wonder  if  counsel  would  have  any 
objection  to  letting  us  exhibit  to  this  witness  their 
photogi*aphs. 

(Photographs  handed  to  counsel.) 

Mr.  Gillen :  Thank  you.  I  would  like  to  offer  an 
objection  for  the  record.  Your  Honor.  I  was  won- 
dering if  it  might  be  well  to  present  my  objection. 

The  Court:  You  can  do  it  when  we  adjourn,  as 
of  now.  When  we  adjourn  at  4:00  o'clock,  as  of 
now. 
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Mr.  Gillen:  I  am  afraid  the  effect  of  the  objec- 
tion would  be  destroyed  then,  Your  Honor. 

The  Court:     Not  when  I  am  saving  it. 

Mr.  Gillen:  May  I  respectfully,  for  the  record, 
show  I  think  the  objection  should  be  presented  now. 
I  will,  of  course,  defer  to  the  Court's  ruling. 

The  Court:     Yes,  Mr.  Gillen,  you  stated  that. 

Q.  (By  Mr.  Gillen)  :  I  think  I  had  just  asked 
you,  Marshal  Hallmark,  about  some  photographs 
you  stated  you  were  shown  by  the  photographer 
representing  the  Southern  Pacific  Company  either 
four  or  five  days,  you  stated,  after  the  accident  and 
just  before  you  took  that  photographer  out  to  the 
scene  of  the  [57]  accident  for  the  purpose  of  point- 
ing out  the  scene  to  him  for  reasons  he  wanted  to 
make  some  photographs  there,  is  that  correct? 

A.    Yes,  sir. 

Q.  I  show  you  here  what  appears  to  be  eight 
photographs  and  ask  you  if  you  recognize  any  of 
those  photographs  as  being  either  the  photographs 
or  similar  to  the  photographs  that  you  saw. 

The  Court:  You  have  looked  them  over  in  the 
intermission,  haven't  you? 

The  Witness:  Yes,  sir.  There  are  three  here, 
even  though  they  are  enlargements  now,  at  the  time 
they  were  small,  there  are  three  here  I  recognize  as 
the  facsimile  of  the  original  photographs. 

Q.  (By  Mr.  Gillen)  :  I  wonder  if  you  would  pull 
those  three  you  recognize  out  and  hand  them  to  the 
gentleman. 
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A.  That  one,  that  one  (indicating) .  Now,  I  could 
have  possibly  seen  these  too,  which  I  did  not  pay 
them  any  mind,  just  those  three  I  j)aid  any  par- 
ticular attention  to. 

Q.  Now,  one  of  these  photographs  appears  to  be 
a  motorcar  turned  completely  over;  the  other  over 
at  an  angle  and  the  third  of  a  motorcar  tilted  up, 
held  up  by  a  prop  or  brace.  Those  are  the  three,  is 
that  correct?  A.     Yes,  sir. 

Mr.  Gillen:  I  wonder  if  we  might  have  these 
marked  for  [58]  identification,  please. 

The  Court:  Are  you  going  to  make  them  your 
exliibits,  Mr.  Gillen? 

Mr.  Gillen :    I  am  not  certain  at  this  time. 

The  Court :  You  had  better  give  them  your  niun- 
bers,  gentlemen.    You  are  going  to  use  them? 

Mr.  Thompson :     I  think  we  will. 

The  Court :     All  right,  mark  them. 

(Plaintiff's  Exhibits  1,  2  and  3  marked  for 
identification.) 

Q.  (By  Mr.  Gillen)  :  Now,  was  there  any  par- 
ticular thing  with  relation  to  the  bottom  or  under 
part  of  the  motorcar  that  appears  in  those  photo- 
graphs you  have  shown,  at  least  in  two  of  the  photo- 
graphs, that  was  brought  to  your  attention  by  any- 
one or  that  you  observed  without  the  matter  being 
brought  to  your  attention  by  someone  ? 

A.    Well 

Mr.  Thompson:  I  think  the  answer  should  be 
yes  or  no. 
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called  as  a  witness  by  the  plaintiff,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gillen: 

Q.     Will  you  state  your  full  name?  [61] 

A.     Richard  R.  Singleton. 

Q.  I  wonder  if  you  will  try  to  raise  your  voice  so 
it  may  be  heard  by  all  the  jurors  as  well  as  counsel 
on  the  other  side  of  the  table  and  the  Court.  Richard 
Singleton?  A.     Right. 

Q.    Where  do  you  reside? 

A.    Willcox,  Arizona. 

Q.     What  is  your  business,  please  ? 

A.     Right  now  it  is  mining. 

Q.     Mining?  A.     Yes,  sir. 

Q.  You  have  been  a  resident  of  Willcox  for  some 
time?  A.     The  past  six  years. 

Q.  How  long  have  you  been  a  resident  of 
Arizona?  A.     About  twenty-three  years  now. 

Q.  Now,  are  you  acquainted  with  Marshal  Hall- 
mark, the  City  Marshal  of  Willcox? 

A.    Yes,  sir. 

Q.     Known  him  for  some  time  have  you? 

A.     Well,  the  time  I  have  been  in  Willcox. 

Q.  Directing  your  attention  to  August  29,  1946, 
I  will  identify  that  as  a  day  when  matters  pertaining 
to  an  accident  came  to  your  attention ;  I  will  ask  you 
if  you  recall  accompanying  the  City  Marshal  to  any 
place  from  a  street  corner  in  Willcox?  [62] 
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A.     Yes,  sir. 

Q.  Under  what  circumstances  did  you  accompany 
him? 

A.  This  accident  had  happened  and  was  reported 
in  and  he  asked  me  to  go  along  with  him. 

Q.  You  rode  out  with  him  in  his  automobile,  did 
you?  A.     Yes,  sir. 

Q.     Did  anybody  else  go  out  to  the  scene? 

A.     Not  at  that  moment. 

Q.     Did  an^'body  precede  you  to  the  scene  ? 

A.  Not  that  I  recall.  We  were  the  first  ones  to  the 
accident. 

Q.  Did  anybody  who  called  the  accident  to  your 
attention  or  reported  it  go  with  you  to  the  scene? 

A.     No,  sir. 

Q.  Do  you  remember  a  man  and  woman,  tourist, 
calling  it  to  your  attention  ?  A.     Yes,  sir. 

Q.  Do  you  recall  whether  or  not  they  showed  you 
where  the  injured  man  was  ? 

A.  I  don't  recall  they  went  back  out  with  us. 
They  told  us  about  w4iere  the  man  was  lying  and  how 
to  find  him. 

Q.  All  right.  Arriving  at  the  scene  where  the 
man  was  w^hat  did  you  observe,  will  you  relate  to  the 
Jury? 

A.  Arri\dng  at  the  scene  of  the  accident  we  found 
this  man  lying  just  about  even  with  the  bar  pit  on 
the  right-hand  side  [63]  of  the  road  seemingly  in  a 
very  serious  condition. 
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Q.  When  you  say  seemingly  in  a  very  serious 
condition,  will  you  tell  us  what  you  saw  about  him 
from  which  you  drew  that  inference '? 

A.  First  we  noticed  his  head  was  in  bad  shape, 
seemingly  there  was  blood  from  front  to  back. 

Q.     Blood  in  front  and  back. 

A.  And  crossways.  As  I  walked  up  to  him  his 
head  was  about  the  first  thing  I  noticed.  Then  I 
made  a  casual  examination  to  see  if  he  had  any 
broken  bones,  which  I  observed  he  possibly  had  one 
broken  ankle.  We  didn't  dare  touch  him.  I  didn't 
dare  put  my  hands  on  him  until  the  doctor  or  am- 
bulance could  get  there  to  take  him  to  a  doctor.  I 
didn't  feel  it  was  my  place  to  administer  first  aid, 
anything  of  that  kind,  until  we  had  someone  there. 

Q.  Did  you  notice  anybody  putting  anything 
under  his  head? 

A.  I  tried  to  put  some  grass  to  ease  the  tension 
on  his  neck.  His  head  was  Ijing  on  a  lower  bank. 

Q.  After  you  arrived  there  what,  if  anything, 
was  done  about  summonting  further  aid? 

A.     The  ambulance  was  summoned. 

Q.  Do  you  know  who  was  sent  for  the  ambu- 
lance 1 

A.    No,  I  don't  offhand.   The  ambulance  arrived 

there  shortly. 

Q.  While  you  were  waiting  for  the  ambulance 
did  Marshal  [64]  Hallmark  remain  with  you  or 
leave  you  for  any  brief  period? 

A.  He  left  me  for  a  period  of  time  to  go  over  to 
the  tracks  to  see  what  happened. 
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Q.     I  see.   Did  the  Marshal  return? 

A.     He  returned,  yes. 

Q.     The  ambulance  arrived? 

A,     The  ambulance  arrived. 

Q.     Was  the  injured  man  put  in  the  ambulance? 

A.     The  injured  man  was  put  in  the  ambulance. 

Q.     Do  you  know  who  that  injured  man  was? 

A.  I  learned  his  name  later,  which  was  Mr. 
Schnee. 

Q.     Do  you  see  him  in  the  courtroom? 

A.  I  believe  he  is  sitting  opposite  you  there  in 
the  courtroom. 

IQ.     The  young  man  with  the  glasses  on? 
A.     Yes,  sir. 
Q.     Had  you  known  him  before  that  time  ? 
A.     No,  sir,  I  hadn't. 

Q.  After  the  young  man  was  sent  away  in  the 
ambulance  what,  if  anything,  did  you  do  and  with 
whom? 

A.     Mr.  Hallmark  and  I  went  back  over  to  the 
tracks  then  to  tind  out  what  it  was  that  happened, 
to  see  if  everything  was  in  the  clear. 
Q.    What  did  you  observe? 
A.    We  observed  this  small  motorcar  off  of  the 

tracks  and  [65]  evidently  we  found 

The  Court:     I  wish  Number  6  juror  would  hold 

his  hand  up.  Now,  that  is  the  man  you  have  to  talk 

to,  Mr.  Singleton.  He  isn't  hearing  a  thing  you  are 

saying. 

The  Witness :     Thank  you,  sir.  As  w^e  approached 
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the  track  we  foinid  the  car  sitting  off  the  left-hand 
side  or  north  side  of  the  track  and  we  examined  and 
found  out  where  Mr.  Schnee  had  been  thrown  off 
and  hit  the  opposite  track,  which  would  be  the  south 
track  and  then  in  our  observation  we  found  where 
the  car  had  hit  something  and  jumped  the  track, 
followed  its  course  and  saw  everything  was  in  the 
clear;  then  Mr.  Hallmark  and  I  went  back  in  to 

town. 

Q.     Did  you  observe  any  articles  lying  around  or 

near  the  scene  ? 

A.     We  observed  some  articles,  yes,  sir. 

Q.     Will  you  tell  us  what  those  articles  were? 

A.  There  were  some  wrenches  and  a  notebook, 
apparently  a  time  book,  which  we,  I  think,  took  that 
over  to  see  they  were  in  the  proper  place  until  the 
proper  authorities  got  out  there. 

Q.     Did  you  observe  anything  else  near  the  scene  ? 

A.     We  observed  between  the  tracks  a  small  piece 
of  iron,  a  brake  shoe,  something  to  that  effect,  but 
couldn't  observe  that  had  anything  to  do  with  throw 
ing  the  car. 

Q.  That  would  be  your  conclusion.  Now,  did  you 
observe  [66]  anything  else  at  or  about  the  scene? 

A.  We  found,  upon  investigation  we  found  a 
stick. 

Q.  What  kind  of  a  stick,  made  out  of  what  kind 
of  material? 

A.    I  believe  it  was  a  white  pine  stake. 

The  Court :    You  thmk  it  was  pine,  do  you  ? 
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A.     I  believe  it  was  a  inne  stake,  yes,  sir. 

Q.     (By  Mr.  Gillen)  :     Pine  stake? 

The  Court :    Pine  timber,  white  pine. 

Q.     (By  Mr.  Gillen) :     When  you  say  white,  you 
don't  mean  painted. 

The  Court :  He  means  that  species  of  white  pine, 
isn't  it? 

The  Witness :     Yes,  sir. 

Q.  (By  i\[r.  Gillen)  :  Did  you  notice  anything 
about  that  stick? 

A.  We  found  the  stick  had  been  splintered,  oh, 
for  a  space  of  probably  a  few  feet  where  the  stake 
had  apparently  hit  something.  The  splinters  were 
laying  along  back ;  then  we  later  found  where  it  had 
hit  and  the  trail  of  splinters  ended  at  the  stake,  I 
believe,  that  we  found. 

Q.  All  right.  Keep  your  voice  up,  please.  You 
say  you  and  the  Marshal  then  w^ent  in  to  town? 

A.    Yes,  sir. 

Q.     Do  you  recall  where  you  went  ? 
■    A.     I  believe  we  went  around  by  the  depot  or 
aromid  by  the  doctor's  office  to  see  if  everything  was 
taken  care  of.  [67] 

Q.     Did  you  return  to  the  scene  of  the  accident? 

A.     We  later  returned  to  the  scene  of  the  accident 
with  Mr.  Ward,  I  believe. 

Q.     Who  is  Mr.  Ward,  if  you  know? 

A.     As  to  his  capacity  there  at  the  time,  I  don't 
recall. 

Q.     By  whom  was  he  employed,  if  you  know  ? 
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A.     The  S.  P.  Railroad. 

Q.  The  Southern  Pacific  Railroad.  Now,  did 
you  go  out  to  the  motorcar  ■? 

A.  We  went  out  to  the  motorcar  at  the  scene  of 
the  accident. 

Q.  Did  you  observe  what,  if  anything,  was  done 
with  the  white  pine — as  you  distinguished  it — 
grader's  stake  or  surveyor's  stake? 

The  Court :     Did  you  call  it  a  grade  stake  f 

The  Witness :     I  believe  it  was  a  grade  stake. 

The  Court :     All  right. 

The  Witness:  Having  been  familiar  with  some 
of  those. 

The  Court:  All  right.  He  wants  to  know  what 
was  done  with  it. 

A.  If  I  remember  correctly,  the  stake  was  taken 
back  up  to  the  motorcar  and  laid  on  the  car. 

Q.     By  whom"? 

A.  Either  Mr.  Hallmark  or  Mr.  Ward  at  the 
time,  I  don't  recall. 

Q.  Then  you  left  the  scene  of  the  accident  with 
Mr.  Hallmark  [68]  and  Mr.  Ward? 

A.    Yes,  sir. 

Q.  !N"ow,  did  any  representative  of  the  Southern 
Pacific  Railroad  interview  you  at  any  later  time  ? 

A.    Yes,  sir,  I  believe  they  did. 

Q.  About  how  long  after  the  accident  or  after 
the  29th  of  August,  1946? 

Mr.  Thompson:  I  object  to  that,  if  the  Court 
please,  on  the  ground  it  is  incompetent,  immaterial 
and  irrelevant. 
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The  Court :  He  may  answer.  He  asked  how  long 
it  was. 

A.  That  I  don't  recall  just  how  long  it  was  after- 
w-ards. 

Q.  (By  Mr.  Gillen) :  Can  you  give  us  any  esti- 
mate?  Was  it  a  matter  of  days,  weeks  or  months'? 

A.  I  believe  it  was  only  a  matter  of  a  few  days, 
something  like  that. 

Q.  A  few  days,  something  like  that,  is  that  your 
answer?  A.     Yes,  sir. 

Q.  Were  you  ever  shown  any  photographs  of  a 
motorcar  by  any  representative  of  the  Southern 
Pacific  ComjDany  ? 

A.    I  have  seen  photographs,  yes. 

Q.     When? 

A.     I  believe  only  a  few  days  ago. 

Q.    A  few  days  ago?  A.    Yes,  sir. 

Q.  By  M'hom  were  you  shown  the  photo- 
graphs? [69] 

A.     I  believe  Mr.  ThomiDson, 

Q.  Mr.  Thompson,  the  attorney  for  the  Southern 
Pacific  Company  that  is  sitting  here  ? 

A.    Yes,  sir. 

Q.     Where  was  that,  please  ? 

A.     In  Mr.  Thompson's  office. 

Q.     Here  in  Tucson,  Arizona  ?  A.     Yes,  sir. 

Mr.  Gillen:  May  I  have  the  photographs  that 
were  marked  for  identification,  I  wish  to  pass  them 
to  the  witness.  I  wonder  if  the  Clerk  might  pass 
those  photographs  to  the  witness. 
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Q.  I  ask  you  to  look  at  those  photographs,  Mr. 
Singleton,  and  tell  us  whether  or  not  those  are  the 
photographs  or  similar  to  the  photographs  shown 
you  by  Mr.  Thompson  just  a  few  days  ago  at  his 
office  in  Tucson,  Arizona. 

A.     From  examination  I  would  say  they  were. 

Q.  Was  there  any  part  or  portion  of  those  photo- 
graphs that  was  called  to  your  attention "? 

Mr.  Thompson:  I  object  to  that  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial  as  to 
what  was  called  to  his  attention.  The  photographs 
will  speak  for  themselves. 

The  Court :  He  may  answer.  Called  to  his  atten- 
tion by  whom? 

Mr.  Gillen:     By  anyone.  [70] 

The  Court :     Well,  it  will  have  to  be  specific. 

Mr.  Gillen :  Very  well,  I  will  withdraw  the  ques- 
tion. Did  Mr.  Thompson  in  exhibiting  those  photo- 
graphs to  you,  if  I  understand  you  correctly,  did 
Mr.  Thompson  indicate  you  pay  particular  notice 
or  observe  any  particular  thing  in  any  of  those 
photographs  ? 

Mr.  Thompson:  I  object  to  that  on  the  ground 
it  is  certainly  incompetent  to  prove  or  disprove  any 
issue  in  this  case. 

The  Court :     He  may  answer. 

A.     The  mark  of  where  the  stick  struck  the  car. 

Q.  Is  that  what  Mr.  Thompson  said?  I  don't 
think  the  answer  was  quite  responsive  to  the  ques- 
tion. Your  Honor.   It  was  either  what  Mr.  Thomp- 
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son  said  or  this  gentleman's  conclusion.     I  wonder 

if  I  might  ask  the  original  question  be  reread  to 

him? 

The  Court :     Start  over  again. 

Q.  (By  Mr.  Gillen) :  Mr.  Singleton,  my  ques- 
tion is,  when  you  were  exhibited  or  when  those 
photographs  were  exhibited  to  you  by  Mr,  Thomp- 
son at  Mr.  Thompson's  office  did  he  ask  you  to  note 
or  did  he  direct  you  to  note  any  particular  part  on 
any  of  those  photographs'?  Will  you  just  answer 
that  yes  or  no  %  A.    Yes. 

Q.  How  did  he  do  it,  by  pointing  out  something 
to  you*? 

A.  Pointing  out  the  position  of  where  the  stake, 
the  splinters  were  on  the  car.  [71] 

Q.  Where  the  splinters  were  on  the  car  and  what 
part  of  the  car,  please  %  A.     Yes,  sir. 

Q.    What  part  of  the  car,  please? 

A.  On  the  under  side  of  the  car  near  the,  I 
would  say  the  brake  rod. 

Mr.  Gillen :  I  see.  I  think  that  is  all  of  this  wit- 
ness.  Counsel  may  cross-examine. 

Cross-Examination 
By  Mr.  Thompson : 

Q.  Mr.  Singleton,  you  mentioned  a  brake  shoe, 
I  believe  you  said,  or  something  you  saw  there  that 
day  at  the  scene  of  the  accident.  Am  I  correct  in 
that?  A.     Yes,  sir. 

Q.    And  with  reference  to  where  the  motorcar 


114  Adolph  J.  ScJinee  vs. 

(Testimony  of  Richard  R.  Singleton.) 

was  standing  where  was  that  piece  of  brake  shoe  ? 

A.  I  don't  know  in  footage  just  about  how  far, 
but  it  was  to  the  east  of  the  car. 

Q.  And  was  it  inside  the  rails  or  outside  the 
rails'?  A.     No,  sir,  inside  the  rails. 

Q.    But  to  the  east  of 

A.     To  the  west  of  the  car,  I  beg  your  pardon. 

Q.  To  the  west  of  the  car  and  how  far  west  of 
the  car? 

A.    Well,  that  in  footage  I  couldn't  say. 

Q.  Approximately  how  far  with  reference  to  the 
car?  Where  [72]  was  it  with  reference  to  this  stake 
you  told  about,  or  stick  ? 

A.  I  believe  the  stake  was  still  to  the  west,  or 
the  piece  of  iron  we  found. 

Q.     Did  you  observe  the  piece  of  iron  closely? 

A.     Yes,  sir. 

Q.  Did  it  give  any  evidence  of  having  been 
moved  recently? 

A.     No  evidence  it  had  been  moved  at  all. 

Q.  Did  it  have  the  appearance  of  having  been  at 
the  same  point  for  quite  some  time?  A.     Yes. 

Mr.  Gillen:  Of  course  I  would  have  to  offer  the 
objection  that  would  be  calling  for  an  opinion  and 
conclusion. 

The  Court :     He  may  answer. 

(Last  question  read.) 

The  Court:  What  are  you  talking  about  now 
there? 
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Tlie  Witness :     The  piece  of  iron. 

Q.  (By  Mr.  Thompson)  :  I  believe  in  jowx  di- 
rect testimony  you  said  you  found  something  about 
where  something  had  struck  the  ties  or  ground,  did 
you  not  ?  A.     Yes,  sir. 

Q.  What  was  it  you  found  that  indicated  that 
anything  had  struck  the  ties  or  ground,  Mr.  Single- 
ton? 

A.  We  found  a  fresh  abrasion  on  the  side  of  the 
tie. 

Q.  Now,  let  me  go  back.  Did  you  make  any  ob- 
servations there  to  find  out  whether  or  not  there 
were  any  wheel  marks  on  the  [73]  ties  of  any  char- 
acter? A.    We  did. 

Q.  What  was  it  you  were  trying  to  determine, 
where  the  car  jumped  the  track?  A.     Yes,  sir. 

Q.  With  reference  to  where  you  found  those 
wheel  marks  where  did  you  find  that  abrasion,  as 
you  call  it,  on  the  tie? 

A.  Apparently  very  near  w^here  the  wheel  marks 
started  on  the  tie. 

Q.  And  were  they  west  or  east  of  the  wheel 
marks  where  they  started  on  the  ties,  if  you  recall  it. 

A.     Slightly  west  of  it. 

Q.  Did  you  at  that  time  look  under  the  motor- 
car that  day  wiiile  you  w^ere  out  there  ? 

A.     I  did. 

Q.  Did  you  see  any  evidence  of  anything  striking 
the  motorcar  underneath  the  motorcar  at  that  point  ? 

A.     I  did. 
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Q.    What  did  you  see  that  was  unusual'? 

A.  I  saw  that  evidently  some  stake  or  instru- 
ment of  some  kind  had  hit  the  underside  of  this  car. 
The  marks  were  fresh. 

Q.  You  say  you  saw  that.  What  did  you  see? 
Tell  the  Jury  just  what  it  was  you  saw  there. 

A.  What  I  saw^  on  the  miderside  of  the  car  was 
where  something  had  struck  it  apparently  and  had 
lifted  the  car,  leaving  [74]  splinters  or  an  abrasion 
or  a  scarred  place  on  the  underside  of  the  car. 

Q.  Could  you  tell  what  type  splinters  they  were, 
Mr,  Singleton,  what  type  wood  was  if? 

A.  I  don't  think  I  could  from  what  was  on  the 
car  there  because  that  seemed  to  come  from  the 
flooring  under  the  car. 

Q.     I  beg  your  pardon. 

A.  That  seemed  to  be  on  the  flooring  of  the  car. 
I  didn't  lift  the  car  up  to  examine  it  thoroughly, 
I  just  looked  underneath  it  as  it  was  sitting  there 
beside  the  track. 

Q.  And  saw  where  something  had  struck  under- 
neath the  car  *? 

A.     Saw  where  it  had  been  struck. 

Q.  Do  you  recall  at  this  time  where  that  abrasion 
was  you  mentioned  on  the  ties  with  respect  to  the 
two  rails,  where  it  appeared? 

A.  It  was  slightly  to  the  north  side,  to  the  left- 
hand  side  of  the  track  looking  east. 

Q.  To  the  left-hand  side  of  the  track  going  east, 
is  that  right?  A.     Yes,  sir. 
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Q.  With  respect  to  the  center  line  between  the 
tracks  where  would  that  abrasion  have  been,  Mr. 
Singleton  % 

A.    It  would  have  been  slightly  to  the  left. 

Q.     To  the  left  of  the  center? 

A.     Yes,  sir,  toward  the  north.  [75] 

Q.  I  don't  know  that  I  recall  what  you  said 
about  the  condition  of  this  stick  or  stake,  Mr. 
Singleton.   What  was  its  condition? 

A.  The  stake  showed  evidence  of  having  hit 
something.  One  end  of  it  w^as  sheared  or  nubbed 
off  and  splinters  were  thrown  from  it  for  a  matter 
of  a  few  feet  there. 

Q.     What  was  the  condition  of  the  other  end? 

A.  The  other  end  of  it,  as  I  recall,  was  slightly 
splintered  up ;  not  as  bad  as  the  other  end. 

Q.  Both  ends  showed  evidence  of  having  struck 
something  ? 

A.     Of  having  struck  something. 

Mr.  Thompson :     I  believe  that  is  all.  Your  Honor. 

Mr.  Gillen:     I  think  no  further  questions  at  this 

time.    I  have  no  further  witnesses  available  on  the 

1  matter  of  the  liability  at  this  time.   I  have  another 

i  witness  on  that  subject,  but  not  available  and  not 

t  reachable  at  this  time,  if  it  please  the  Court. 

The  Court :  Well,  I  just  can't  w^ork  jagged  hours 
like  this.  I  will  decide  later  whether  I  will  let  you 
put  him  on.  I  w^ant  you  to  i3roceed  now  as  to 
liability.  This  is  the  plaintiff's  case  as  to  liability. 
If  you  want  to  make  any  motion  you  can  make  it 
at  adjournment  as  of  now. 
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Mr.  Gillen:  May  I  be  heard  by  the  Court  on  a 
motion  I  mentioned  before? 

The  Court:  Oh,  yes,  at  adjournment,  as  of  the 
time  you  [76]  mentioned  it. 

Mr.  Gillen:  I  would  like  the  record,  of  course. 
Your  Honor,  speaking  about  jagged  hours,  I  would 
like  the  Jury  to  know  that  Your  Honor's  ruling 
came  as  a  complete  surprise  to  me.  I  had  my  case 
lined  out  a  certain  way. 

The  Court:  I  don't  want  to  criticize  you  or 
prejudice  you  at  all  before  the  Jury.  I  am  just 
saying  we  want  to  make  good  out  of  our  time. 

Mr.  Thompson :     Call  Mr.  Young. 

Mr.  Gillen:     May  I  respectfully  offer  the  objec-' 
tion  to   the   defendant's  case   opening  before  the 
plaintiff's  case  is  closed  on  the  particular  issue  in- 
volved and  before  the  Court  hears  an  objection  and) 
the  reasons  of  the  objection  to  be  offered  in  connec- 
tion with  the  procedure  Your  Honor  has  ordered. 

The  Court:  The  Reporter  is  taking  your  ob-j 
jection. 

Mr.  Gillen:    Yes,  sir. 

ALEXANDER  J.  YOUNG 

called  as  a  witness  on  behalf  of  the  defendant,  beinj 
first  duly  sworn  was  examined  and  testified  aS 
follows : 

Direct  Examination 

By  Mr.  Thompson: 

Q.     Please  state  your  name. 
A.    Alexander  J.  Young. 
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Q.     Where  do  you  reside  ?  [77] 

A.     1392  Waverly  Street,  Tucson,  Arizona. 

Q.    By  whom  are  you  employed'? 

A.     Southern  Pacific  Company. 

Q.  How  long  have  you  been  employed  by  the 
Southern  Pacific  Company'? 

A.     Thirty-three  years  last  May  15th. 

Q.  What  is  your  present  position  with  the  rail- 
road company?  A.     Signal  Maintainer. 

Q.  How  long  have  you  been  employed  as  Signal 
Maintainer  ? 

A.    Since  May  15, 1916. 

Q.  In  August  and  July,  1946,  were  you  stationed 
at  Tucson?  A.     Yes. 

Q.  Are  you  acquainted  with  the  plaintiff,  Adolph 
J.  Schnee?  A.    Yes. 

Q.  When  did  you  become  acquainted  with  him, 
Mr.  Young? 

A.  I  couldn't  say  exactly  w^hen  he  started  to 
work  for  me,  but  I  have  no  record  as  to  when  that 
was. 

Q.  When  he  started  to  work  for  the  Company  he 
was  working  with  you,  is  that  correct  ? 

A.     Yes,  he  started  to  work  with  me. 

Q.     In  what  capacity  did  he  start  to  work  ? 

A.    Assistant  Signalman. 

Q.  Did  you  have  any  occasion  to  work  with  him 
and  give  him  certain  instructions  with  respect  to 
signal  maintenance? 

A.    Yes,  he  worked  with  me.  [78] 

Q.    Did  you  have  any  occasion  to  instruct  him 
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with  respect  to  how  to  build  batteries  and  keep 
them  in  repair,  signal  batteries  1    Also,  did  you  give 
him  any  instructions  as  to  the  operation  of  motor- 
cars ?  A.    Yes. 

Q.     How  long  did  he  work  with  you? 

A.  I  don't  know,  it  was  several  months,  but  I 
don't  know  exactly  how  long. 

Q.  Did  you  give  him  any  instructions  with  re- 
spect to  the  safety  rules  of  the  Company  so  far  as 
they  applied  to  his  job  and  your  job  f  A.    Yes. 

Q.  And  he  worked  there  with  you,  you  say,  for 
some  time  ?  A.     Yes,  some  months. 

Q.  Did  he  ever  in  your  presence  or  with  you 
operate  one  of  the  motorcars  such  as  used  out  in 
your  occupation*? 

A.  Along  toward  the  last  before  he  was  sent  out 
he  did,  with  me. 

Q.     You  instructed  him  with  respect  to  that? 

Mr.  Gillen :  Just  a  moment.  I  am  going  to  have 
to  o:ffer  the  objection  that  counsel's  entire  examina- 
tion has  been  most  leading  thus  far.  In  fact,  he  has 
practically  testified. 

Q.  (By  Mr.  Thompson) :  Mr.  Young,  tell  the 
Jury  what  you  did  with  respect  to  the  plaintiff  in 
connection  with  his  employment  while  he  was  w^ork- 
ing  with  you;  just  tell  them  as  nearly  [79]  as  you 
can  what  your  duties  were  with  respect  to  the  plain- 
tiff. 

A.  Well,  my  work  consists  of  various  things  like 
oil  signals,  building  batteries,  pulling  track  support 
resister  wires;  there  were  lots  of  things.     He  was 
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with  nie  during  all  this  time  and  watched  me  do 

these  things  and  helped  me  do  these  things. 

Q.  I  will  ask  you  whether  or  not  in  your  work 
you  do  operate  motorcars.  A.     Yes. 

Q.  Tell  the  Jury  what  he  did  with  respect  to  you 
and  him  when  you  were  working  there  during  that 
l^eriod  with  respect  to  motorcars. 

Mr.  Gillen:  I  object  to  that  as  having  been 
asked  and  answered. 

The  Court:    Overruled. 

Q.  (By  Mr.  Thompson) :  Will  you  tell  us, 
please  % 

A.  When  we  go  out  on  our  work  we  use  the  mo- 
torcar to  travel  from  one  place  to  the  other.  I  have 
a  district,  say,  twenty-three  or  twenty-four  miles; 
we  travel  from  one  point  to  another  on  the  motor- 
car. He  would  go  with  me,  I  operated  the  motor- 
car, but  he  was  with  me  until  a  short  time  before  he 
knew  he  was  going  to  be  sent  out;  but  I  am  sure  I 
let  him  operate  the  motorcar;  and  when  he  was 
along  let  him  handle  the  controls  and  handle  the 
motorcar.  [80] 

Q.  Did  you  have  anything  to  do  with  instructing 
the  plaintiff  so  far  as  safety  rules  were  concerned  in 
operating  motorcars  % 

A.  Yes,  I  did  tell  him  the  safe  operation  of  mo- 
torcars. 

Q.  Did  you  ever  give  him  any  safety  instructions 
at  what  speed  motorcars  should  be  operated  ? 

A.  Yes ;  and  I  always  tried  to  operate  the  motor- 
car at  a  safe  speed. 
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Mr.  Gillen :    I  move  the  latter  be  stricken. 

Tbe  Court:    It  may  be  stricken.    Disregard  it. 

Q.  (By  Mr.  Thompson)  :  Did  you  give  any  in- 
structions to  the  jDlaintiff  ?  A.     Yes. 

Q.  What  were  your  instructions  to  him  in  regard 
to  permissible  speeds'? 

Mr.  Gillen :  I  wonder  if  we  might  fix  the  time  and 
place. 

Q.  Do  you  remember  the  particular  time  when 
you  told  him  that  %  A.     Yes. 

Q.  Are  you  sure  you  did  it  sometime  during  the 
period  ?  A.    Yes. 

Q.  While  you  and  he  were  together;  do  you  re- 
call anyone  else  was  present  ?  A.     No. 

Q.  What  did  you  tell  him  with  respect  to  the 
speed  rules  [81]  governing  the  speed  of  those  motor- 
cars? 

A.  The  speed  is  twenty-five  miles  an  hour  on 
straight  track  and  five  miles  an  hour  on  street  and 
road  crossings,  but  we  have  to  use  a  little  judgment 
in  going  on  street  crossings;  where  there  is  lots  of 
traffic  you  can't  even  do  that. 

Mr.  Gillen:  I  ask  it  all  be  stricken  as  not  re- 
sponsive. 

The  Court :    That  is  all  right.    It  may  stand. 

Q.  Just  one  more  question,  Mr.  Young.  Did  you 
ever  give  him  any  instructions  with  respect  to  the 
operating  of  the  motorcar  in  a  back  up  position  ? 

A.     Well 

Q.    Just  answer  yes  or  no.  A.    Yes. 
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Q.     What  did  you  tell  him,  if  you  recall? 

A.  I  told  him  it  wasn't  a  safe  practice  to  oper- 
ate the  motorcar  in  reverse  position  except  at  short 
distances,  then  at  reduced  speed. 

Mr.  Thompson:    That  is  all. 

Mr.  Gillen:  I  move  that  be  stricken  as  incompe- 
tent,  irrelevant  and  immaterial. 

The  Court:    Denied.    Cross-examine. 

Cross-Examination 
By  Mr.  Gillen: 

Q.  Mr.  Young,  how  long  was  Mr.  Schnee,  the 
plaintiff,  employed  with  you  *?  [82] 

A.     I  couldn't  say.    I  have  no  record. 

Q.     You  said  a  matter  of  several  months  ? 

A.    Yes. 

Q.  Can  you  tell  us  what  you  mean  by  several 
months  1 

A.  No,  I  can't  because  I  can't  remember.  He 
was  with  me  several  months  and  I  can't  remember 
how  many. 

Q.    Was  it  four,  five  or  six  months  ? 

A.     I  couldn't  say,  I  don't  know. 

Q.  You  said  several  months.  Do  you  mean  by 
that  more  than  three  months. 

A.  I  know  he  was  with  me  more  than  two 
months. 

Q.    More  than  two  months  ? 

A.     More  than  two  months,  yes. 

Q.    You  have  a  distinct  recollection,  do  you,  of 
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instructing  liim  in  the  use  and  operation  of  the  mo- 
torcar, is  that  correct '?  A.     Yes. 

Q.  Do  you  have  a  distinct  recollection  of  ever 
having  him  operate  the  motorcar  when  he  was  with 
you  ?  A.    Yes. 

Q.     How  many  times ■?  A.     I  couldn't  say. 

Q.     Twenty,  thirty,  forty  times  ? 

A.     I  couldn't  say  for  sure. 

Q.     Can  you  give  us  any  idea  ?  A.     No.  [83] 

Q.     Just  once  ? 

A.  No,  several  times.  Several  times,  I  don't 
know  how  many. 

Q.  Do  you  use  the  term  several  in  its  common 
meaning  of  more  than  three  times  ?  A.     Yes, 

Q.    More  than  three  times'?  A.    Yes, 

Q.    Would  you  say  it  was  ten  times  1 

A,  I  couldn't  say.  I  don't  know.  I  don't  re- 
member. 

Q.  Did  you  operate  the  motorcar  every  day  for 
the  period  of  a  month  or  two  months  that  this  plain- 
tiff worked  with  you  as  an  assistant  or  helper  ? 

A.     I  did  until  after  I  let  him  operate  by  himself. 

Q,  At  what  point  in  his  association  with  you  in 
the  work  did  you  permit  him  to  operate  the  car  by 
himself?  A.     I  don't  remember  that, 

Q,     Sir?  A,     I  don't  remember. 

Q,  Do  you  remember  how  long  it  w^as  before  this 
accident  you  permitted  him  to  operate  the  car  ? 

A,     It  was  probably  a  week  or  more. 

A.     A  week  or  more  *?  A.    Yes. 
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Q.     Was  it  a  week  or  more  than  a  week  ? 

A.     I  couldn't  say.  [84] 

Q.    Was  it  a  week? 

A.     I  don't  know.    It  was  more  than  a  week,  yes. 

Q.     How  much  more  than  a  week  f 

A.     I  don't  know. 

Q.     Do  you  have  any  idea  f  A.     No. 

Q.     Was  it  a  month  1  A.     No. 

Q.    Was  it  less  than  two  weeks'? 

A.     I  couldn't  tell  you.    I  don't  remember. 

Q.  Who  else  was  working  on  that  maintenance 
work  there?  A.     With  me? 

Q.     Over  that  same  course. 

A.     No  one  else — with  me,  you  mean? 

Q.    Yes. 

A.     No  one  but  Mr.  Schnee. 

Q.  Who  else  was  working  over  that  same  course 
maintaining  signals  ? 

A.     I  don't  understand  what  you  mean. 

Q.  What  other  signal  maintainers  were  there 
working  over  that  same  area  ? 

A.  I  was  assigned  to  the  section ;  no  one  else  was 
working  there  but  me. 

Q.  Did  you  know  a  man  named  Joe  that  worked 
as  Signal  Maintenance  Man  over  that  same 
area?  [85] 

A.    Joe? 

Q.     Yes.  A.     No. 

Q.  Did  you  know  a  man  named  Curry  Fields  that 
worked  as  Maintenance  Man  over  that  same  area  ? 
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A.     Yes. 

Q.     Where  did  he  work  and  when  ? 

A.  He  was  a  boy  going  to  the  University  and  he 
worked  with  me  once  in  awhile  on  Saturdays. 

Q.     At  the  same  time  Mr.  Sehnee  was  working  f 

A.  I  couldn't  say  about  that.  I  don't  know.  I 
don't  remember,  that  is  too  far  back. 

Q.  You  have  stated  in  your  direct  examination 
you  remember  specific  things  you  told  Mr.  Sehnee 
by  way  of  instruction.  Now,  do  you  mean  to  say 
you  don't  remember  now  whether  you  had  two  ap- 
prentices working  at  the  same  time  or  not  ? 

A.  This  other  man  was  no  apprentice,  he  was  a 
Signalman.    He  was  no  apprentice. 

Q.     He  was  an  assistant  to  you,  wasn't  he ? 

A.  No,  he  was  working  with  me,  but  he  wasn't 
under  me.  I  didn't  keep  his  time.  I  didn't  have 
anything  really  to  do  with  him.  He  was  working  in 
my  section  imder  me.    He  was  a  Signalman. 

Q.  Were  you  mistaken  when  you  said  a  moment 
ago  no  one  worked  your  section  besides  Mr. 
Sehnee?  [86] 

A.    At  that  time  I  didn't  remember. 

Q.     At  that  time  you  said  another  man 

A.  I  don't  remember  whether  he  worked  with 
me.  He  worked  under  me,  but  I  couldn't  say 
w^hether  he  worked  under  me  when  Mr.  Sehnee 
worked  with  me. 

Q.  Isn't  it  true  during  the  time  Mr.  Sehnee 
worked  with  you,  whatever  length  of  time  it  was, 
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you  had  him  doing  the  exclusive  work  of  cleaning 
up  switches  and  you  never  permitted  him  to  operate 
the  motorcar  and  never  gave  him  any  instructions 
on  the  operation  of  the  motorcar  during  the  entire 
time  he  was  with  you? 

(Question  read.) 

A.     That  is  not  true. 

Q.     When  did  you  take  your  vacation  in  1946  ? 

A.     I  don't  remember  that  either. 

Q.    Sir? 

A.     I  don't  remember.    I  have  no  recollection. 

Q.    Did  you  take  it  in  July  ? 

A.     I  am  not  sure. 

Q.    Did  you  take  it  in  August  ? 

A.    I  am  not  sure. 

Q.  Isn't  it  a  fact  that  Mr.  Curry  Field  worked 
for  a  period  of  two  weeks  in  your  place  while  you 
were  on  vacation  in  the  year  1946? 

A.  Mr.  Fields  relieved  me  w^hen  I  was  gone,  Mr. 
Curry — [87]  Field  Curry,  I  believe  it  is,  relieved 
me,  but  he  wasn't  there  when  I  came  back.  I  don't 
remember  who  was. 

Q.  Is  your  answer  he  did  take  your  place  when 
you  went  on  vacation  ? 

A.    He  took  my  place,  yes. 

Q.    And  you  were  on  vacation  for  two  weeks  ? 

A.    Yes. 

Mr.  Gillen :    I  think  that  is  all. 

Mr.  Thompson :    That  is  all. 
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MARK  O.  WALLACE 

called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Thompson : 

Q.     State  your  name.  A.    Mark  O.  Wallace. 

Q.    Where  do  you  reside  at  present"? 

A.     San  Jose,  California. 

Q.    Where  were  you  residing  in  August,  1946  ? 

A.     At  Tucson, 

Q.  Were  you  employed  by  the  Southern  Pacific 
at  that  time  ?  A.    Yes,  sir. 

Q.     In  what  capacity "? 

A.    Assistant  Signal  Supervisor. 

Q.     Where  •?  [88] 

A.  Between  about  seven  miles  west  of  Tucson  to 
about  three  miles  west  of  Lordsburg. 

Q.     On  the  Tucson  Division? 

A.     On  the  Tucson  Division,  yes,  sir. 

Q.  You  are  employed  by  the  Southern  Pacific  at 
the  present  time  ?  A.     No,  sir. 

Q.     Are  you  retired "?  A,     Yes,  sir. 

Q.  Are  you  acquainted  with  the  plaintiff,  Mr. 
Schnee "?  A.     Yes,  sir. 

Q.  Were  you  acquainted  with  him  in  August, 
1946  ?  A.    Yes,  sir. 

Q.  Did  you  have  an  occasion  to  be  in  his  com- 
pany at  any  time  during  August,  1946  ? 

A.     I  did. 


I 


Southern  Pacific  Company,  etc.  129 

(Tostiriiony  of  Mark  O.  Wallace.) 

Q.  Just  tell  tlie  Jury  under  what  circumstances, 
where  you  met  him  and  the  reasons  for  your  being 
in  his  company. 

Mr,  Gil  I  en:  Just  a  moment.  I  am  going  to  otfer 
the  objection  to  that  as  being  too  general  a  question; 
invites  self-serving  statements  and  incompent,  irrel- 
evant and  immaterial  matters. 

Mr.  Thompson :  I  will  withdraw  the  question  and 
ask  another  question.  Q.  What  were  your  duties, 
if  any,  with  respect  to  apprentices  or  students  in  the 
Signal  Maintenance  [89]  Department,  Mr.  Wallace  % 

A.  It  was  my  duty  to  instruct  him  in  safety 
rules  in  the  ojDeration  of  his  motorcar  and  mainte- 
nance of  signals  and  minor  other  duties  that  he  may 
have  to  perform. 

Q.  Where  did  you  see  him  in  the  month  of  Au- 
gust, 1946,  speaking  now  of  "him,"  meaning  the 
plaintiff. 

A.  Here  in  Tucson ;  and  I  rode  on  the  train  with 
him  out  to  Willcox. 

Q.     To  Willcox,  Arizona?  A.     Yes,  sir. 

Q.     About  when  % 

A.     It  was  in  August,  1946. 

Q.  And  were  you  with  him  for  any  considerable 
length  of  time  at  Willcox,  in  August,  1946  % 

A.  I  was  with  him  a  part  of  the  day  the  day  we 
went  out  there  and  all  of  the  next  day  and  part  of 
the  third  day. 

Q.  And  what,  if  anything,  were  you  and  he  doing 
during  that  period  of  time  % 
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A.     Well,  we  went  out  and  built 

Mr,  Gillen:    I  don't  hear  him. 

A.    built  some  batteries.  Then  I  took  him  over 

the  district  to  acquaint  him  with  his  territory  and  I 
instructed  him  on  the  oj^eration  of  the  motorcar  and 
to — well,  to  be  careful  in  all  his  duties,  so  see  that 
he  kept  out  of  the  way  of  trains  and  not  run  his  car 
too  fast,  such  things  as  that.  [90] 

Q.     Was  there  a  motorcar  there  for  the  use  of  the 
Signal  Maintenance  Man  at  Willcox  ? 

A.     Yes,  sir. 

Q.     Was  that  car  there  when  you  and  Mr.  Schnee 
arrived  at  Willcox  ? 

A.    Yes,  sir. 

Q.     Did  you  have  occasion  to  see  that  car,  that 
motorcar?  A.     I  did. 

Q.     Occasion  to  ride  on  it  or  operate  it? 

A.     I  did. 

Q.     What  was  its  condition  at  that  time  ? 

A.     It  was  very  good. 

Mr.  Gillen:     Just  a  moment.    We  are  going  toj 
move  that  answer  be  stricken.   It  is  an  opinion  anc 
a   conclusion   without   any   foundation   being   laic 
whether  he  made  any  examination  of  it  or  that  h( 
was  capable  of  determining  its  condition. 

The  Court:     Motion  denied. 

Q.     (By  Mr.  Thompson)  :     Now,  with  respect  t( 
coming  back  to  the  time  you  were  in  Tucson,  MrJ 
Wallace,  and  before  you  and  Mr.  Schnee  went  t( 
Willcox,  did  you  have  any  occasion  to  instruct  Mi 
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Scliiice  with  res})cct  to  the  safety  rules  of  the  Com- 
pany with  regard  to  various  matters  ? 

A.    Yes,  sir. 

Q.  What  matters  did  you  instruct  him  with 
respect  at  that  time'?  [91] 

A.  We  covered  approximately  all  the  rules  in  the 
Maintenance  of  Way  Book  of  Rules. 

Q.  Do  you  know  w'hether  or  not  he  had  any  in- 
struction on  the  operation  of  motorcars'? 

A.     Previous  to  my 

Q.     Going  with  him  to  Willcox,  do  you  know? 

A.  We  discussed  different  things  on  the  way  out 
there;  I  don't  recall  just  what  they  were. 

Q.  Did  he  operate  the  motorcar  at  Willcox  at 
any  time  while  you  w^ere  there '?  A.     Yes,  sir. 

Q.    Did  you  operate  the  motorcar  as  well  ? 

A.     Very  little. 

Mr.  Thompson :     That  is  all. 

Cross-Examination 
By  Mr.  Gillen: 

Q.  Mr.  Wallace,  you  are  retired  on  a  pension 
from  the  Southern  Pacific  Railroad  Company,  is 
that  correct?  A.     Yes,  sir. 

Q.    You  draw  a  pension  now "? 

A,  Draw  an  annuity.  I  don't  believe  they  call 
it  a  pension. 

Q.  You  draw  money  as  the  result  of  the  number 
of  years  you  were  with  the  Company  and  the 
seniority  you  had  attained?  A.     Yes,  sir. 
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Q.  Retirement  on  a  financial  emolument  of  some 
kind?  [92]  A.     That  is  right. 

Q.  You  have  a  son  still  employed  by  the  South- 
ern Pacific  Company,  have  you  not  ? 

A.    Yes,  I  have  two. 

Q.  Two  sons  employed  by  the  Southern  Pacific 
Company,  is  that  correct?  A.     Yes,  sir. 

Q.    Where  are  they  employed? 

A.     San  Jose. 

Q.    In  what  capacity? 

A.  One  is  a  Motorcar  Repairman  and  the  other 
is  a  Signalman. 

Q.  And  they  have  been  with  the  Company  for 
some  years,  have  they  ? 

A.    Approximately  fourteen  years. 

Q.  At  the  time  you  first  met  the  plaintiff,  Mr. 
Schnee,  and  took  him  out  to  Willcox  where  was  he 
working?  A.     Here  in  Tucson. 

Q.  Do  you  remember  under  what  circumstances 
you  transferred  him  to  Willcox  or  he  was  trans- 
ferred to  Willcox? 

A.  Well,  the  previous  Maintainer  had  been 
transferred  to  another  position  and  there  had  been 
another  man  out  there  previous  to  Mr.  Schnee  re- 
lieving this  man. 

Q.  Let  me  ask  you  if  this  doesn't  refresh  your 
recollection.  One  morning  Mr.  Schnee  appeared  for 
work  at  the  yard  in  Tucson,  Arizona  and  that  you 
said  to  him,  "Better  go  back  home  and  get  [93] 
some  blankets  and  things,  the  Signal  Maintenance j 
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man  out  at  Willcox  has  gotten  drunk  and  laid  oif 
the  job  and  I  have  to  shove  a  man  in  there  to  fill 
the  place."   Does  that  refresh  your  recollection'? 

A.  This  was  the  relief  man  relieving  the  regular 
Maintenance  man. 

Q.     That  is  right,  isn't  that  so? 

A.    That  is  so. 

Q.  You  had  a  kind  of  hurry  up  job  about  making 
a  Signal  Maintenance  man  out  of  him  under  those 
circumstances,  is  that  correct  ?  A.    Well 

Q.  Will  you  answer  yes  or  no.  If  you  wish  to 
make  any  explanation  I  am  sure  the  Court  will  per- 
mit you  to.  A.    Yes. 

Mr.  Gillen:     That  is  all. 

Mr.  Thompson:     No  questions. 

The  Court:  At  this  time  we  will  take  our  eve- 
ning recess  until  10:00  o'clock  in  the  morning. 

(Whereupon  a  recess  was  taken  to  Thursday, 
March  2nd,  at  10:00  o'clock  a.m.) 

The  following  proceedings  were  had  after  the 
recess  in  the  absence  of  the  Jury. 

The  Court:  State  your  motions  gentlemen.  Mr. 
Gillen  first.  [94] 

Mr.  Gillen:  If  it  please  the  Court,  I  offer  the 
objection  to  the  Court  proceeding  in  the  manner 
that  the  Court  indicated  counsel  should  proceed 
and  upon  the  ground  that  the  procedure  first  of  all 
does  not  here,  as  indicated  for  the  reasons  in  Sub- 
division B,  Rule  42  of  the  Rules  of  Civil  Procedure, 
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does  not  either  serve  to  convenience  the  Court, 
facilitate  the  matter  or  to  avoid  prejudice.  On  the 
otlier  hand,  the  plaintiff  feels  that  it  does  prejudice 
his  case  and  his  cause.  I  particularly  wish  to  direct 
my  objection  to  proceeding  in  the  manner  directed 
by  the  Court,  to  this  particular  point.  If  Your 
Honor  will  recall  in  his  opening  statement  Mr.  Hen- 
derson, one  of  the  defense  counsel,  indicated  to  the 
Jury  that  reliance  upon  the  affirmative  defense  set 
up  in  the  defendant's  pleadings  to  the  effect  and 
point  that  the  accident  in  this  case  and  the  injuries 
resulting  therefrom  were  due  exclusively  to  the 
negligence  of  the  plaintiff  himself  and  not  of  the 
defendant  in  any  part  or  wise,  was  based  upon  a 
statement  allegedly  made  by  the  plaintiff  within — 
as  my  notes  indicate,  Mr.  Henderson — a  very  few 
days  after  the  accident  where  a  representative  of 
the  Company,  according  to  the  statement  made, 
presumably  took  a  statement  from  the  plaintiff  in 
which  the  plaintiff  purportedly  gave  some  facts 
or  made  some  statement  indicating  his  negligence; 
and  that  reliance  is  being  placed  upon  that. 

Now,  may  it  please  the  Court,  we  feel  that  if  the; 
defendant  in  support  of  its  affirmative  defense  is 
relying    upon    [95]    a    statement    and    admission] 
against  interest,  so  to  speak,  made  by  the  plaintiff] 
in  this  case  then  most  certainly  the  Court  and  the 
Jury,  the  Court  for  the  purposes  of  its  rulings  an( 
the  Jury  for  the  purposes  of  sitting  in  adjudicatioi 
of  the  facts,  should  have  the  full  benefit  of  all  evi- 
dence pertaining  to  the  extent  of  the  injuries  an( 
the    physical    condition    of    this   plaintiff    for    th( 
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period  of  time  to  determine  whether  or  not  this 
statement  taken  a  very  few  days  after  the  accident, 
according  to  tlie  representation  made  by  counsel, 
was  obtained  under  circumstances  and  conditions 
wliere  the  plaintiff  was  in  a  i:>osition  to  even  know 
whether  he  was  talking  to  anybody  or  not.  We  feel 
that  is  part  of  the  liability.  We  feel  it  has  served 
no  i)urpose.  I  say  all  this,  of  course,  respectfully. 
It  has  thrown  us  comj^letely  off  balance  and  off  the 
beam,  so  to  speak.  I  have  in  mind  Your  Honor's 
intention  was  to  facilitate  the  matter  for  the  benefit 
of  everybody,  both  litigants,  which  is  entirely 
proper.  But  I  believe  in  so  doing  Your  Honor  has 
put  the  defendant  at  a  decided  disadvantage. 

I  desire  that  objection  in  the  record  and  I  feel 
I  should  have  been  afforded  an  opportunity  to  make 
the  objection  before  the  case  got  into  a  state  of 
partial  conclusion  of  the  plaintiff's  case  and  the 
begmning  of  the  defendant's  case.  I  want  the  rec- 
ord to  note  the  plaintiff  never  submitted  and  rested 
its  case  on  the  particular  issue  of  liability. 

The  Court:  Objection  overruled.  As  to  the  last 
point,  [96]  the  one  about  the  statement,  I  am  con- 
fident we  can  take  care  of  that  if  and  when  it  arises. 
If  you  have  another  witness  on  liability,  if  you 
have  him  in  at  10 :00  o  'clock  I  w411  hear  him  then. 

Mr.  Henderson:  We  would  like  to  make  a  mo- 
tion for  a  directed  verdict  as  of  the  close  of  plain- 
tiff's case  on  the  ground  the  case  does  not  fall 
within  the  federal  rule  that  the  evidence  has  to  be 
more  than  a  mere  scintilla,  has  to  be  more  than  a 
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conjectural  showing  of  negligence  on  the  part  of 
the  defendant  here.  The  specific  motion  is  based 
on  failure  of  proof  and  failure  of  any  proof  that 
will  raise  any  reasonable  inference  on  the  part  of 
this  plaintiff  which  is  sufficient  to  go  to  a  Jury  on 
the  question  of  the   defendant's  negligence. 

Mr.  Justice  Black  said  in  the  case  decided  in 
January  of  last  year,  1949,  which  is  apparently  one 
of  the  last  Federal  Act  cases,  Wilson  vs.  McCarty, 
found  in  the  Law  Edition  advance  sheets,  93,  at 
13age  403,  I  believe  the  Federal  Act  in  spite  of  the 
interpretation  given  it  by  the  United  States  Su- 
jDreme  Court  is  still  based  on  negligence ;  that  after 
all  is  the  only  question  in  this  case,  everything  else 
has  been  eliminated.  There  is  still  the  fundamental 
proposition  there  must  be  negligence  found,  in  the 
plaintiff's  case  there  is  nothing  of  any  weight,  as 
I  say,  anything  that  will  even  fulfill  a  scintilla  and,] 
of  course,  the  Federal  Courts  do  not  follow  the! 
scintilla  rule,  except  require  some  substantial  evi- 
dence [97]  on  the  part  of  the  plaintiff  for  negli-j 
gence. 

I  might  present  this  motion  in  two  parts.  Of  I 
course,  we  do  have  the  safety  appliance  part  of  the! 
case  and  mider  any  construction  of  the  case  there] 
is  no  violation  of  the  Safety  Appliance  Act,  there-j 
fore  I  think  our  motion  is  well  taken  for  dismissal] 
of  that  portion  of  the  act.  The  Safety  Appliance] 
Act  applies  to  automatic  couplers  and  grab  irons,] 
and  so  forth  and  there  is  no  showing  that  the  Inter-j 
state  Commerce  Commission  has  taken  jurisdiction] 
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over  tlie  motorcar  phase  of  the  dofendant's  busi- 
ness. So  far  as  tlie  safety  ai:)pliance  part  I  feel  the 
motion  is  well  taken.  I  believe,  as  a  matter  of  fact, 
in  the  pre-trial  conference  it  was  indicated  by  Mr. 
Gill  en  at  some  point  in  the  case  that  attack  might 
well  be  abandoned. 

The  Court:  I  will  hear  you  again  at  the  con- 
clusion of  all  the  testimony  on  the  question  of 
liability. 

(Whereupon,  the  recess  was  taken  until  10 :00 
o'clock  a.m.  the  following  day,  March  2nd.) 

The  Court:     You  were  about  to  call  a  witness. 

Mr.  Thompson:  I  understand  the  Court  told 
plaintiff's  counsel  he  might  call  a  witness. 

The  Court :     Yes. 

Mr.  Gillen :     Upon  taking  inventory  of  the  record 
I  determined  the  witness  I  had  in  mind  would  per- 
haps be  premature,  so  I  won't  call  the  witness  at 
this  time, 
h    Mr.  Thompson:     We  will  call  Mr.  Ward.  [98] 

V  EGBERT  W.  WARD 

called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Thompson : 

Q.     State  your  name  for  the  record,  please. 

A.     Robert  W.  Ward. 

Q.     Where  do  you  presently  reside,  Mr.  Ward"? 
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A.     Yuma,  Arizona, 

Q.     What  is  your  present  occuj)ation  ? 

A.     Signal  Maintainer. 

Q.     For  what  Company'? 

A.     Southern  Pacific  Company. 

Q.  Where  did  you  reside  and  by  whom  were  you 
employed  in  August,  1946,  Mr.  Ward? 

A.  At  Willcox,  Arizona,  employed  by  the  South- 
ern Pacific  Company. 

Q.  Are  you  acquainted  with  the  plaintiff,  Mr. 
Schnee"?  A.     I  am,  yes,  sir. 

Q.  Do  you  recall  an  occasion  when  he  came  out 
to  Willcox  as  relief  Signal  Maintainer? 

A.     I  w^asn't  at  Willcox  at  the  time,  no,  sir. 

Q.  Were  you  at  Willcox  on  the  29th  of  August, 
1946?  A.     Yes,  sir. 

Q.  Did  anything  of  an  unusual  nature  transpire 
on  that  day  [99]  so  far  as  you  were  concerned? 

A.    Yes,  sir. 

Q.  Did  you  recieve  word  there  had  been  an  ac- 
cident? A.     I  did,  yes,  sir. 

Q.    Who  communicated  that  fact  to  you? 

A.  The  Southern  Pacific  Company  Station  Agent 
called  me  on  the  phone  at  my  home. 

Q.  Did  you  know  who  had  been  involved  in  the 
accident?  A.     Not  at  that  time,  no,  sir. 

Q.  Did  you  later  in  the  day  meet  with  Mr.  Hall- 
mark, an  officer  at  Willcox  ?  A.     Yes,  sir,  I  did. 

Q.  Did  you  go  with  him  to  what  you  understood 
to  be  the  scene  of  the  accident?  A.    Yes,  sir. 
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Q.     And  where  did  you  go% 

A.  Well,  it  was  better  than  a  mile  and  a  half, 
less  than  two  miles  east  of  Willcox. 

Q.  On  the  track  of  the  Southern  Pacific  or  within 
its  right-of-way? 

A.  AVe  drove  out  in  an  automobile,  yes,  sir,  and 
went  out  to  the  track  through  the  field. 

Q.  This  was  on  August  29;  about  what  time  of 
day  was  it,  do  you  recall  ? 

A.     Somewhere  between  2  and  3  p.m.  [100] 

Q.  And  when  you  went  with  Mr.  Hallmark 
what,  if  anything,  did  you  find  along  the  right-of- 
way  ? 

A.  The  wrecked  motorcar  sitting  alongside  the 
track. 

Q.     Had  you  ever  seen  that  motorcar  before? 

A.     Oh,  yes,  sir. 

Q.     And  where  had  you  seen  it  previously? 

A.  I  had  driven  that  same  motorcar  for  several 
thousand  miles. 

Q.     And  was  it  the  motorcar  that  was  ordinarily 
used  by  the  Signal  Maintaiiier  at  Willcox  ? 
jp   A.     That  was  the  car  assigned  to  that  location, 
yes,  sir. 

Q.  Was  it  on  or  off  the  tracks  proper  at  the  time 
you  saw  it  ?  A.     It  was  off  of  the  tracks. 

Q.  And  was  it  still  on  its  wheels  or  in  an  up- 
right position  or  overturned? 

A.  It  was  in  an  upright  position  sitting  on  all 
four  wheels. 

Q.  About  how  far  from  the  nearest  rail  would 
you  say?  A.     About  five  feet. 
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Q.  And  with  reference  to  the  rails  which  was  it 
closer  to,  the  north  or  south  rail  ? 

A.     To  the  north  rail. 

Q.  At  that  point  then  did  you  make  any  sort  of 
investigation  to  find  out  what,  if  anything,  had  de- 
railed the  motorcar?  A.     I  did,  yes,  sir.  [101] 

Q.  What,  if  anything,  did  you  find  there  at  that 
place  that  was  out  of  the  ordinary  ? 

Mr.  Gillen:  May  I  interrupt,  Your  Honor.  I 
have  subpoenaed  the  records  through  the  custodian 
of  the  medical  records  at  St.  Mary's  Hospital  and  I 
wonder  would  there  be  any  objection  if  this  witness 
could  be  called  out  of  turn  and  the  records  identi- 
fied? 

The  Court:  All  right,  step  down.  Would  you 
have  any  objection? 

Mr.  Thompson:     No. 

PATRICIA  MAE  JAMES 

called  as  a  witness  by  the  plaintiff,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gillen : 

Q.  Please  state  your  name. 

A.  Patricia  Mae  James. 

Q.  Where  do  you  live? 

A.  2925  East  Nineteenth  Street. 

Q.  Tucson,  Arizona?  A.     Tucson,  Arizona. 

Q.  What  is  your  business  ? 
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A,  T  am  clerlv  of  the  record  room  at  St.  Mary's 
Hospital, 

Q.     In  Tucson,  is  that  correct? 

A.     Tucson.  [102] 

Q.  As  such  clerk  in  the  record  room  do  you  have 
access  to  and  supervision  of  medical  records  and 
X-rays  and  data  pertaining  to  patient's  cases'? 

A.    Yes,  I  do. 

Q.  Are  you  here  this  morning  in  response  to  a 
subpoena  duces  tecum  to  bring  with  you  all  records 
and  data  pertaining  to  the  case  of  one  Adolph  J. 
Schnee  who  was  a  patient  in  your  hospital  in  the 
latter  part  of  1946  and  early  part  of  1947? 

A.     Yes. 

Q.     Did  you  bring  those  records  with  you? 

A.     Yes,  I  have  them. 

Q.  Those  records  you  have  with  you,  are  they  to 
your  knowledge  all  the  records  on  file  in  your  hos- 
pital library  pertaining  to  that  case? 

A.     Yes,  they  are. 

Q.     Will  you  pass  them  to  the  Clerk,  please? 

Mr.  Gillen:  I  am  a  little  bit  confused  on  the 
procedure  we  are  following;  I  would  like  those  rec- 
ords to  be  offered  as  an  exhibit  on  behalf  of  the 
plaintiff,  in  evidence. 

The  Court:     They  may  be  admitted. 

(Plaintiff's  Exhibit  4  in  evidence.) 

Mr.    Gillen:     Very   well,   counsel   may   cross-ex- 
amine. 
Mr.  Thompson:     No  questions. 
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recalled,  having  been  previously  sworn,  testified  as 
follows:  [103] 

(The  last  question  was  read.) 

Mr.  Gillen:  Objected  to  as  calling  for  a  con- 
clusion. 

The  Court:     He  may  answer  yes  or  no. 

A.     Yes,  I  did. 

The  Court:     Now  wait  for  the  next  question. 

Q.  (By  Mr.  Thompson)  :  What,  if  anything, 
did  you  find  at  that  point? 

A.  We  found  what  is  used  by  surveyors  as  a 
stake,  for  one  thing;  also  found  a  U-shaped  piece 
of  iron  that  is  used  as  a  brake  hanger,  but  evidently 
had  no  connection  and  was  replaced  exactly  where 
it  was  found.  It  was  slightly  beyond  the  point 
beyond  where  the  car  had  come  to  rest. 

Q.  Where  did  you  find  this  stick  or  stake  with 
reference  to  the  motorcar? 

A.  The  motorcar  had  left  the  track  about  sixty- 
three  ties  west  of  where  it  came  to  rest  and  we 
found  the  stake  about  four  to  six  ties  east  of  thei 
point  from  where  the  motorcar  first  left  the  track.^ 

Q.  And  this  stick  or  stake,  what  was  the  nature 
of  its  appearance?  Just  describe  it  to  the  Jurj 
the  best  you  can. 

A.  It  was  an  ordinary  surveyor's  stake;  one 
end  of  it  was  shattered. 

The  Court:     Do  you  have  that  here? 

Mr.  Thompson:     No. 
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The  Court:     What  ever  happened  to  \i%  [104] 

Mr.  Thompson:     I  don't  know.    It  was  lost. 

The  Witness:  The  pointed  end  which  surveyors 
use  to  drive  into  the  ground  looked  like  it  had  been 
wedged  into  something  and  broken  off.  The  stake 
also  looked  as  though,  gave  all  indications  it  had 
been  used  for  stirring  caustic  soda  solution. 

Mr.  Gillen:  I  move  that  be  stricken  out,  his 
opinion  and  conclusion. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Thompson) :  About  how  long  was 
this  stick  or  stake  at  the  time  you  saw  it,  what  was 
left  of  it? 

A.  I  would  say  twenty-four  to  twenty-seven 
inches. 

Q.     Did  you  find  any  splinters  ? 

A.     Yes,  we  did. 

Q.  Which  direction  from  where  the  stake  was, 
with  reference  to  the  motorcar? 

A.  They  were — I  don't  believe  I  remember  ex- 
actly where  we  found  them.  They  were  in  the  center 
of  the  track  close  by  this  stake.  Whether  they  were 
slightly  east  or  west  I  am  not  in  a  position  to  say. 

Q.  Do  you  recall  whether  or  not  you  found  any 
other  thing  that  was  of  an  unusual  nature  along  the 
track  at  that  point? 

A.     Ununsual  nature,  no,  sir. 

Q.  Did  you  pick  up  any  other  articles  at  all 
other  than  the  stake?  [105] 

A.     I  picked  up  several  tools,  small  tools. 
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Q.     What  type  of  tools  ^ 

A.    Wrenches,  pliers. 

Q.  Where  were  they  with  reference  to  where  the 
car  had  left  the  track*? 

A.  All  during  the  sixty-three  lengths  and  some 
in  the  track,  some  on  the  toe  bar  and  some  down 
off  the  toe  bar,  what  is  known  as  the  barrow  pit. 

Q.  Did  you  see  any  evidence  along  the  tracks  or 
ties  of  the  car  having  left  the  rails'? 

A.     Yes,  sir. 

Q.    What  did  you  see  in  that  respect? 

A.  The  flange  of  the  wheels  of  the  motorcar 
left  an  indentation  in  the  ties. 

Q.  At  about  how  far  from  the  point  where  the 
car  came  to  rest  did  you  first  see  such  marks'? 

A.     Sixty-three  tie  lengths. 

The  Court :    Which  direction  was  the  car  pointed? 

A.     As  a  railroad  we  know  it  as  east  and  west 

Q.  Tell  me  something  I  can  understand.  Was  its 
front  end  pointed  back  toward  Willcox? 

A.  No,  sir,  it  wasn't.  It  was  pointed  more  to- 
ward Drury,  but  not  directly  parallel  with  the  rails. 

Q.  (By  Mr.  Thompson) :  Now,  after  you  found 
this  stick  or  stake  what  became  of  it  at  that  time? 

A.  It  was  taken  to  the  Signal  Maintainer's  tool 
house  at  Willcox  and  put  under  lock  and  key  with 
the  motorcar. 

The  Court :  This  U-shaped  piece  of  iron  you  were 
talking  about,  what  is  that  ? 

A.     A  hanger  for  a  brake  rigging  that  is  on  the 
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freigiit  cars,  in  the  event  the  brake  rigging  should 
become  dislocated  this  hanger  holds  it  in  place  until 
ihe  train  crew  can  discover  it  or  make  proper  re- 
l)airs  or  the  train  gQis,  into  the  terminal  and  the  car 
men  make  the  repairs.  It  had  fallen  off  of  some 
freight  car  a  long  time  earlier,  because  it  was  rusty 
and  had  been  laying  there  quite  a  long  time. 

The  Court :    How  big  a  piece  of  iron  is  it  % 

A.  About  that  long  or  a  little  bit  longer  and 
about  that  wide  (indicating).  It  is  a  square  or  U- 
shape, 

Q.     Just  where  was  that  f 

A.     In  the  center  of  the  tracks. 
.    Q.    Where  with  reference  to  the  motorcar? 

A.  About  three  or  four  ties  east  of  where  the 
motorcar  came  to  rest. 

Q.  (By  Mr.  Thompson)  :  Now,  after  the  stake 
was  taken  back  do  you  know  what  became  of  the 
motorcar  at  that  time  ? 

A.     I  don't  quite  understand. 

Q.  What  became  of  the  motorcar  after  you  left 
the  scene  of  the  accident,  do  you  know? 

A.  Yes,  I  took  the  motorcar  back  to  Willcox  and 
put  it  under  [107]  lock  and  key  in  the  Signal  Main- 
tainer's  tool  house. 

Q.    And  how  was  it  taken  back,  who  took  it  back? 

A.     I  called  the  section  foreman;  he  got  his  motor- 
car and  pushcar  and  we  put  the  wrecked  motorcar 
i  onto  the  pushcar  and  hauled  it  into  Willcox. 

Q.    And  where  was  the  motorcar  placed  then? 
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A.     Sir*? 

Q.  Where  was  the  motorcar  left  at  that  tmie'? 
Where  did  you  put  the  motorcar  that  day  ? 

A.     In  the  Maintainer's  tool  house  at  Willcox. 

Q.     At  Willcox?  A.     That  is  right. 

Q.  Coming  back  to  this  U-shaped  piece  of  iron, 
you  say  was  in  the  tracks  at  that  point,  where  was 
the  motorcar  with  reference  to  that  U-shajDed  piece 
of  iron  ?    How  far  would  you  say  it  was  from  that  1 

A.  About  three  or  four  ties  west  of  where  the 
piece  of  iron  was  laying  in  the  center  of  the  track. 

Q.  And  the  motorcar  with  respect  to  the  center 
of  the  track  was  where  f 

A.  The  motorcar  was  off  of  the  track  to  the  north 
side  of  the  track  about  five  feet  from  the  first  rail. 

Q.  Could  you  say  whether  or  not  the  U-shaped 
piece  of  iron  showed  any  evidence  of  having  been 
struck  or  moved  recently? 

A.  It  showed  no  evidence  and  was  replaced  right 
where  it  was  [108]  picked  up  from. 

Q.    You  say  you  replaced  it  1 

A.     That  is  right,  yes,  sir. 

The  Court :    You  mean  you  put  it  back  where  yoi 
found  if?  A.     Yes,  sir. 

Q.    You  didn't  take  it  in*?  A.     No,  sir. 

Q.    What  was  its  condition  with  respect  to  bein| 
bright  or  rusty? 

A.    Rusty,  looked  like  it  had  been  laying  there 
for  probably  thirty  or  forty  days. 

Mr.  Thompson:     Now,  are  you  acquainted  witl 
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Mr.  Lyons,  who  was  then  the  Assistant  Division  En- 
gineer for  the  Tucson  Division  ?  A.     Yes,  sir. 

Q.     Mr.  L.  E.  Lyons'?  A.     Yes,  sir. 

Q.  Are  you  also  acquainted  with  Mr.  A.  C. 
Jacobson?  A.     Yes,  sir, 

Q.  What  was  his  position  about  the  time  of  this 
accident  ? 

A.  He  was  Signal  Supervisor,  my  immediate  su- 
l)erior. 

Q.  I  will  ask  you  whether  or  not  you  saw  them 
on  the  day  following  the  accident. 

A.     I  did,  yes,  sir. 

Q.  Did  you  at  that  time  have  occasion  to  go  with 
them  to  the  [109]  point  where  the  motorcar  was 
l^laced  in  the  tool  house  ?  A.     I  did. 

Q.  And  at  that  time  was  the  stick  in  question  in 
the  tool  house*?  A.     It  was. 

Q.     Did  you  display  it  to  them  at  that  time  ? 

A.     At  Mr.  Jacobson 's  request  I  did. 

Q,  Do  you  know  whether  or  not  any  pictures 
were  taken  at  that  time? 

A.     I  didn't  see  any  taken.    I  don't  know. 

Q.  So  far  as  you  know  what  became  of  the  stake, 
Mr.  Ward? 

A.  I  don't  know,  Mr.  Thompson.  I  was  packing 
up  to  leave  there  and  I  turned  it  over  to  them. 

Q.     Did  you  leave  Willcox  about  that  time? 

A.     I  left  Willcox  on  September  1st. 

Q.  Were  you  on  leave  at  that  time  from  the 
Company,  or  were  you  working  ? 
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A.  Well,  I  was  on  leave  and  was  working  both, 
was  on  what  you  call  vacation  with  pay. 

The  Court :    How  far  are  ties  apart  ? 

A.  There  are  twenty-four  to  the  rail  and  thirty- 
nine  foot  rails. 

Q.     Tell  me  how  far  they  are  apart. 

A.  Exactly,  I  couldn't  tell  you,  but  approxi- 
mately nine  inches.  [110] 

Q.     From  the  nearest  edge  to  the  nearest  edge  ? 

A.  Yes.  I  think  they  are  fourteen  and  a  half 
inch  centers,  I  believe  that  is  correct. 

Q.  (By  Mr.  Thompson) :  Mr.  Ward,  in  connec- 
tion with  your  work  as  Signal  Maintainer  did  you 
have  any  experience,  familiarity  with  building  of 
the  batteries  that  are  used  in  the  signals  of  the 
Southern  Pacific*?  A.     Yes,  sir. 

Q.  When  you  speak  of  building  a  battery  what 
is  done  in  that  connection  *? 

A.  You  want  that  in  its  entirety  from  the  first 
move? 

Q.     Yes.    Tell  how  they  are  rebuilt,  what  is  used. 

A.  Any  plain  water,  a  little  muddy  water 
wouldn't  hurt,  but  ordinarily  plain  water;  and  the 
batteries  are,  of  course,  purchased  from  the  Edison 
Battery  Company.  They  consist  of  an  element,  the 
element  is  of  positive  and  negative  plate,  the  posi- 
tive plate  is  carbon  dioxide  and  the  negative  j^late 
is  zinc.  They  are  assembled  in  a  package  of  eight 
to  the  carton;  with  each  element  comes  a  can  of 
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caustic  soda.  At  the  present  time  we  receive  them 
in  cube  form;  these  little  cubes  are  in  this  can.  In 
the  renewing  of  the  battery  the  old  solution  is  dis- 
l^osed  of  by  throwing  it  down  over  the  bank  and  the 
jar  is  cleaned  out  with  water;  filled  almost  to  the 
l)roper  level.  The  solution  is  made  by  inserting  the 
caustic  soda  in  the  glass  jar  and  stirring  it  until  all 
the  cubes  have  been  dissolved.  [Ill]  The  jar  is 
placed  in  position  in  the  house,  battery  box  we  call 
it,  the  element  is  placed  into  its  cover  and  then  put 
into  the  solution.  If  the  solution  has  not  been  up 
to  its  proper  level  we  add  a  little  more  water  to 
bring  it  up,  stir  it  slightly  with  the  element  and 
pour  in  a  bottle  of  oil. 

Q.  Now,  Mr.  Ward,  w'hat  are  these  containers, 
are  they  glass  ? 

A.  They  are  glass  jars  approximately  fourteen 
inches  in  all. 

Q.  Now,  you  talk  about  stirring  it,  what  is  used 
ordinarily  by  the  Signal  Maintainer  in  stirring  it 
when  making  these  batteries  ? 

A.    A  wooden  paddle. 

Q.  Can  you  say  whether  or  not  when  that  wooden 
paddle  is  inserted  in  that  solution  for  stirring  it  has 
any  effect  on  the  wood "?  A.     Yes,  sir. 

Q.    What  effect  does  it  have  ? 

A.     Sort  of  a  burnt  effect  or  cleaning  effect. 

Q.     Is  it  quite  distinctive,  the  effect  of  it  1 

Mr.  Gillen :  Just  a  moment.  I  am  going  to  offer 
the  objection  counsel  is  leading  and  suggesting. 
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The  Court:    Sustained. 

Q.  (By  Mr.  Thompson)  :  Describe  it  the  best 
you  can,  Mr.  Ward,  just  what  happens  when  you 
stir  the  stick  into  the  solution,  or  solution  with  the 
stick. 

Mr.  Gillen:  I  offer  the  further  objection  to 
this  [112]  question,  may  it  please  the  Court,  because 
I  think  it  is  too  general  a  question.  I  think  the  type 
of  wood  involved,  the  various  things  I  can  see  might 
make  a  difference  in  the  appearance  of  a  stick. 

The  Court :    He  may  answer. 

A.  The  paddle,  ordinarily  the  Maintainer  makes 
his  own  paddle  with  a  pocketknife  and  piece  of 
board.  I  use  a  paddle  about  two  or  three  inches 
longer  than  the  jar  is. 

Q.  Mr.  Ward,  you  understand  the  question.  The 
question  was  what  effect  does  it  have  to  the  stick,  tell 
us  that. 

A.     It  leaves  a  burnt  effect  on  the  stick. 

The  Court :    How  noticeable  1 

A.     The  more  often  it  is  the  more  noticeable  it  is^ 
The  first  battery  you  would  build  it  just  sort  of  take^ 
any  paint  that  might  be  on  off,  like  a  stencil  or  anj 
grease,  leaves  it  kind  of  a  brownish  color. 

The  Court :    Had  this  stick  been  painted  1 

A.  Not  that  I  would  say,  no,  sir.  It  had  bee^ 
weathered,  I  believe. 

Q.  (By  Mr.  Thompson)  :  Talking  about  the  stic^ 
or  stake  you  found  at  that  point,  did  it  have  the  samj 
appearance  as  a  stick  that  had  been  used  for  stirrini 
batteries  ?  A.    Yes. 
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Mr.  Gillen :  Just  a  moment.  If  the  answer  is  in 
I  would  like  it  stricken.  [113] 

The  Court :    Answer  it. 

A.     Yes,  sir. 

Mr.  Thompson:    That  is  all. 

Mr.  Gillen :  Did  Your  Honor  overrule  the  objec- 
tion I  started  to  makef 

The  Court :  Yes.  I  knew  what  it  was  going  to  be. 
Cross-examine,  Mr.  Gillen. 

Cross-Examination. 
By  Mr.  Gillen: 

Q.  Mr.  Ward,  when  did  you  first  encounter  the 
stake  that  you  have  described  here "? 

A.  Immediately  after  arriving  at  the  scene  of 
the  accident  we  walked  westward  to  the  point  where 
the  car  had  left  the  track ;  at  that  time  we  found  the 
stake. 

Q.     What  time  of  day  was  that  f 

A.  I  am  not  in  a  position  to  say,  Mr.  Gillen,  ex- 
actly, but  somewhere  between  2  and  I  got  home  that 
evening  about  5. 

Q.    Who  was  with  you  at  that  time  ? 

A.     Mr.  Hallmark  and  Mr.  Singleton. 

Q.     Did  you  discover  the  stake  1 

A.  I  couldn't  say  exactly  whether  I  did  or 
whether  it  was  one  of  those  men  that  spoke  first. 

Q.  Does  it  refresh  your  recollection  that  Mr. 
Hallmark  pointed  it  out  to  you  and  told  you  he  had 
discovered  it  previously  and  left  it  there  for  some 
representative  of  the  railroad  [114]  to  see  ? 
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A.     He  may  have.    I  don't  recall  it  though. 

Q.  Do  you  recall  what  was  done  with  the  stake 
at  that  timel 

A.     The  stake  was  taken  to  the  motorcar. 

Q.     By  whom "? 

A.  I  wouldn't  say  whether  it  was  him,  I  or  who 
carried  it  down  there,  but  one  of  us  three. 

Q.     And  was  placed  on  the  motorcar  f 

A.     That  is  right. 

Q.  Did  you  leave  it  there  when  you  left  the 
scene  to  go  back  and  arrange  to  have  the  motorcar 
hauled  in?  A.    Yes,  sir. 

Q.  Isn't  it  a  fact  that  you  carried  the  stake  in 
with  you  in  Mr.  Hallmark's  automobile  to  the  Will- 
cox  yard*? 

A.     I  don't  recall  of  it,  no,  sir. 

Q.  You  considered  that  stake  an  important  fac- 
tor in  connection  with  the  investigation  of  this  ac- 
cident, did  you  not  ?  A.     Yes,  sir. 

Q.  You  thought  that  was  an  important  piece  of 
evidence,  did  you  not"?  A.    Yes. 

Q.     And  you  thought  it  w^as  such  an  important 
piece  of  evidence  you  put  it  under  lock  and  key  at  , 
some  time  that  same  day"?  [115] 

A.     That  is  right.  ' 

Q.    You  called  it  to  the  attention  of  your  su-  |j 
periors*?  A.     At  his  request.  ')| 

Q.     I  say  you  called  it  to  the  attention  of  your  || 
superiors  yourself? 

II 

i 
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A.     No,  lie  requested  where  is  the  stick. 

Q.     How  did  Mr.  Jacol)son  jEiiid  out  about  if? 

A.     I  couldn't  tell  you. 

Q.     Did  he  know  about  the  stake  ? 

A.  I  assume.  He  asked  where  is  the  stake.  I 
don't  recall  saying  anything  to  him  about  the  stake. 

Q.  Did  you  report  to  him  about  having  the  car 
back  in  the  yard,  having  been  out  to  the  scene? 

A.     I  did,  yes,  sir. 

Q.  Did  you  also  report  to  him  at  that  time  you 
had  a  stick  under  lock  and  key  you  thought  had 
sometlijng  to  do  with  the  accident? 

A.     1  don't  recall  that. 

Q.  You  thought  he  knew  about  it  and  he  might 
like  to  see  it? 

A.  As  I  understand,  he  talked  to  Mr.  Hallmark 
and  Mr.  Singleton  before  he  came  to  me  the  next 
day. 

Q.  Do  you  have  any  recollection  now  as  to  who 
picked  the  stake  up  from  the  ground  when  you 
first  saw  it  % 

A.  I  can't  get  that  picture  in  my  mind.  I 
couldn't  say,  no,  sir.  [116] 

Q.  The  first  time  you  saw  the  stake  did  you 
recognize  any  discoloration  or  deterioration  on  the 
stake  other  than  the  bruised  part  of  the  stake? 

A.    Yes,  sir. 

Q.  Did  you  make  any  comment  about  it  to  any- 
body? A.     I  don't  recall  I  did. 

Q.  Did  you  say  to  Mr.  Hallmark  or  Mr.  Single- 
ton, "That  stake  has  got  acid  on  it?" 
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A.    Acid? 

Q.    Yes.  A.     No,  sir. 

Q.  Did  you  observe  whether  or  not  the  stake 
had  oil  on  if? 

A.     I  don't  recall  seeing  any  oil  on  the  stake. 

Q.  You  do  recall  seeing  the  marks,  corrosive 
marks  left  by  acid"?  A.     Not  acid,  no,  sir. 

Q.     Not  acid? 

A.     No.   Caustic  soda  is  not  acid. 

Q.  All  right.  I  probably  haven't  the  technical 
name.  You  did  immediately  perceive  the  mark  left 
by  caustic  soda?  A.     That  is  right. 

Q.  And  you  recognized  it  as  a  mark  left  by 
caustic  soda?  A.     Yes,  sir. 

Q.  There  is  no  question  in  your  mind  the  minute 
you  put  your  eyes  on  it  it  had  been  in  caustic  soda  ? 

A.     That  is  right. 

Q.  Tell  me  was  there  any  caustic  soda  or  any 
water  or  caustic  mix  on  or  about  the  derailed  car? 

A.     There  wasn't,  no,  sir. 

Q.  No  elements  that  went  to  make  up  a  battery 
as  you  have  described  a  battery  being  built  here  or 
replenished?  A.     None,  no,  sir. 

Q.  As  I  imderstood  your  testimony  you  were 
able  to  follow  the  course  of  the  car  from  the  time; 
it  left  the  track  until  the  point  it  came  to  rest  ? 

A.     Correct. 

Q.  Can  you  tell  us  a  little  something  about  just 
what  you  observed  with  relation  to  that  course  the 
car  had  taken? 
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A.  The  j)oiiit  of  the  first  contact,  we  will  say, 
of  the  flange  of  the  wheels  with  the  tie  was,  as  I 
said,  al)out  sixty-three  ties  from  the  point  where 
the  motorcar  came  to  rest  and  each  tie  was  marked 
at  an  angle  bearing  toward  the  north. 

Q.  Pardon,  what  you  mean  by  that  is  there  was 
an  indication  to  you  the  car  was  veering  off  rather 
than  running  specifically  parallel  with  the  rail? 

A.     That  is  correct,  yes,  sir. 

Q.  When  it  came  to  rest  it  was  completely  off 
the  track?  A.     Yes,  sir. 

Q.  Was  there  any  point  along  the  way  you  ob- 
served where  any  of  the  wheels  of  the  derailed  car 
were  riding  down  between  the  [118]  two  rails  strad- 
dling one  of  the  rails? 

A.  No,  sir.  One  of  the  sets  of  wheels  was  on 
the  north  side  and  the  other  marks  were  in  the 
center  of  the  track. 

Q.  That  is  what  I  mean;  so  that  the  car  for  a 
time  at  least  was  straddling  one  of  the  rails? 

A.     Oh,  yes.   I  thought  you  meant  both  rails. 

The  Court:     The  four  wheels. 

A.     They  are  a  four-wheel  car,  yes,  sir. 

Q.  Were  the  two  south  w^heels,  were  they  both 
off  the  rails? 

A.  All  four  wheels  were  off  the  rails,  but  the 
motorcar  was  straddling  the  north  rail  to  the  point 
where  it  went  off  the  track. 

Mr.  Gillen:  Finally  then  it  left  the  track  bed 
completely  and  was  alongside  the  track? 

A.     That  is  right. 
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Q.     And  was  headed  railroad  east"? 

A.  Not  directly  parallel  with  the  rail,  Mr.  Gil- 
len. 

Q.  I  understand  that.  It  had  been  veering  off 
right  along"?  A.     That  is  right. 

Q.     It  was  headed  railroad  east  generally? 

A.     That  is  right. 

The  Court:    What  does  one  of  these  cars  weigh? 

A.  Four  hundred  and  ninety-five  jDounds,  I  be- 
lieve, Your  Honor. 

Q.  (By  Mr.  Gillen) :  Now,  Mr.  Ward,  I  under- 
stood you  to  testify  [119]  you  had  used  that  very 
car  thousands  of  miles  over  the  road  1 

A.     That  is  correct. 

Q.  There  are  wooden  handles  that  protrude  from 
each  end  of  that  car,  are  there  not? 

A.     That  is  correct. 

Q.  Are  they  double  handles  like  the  handles  onj 
a  stretcher? 

A.  That  is  right,  only  they  are  set  in  the  car  inj 
such  a  way  if  you  want  to  lift  on  the  front  end  of 
the  car  you  pull  the  handles  out  until  they  reach  a] 
stop,  which  gives  you  more  leverage  and  if  youj 
want  to  lift  on  the  rear  end  you  pull  the  handles] 
back  until  they  reach  a  stop  and  that  gives  youj 
more  leverage  on  the  back  end. 

Q.  And  the  purpose  of  that  is  so  a  man  can  lift] 
one  end  and  drop  it  down  on  the  track  as  you  have] 
indicated?  A.     That  is  right. 

Q.  And  push  his  handles  through  and  go  around] 
and  lift  the  other  end?  A.     That  is  right. 
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Q.  So  one  man  can  dismonnt  the  car  from  the 
ails?  A.     That  is  correct. 

Q.     Did  yon  work  with  Mr.  Schnee  at  any  time? 

A.     I  did  not,  no,  sir. 

Q.  Did  you  give  Mr.  Schnee  any  instructions 
regarding  his  work? 

A.     No,  sir,  not  that  I  recall.  [120] 

Q.  I  understand  you  said  you  personally  use  a 
paddle  that  you  fashion  out  of  some  light  w^ood? 

A.     That  is  correct. 

Q.     Such  as  an  orange  box  wood? 

A.     That  is  what  I  prefer. 

Q.  Such  as  the  side  slats  you  find  on  a  box  of 
oranges  or  apples?  A.     That  is  right. 

Q.  I  understood  you  to  say  that  you  whittle  one 
end  of  it  to  make  a  handle? 

A.     That  is  correct. 

Q.  You  want  a  paddle  formed  so  that  you  get 
resistance  in  stirring  like  a  spoon? 

A.     That  is  right,  but  not  too  wide. 

Q.  Did  you  ever  use  a  grade  stake  to  stir  a  bat- 
tery solution? 

A.  No,  in  my  time  I  don't  ever  recall  using  a 
grade  stake. 

Q.     Did  you  ever  see  a  grade  stake  used? 

A.     No,  I  didn't. 

Q.  Now,  I  understood  you  to  say,  Mr.  Ward,  that 
it  is  the  practice  of  Signal  Maintenance  Men  that 
when  they  are  going  to  revive  or  replenish,  what- 
ever might  be  the  term,  a  battery  that  is  in  use  it 
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is  clone  right  at  the  scene  right  at  the  signal,  is  that 

correct?  A.     That  is  correct. 

Q.  What  solution  is  left  in  the  battery  is  thrown 
right  on  the  ground,  is  that  correct?  [121] 

A.     The  old  solution. 

Q.     Yes,  the  old  solution  is  thrown  on  the  ground? 

A.     That  is  right. 

Q.  Then  the  jar  that  contains  the  solution  is 
washed  out"?  A.     That  is  correct. 

Q.  Then  the  water  is  poured  into  the  jar,  caustic 
powder  is  put  in,  stirred  up  and  the  plates  put  in 
and  installed?  A.     And  connected  up. 

Q.     Do  you  use  any  oil? 

A.  Yes,  sir,  it  is  a  vegetable  oil  and  comes  in  a 
small  bottle.  It  keeps  the  solution  and  that  hermeti- 
cally seals  itself  in  there  so  there  will  be  no  evapora- 
tion and  the  solution  level  is  maintained  during  the 
life  of  the  battery  without  adding  water. 

Q.  Mr.  Ward,  anywhere  along  the  line  in  the 
vicinity  or  proximity  of  signals  along  the  main  line 
there  undoubtedly  would  be  patches  on  the  ground 
where  caustic  powder  or  solution  had  been  thrown?] 

A.     There  are,  yes,  sir. 

Q.     And  I  suppose  anything  that  came  in  contact] 
with    that    ground   while    the    solution    was    fresh  j 
enough  would  bear  some  evidence  of  coming  in  con- 
tact with  that  solution? 

A.     That  is  correct,  until  it  rains.    It  dries  out 
and  leaves  a  whitish  condition  on  the  soil  and  thej 
rain,  if  heavy  enough,  will  dissolve  that,  wash  it] 
away.  [122] 
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Q.  Did  you  notice  any  wliitish  condition  on  the 
soil  around  the  scene? 

A.  Xo,  no  place  to  build  batteries  there.  There 
is  no  cause  for  building  a  battery  near  there. 

Q.  Is  there  any  regulation  where  a  battery  must 
be  built  ?  A.     Well,  you  build  the  batteries 

Q.  I  am  asking  you  if  there  is  any  regulation 
you  know  of  where  a  battery  must  be  built  in  the 
rule  book  or  anyplace  else  ?  A.     No. 

Q.     It  had  been  raining  that  day? 

A.     I  don't  remember,  Mr.  Gillen. 

Q.  Don't  you  remember  whether  it  had  been 
raining?  A.     I  cannot  remember,  no,  sir. 

Q.  You  know,  as  a  matter  of  fact,  a  grade  stake 
could  not  be  used  to  stir  a  battery  solution  in  a  jar? 

A.     No,  I  don't  know  that. 

Q.  Isn't  it  a  fact  that  it  would  be  too  cumbersome 
and  wouldn't  form  enough  resistance  by  its  size 
and  shape  to  jDroperly  stir  as  a  thin  paddle  would? 

A.  It  would  be  wide  enough  to  cause  the  resist- 
ance to  stir  the  battery,  but  outside  of  that  it  would 
be  too  cumbersome. 

Q.  Now,  is  it  my  understanding  of  your  testi- 
mony that  the  first  time  th^t  you  saw  Mr.  Jacobson 
looking  at  the  stick  was  when  you  exhibited  it  to 
him  and  the  Divisional  Engineer  in  the  shed  where 
you  had  placed  it  under  lock  and  key  ?  [123] 

A.     That  is  right. 

Q.    Where  was  the  stidlv  the  last  time  you  saw  it  ? 

A.     The  last  time  I  saw  the  stick  was  in  the  tool 
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house  at  Willcox  on  the  morning  of  August  30th. 

Q.     Mr.  Jacobson  was  with  you  at  that  timel 

A.     That  is  right. 

Q.    And  the  Divisional  Engineer,  Mr.  Lyons? 

A.     That  is  right. 

Q.     And  after  you  exhibited  the  stick  to  them  did 
you  place  it  again  under  lock  and  key"? 

A.    I  never  touched  it  again  after  that,  as  I  re- 
call. 

Q.    I  understood  you  to  say  you  were  leavmg  on 

a  vacation'? 

A.    No,  I  had  been  out  of  Willcox  and  I  was 
packing  my  furniture  to  leave  there  permanently. 
Q.     So  you  turned  the  keys  over  to  Mr.  Jacobson  ? 
A.    Not  the  keys,  no. 
Q.     Did  you  retain  the  keys? 
A.    It  is  a  signal  lock  and  all  Maintainers  have 
a  key  to  fit  that  particular  type  lock. 

Q.     Do  you  remember  meeting  Mr.  Schnee  and  a 
Mr.Maley  from  my  office  at  Willcox— I  beg  your 
pardon,  I  am  wrong.    Do  you  recall  meeting  Mr., 
Schnee  and  his  wife  and  a  gentleman  from  my  office! 
by  the  name  of  Mr.  Maley  at  or  near  Yuma,  Arizona, 
the  latter  part  of  December,  1948,  or  New  Year's, 
Day  or  a  day  or  two  thereafter,  1949?  [124] 
A.    Yes,  sir.  That  was  at  Horn,  Arizona. 
Q.    Horn,  Arizona?  A.    Horn. 

Q.    Is  that  the  first  time  you  had  ever  met  Mr.| 
Maley  from  my  office?  A.     That  is  correct. 

Q.    Do  you  recall  giving  a  statement  to  Mr.  Male] 
at  that  time?  A.     I  do,  yes,  sir. 
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Q.     Do  you  recall  reading  the  statement? 

A.     Oh,  yes. 

Q.     Do  you  recall  signing  the  statement? 

A.     That  is  right. 

Mr.  Gillen:  We  ^YOuld  like  with  the  Court's  per- 
mission to  pass  the  statement  to  the  witness  or  have 
it  passed  to  the  witness  and  allow  you  to  look  at 
this,  if  you  will,  Mr.  Ward.  I  will  show  it  to  counsel 
first.  I  want  you  to  look  at  it  and  tell  me  if  that  is 
your  signature. 

The  Court :     The  morning  recess  for  ten  minutes. 

Mr.  Scruggs:  We  have  one  witness,  a  doctor, 
who  is  examining  some  records  from  the  hospital. 
If  there  is  no  objection  to  his  sitting  right  here; 
otherwise,  we  would  like  to  withdraw  the  exhibit. 

Mr.  Thompson:  We  have  no  objection  to  him 
using  them  here  or  taking  them  out,  whichever  is 
most  convenient  to  counsel.  [125] 

The  Court :     He  can  take  them  into  my  chambers. 

Mr.  Gillen :  Counsel  has  examined  the  statement. 
May  I  pass  it  to  the  Clerk? 

(Plaintiff's  Exhibit  5  marked  for  identifica- 
tion.) 

Mr.  Gillen:  May  the  witness  see  the  statement, 
please  ? 

The  Court:  I  thought  he  could  read  that  while 
I  was  out.  You  haven't  read  it  yet? 

A.     No,  sir. 

The    Court:     StejD    down   and   read   it   at    your 
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leisure.  Do  you  have  another  witness  you  can  put 
on? 

Mr.  Thompson :     Yes.  Call  Mr.  N.  A.  Wisner. 

Mr.  Gillen :  It  is  a  very  short  statement.  I  don't 
think  it  will  take  long  for  him  to  read  it. 

The  Court:     All  right. 

NORMAN  A.  WISNER 

called  as  a  witness  by  the  defendant,  having  been 
first   duly   sworn,   was   examined   and   testified   as 

follows : 

Direct  Examination 

By  Mr.  Thompson: 

Q.     State  your  name,  please. 

A.     Norman  A.  Wisner. 

Q.    Where  do  you  reside,  Mr.  Wisner? 

A.     Tucson,  849  East  Sixteenth. 

Q.    Where  were  you  residing  in  August,  1946? 

A.     In  Willcox.  [126] 

Q.  What  was  you  position  and  employment  in 
1946?  A.     Section  Foreman. 

Q.    What  section?  A.     Section? 

Q.    With  respect  to  Willcox. 

A.     Section  72. 

Q.  And  with  respect  to  Willcox  where  was  your 
territory  ? 

A.     It  was  from  Mile  Post  869  to  1080. 

Q.  Mr.  Wisner,  did  it  cover  the  territory  within 
two  or  three  miles  east  of  Willcox? 

A.    Yes,  sir. 
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Q.  Do  you  recall  any  time  in  the  latter  part  of 
August,  1946,  having  an  occasion  to  go  out  east  of 
Willcox  to  bring  in  a  motorcar,  a  Signal  Mainte- 
nance motorcar?  A.     Yes,  sir. 

Q.     Do  you  recall  about  what  time  of  day  it  was  ? 

A.     It  was  along  in  the  afternoon. 

Q.  With  respect  to  the  Willcox  yard  where  did 
you  find  the  car  ? 

A.  Approximately  two  miles  east  of  Willcox, 
railroad  direction. 

Q.  When  you  went  out  to  the  point  where  you 
found  this  car  how  did  you  go  ouf? 

A.    Went  out  on  my  motorcar. 

Q.  When  you  got  to  the  point  where  did  you 
find  this  motorcar  [127]  you  mentioned,  where  was 
it  with  respect  to  the  rails'? 

A.  It  was  hanging  over  the  towline  on  the  north 
side  track,  railroad  direction. 

Q.     Are  you  familiar  with  motorcars  % 

A.     Yes,  sir. 

Q.  Do  you  recall  which  direction  the  motorcar 
was  pointed*?  I  am  talking  about  the  engine  end  of 
the  motorcar.  A.     Yes,  sir. 

Q.     How  was  it  pointed? 

Mr.  Gillen:  Just  a  moment.  I  offer  the  objec- 
tion, if  the  Court  please,  it  is  incomiDetent,  irrele- 
vant and  immaterial  how  this  man  might  say  it  was 
pointed  when  he  got  out  there,  due  to  the  fact  that 
it  hasn't  been  established  this  car's  position  had  not 
been  changed  by  the  various  people  out  on  the  scene 
prior  to  his  arrival. 
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The  Court:     He  may  answer. 

Q.     Can  you  tell"? 

A.  Yes.  The  motor  end  of  the  motorcar  was 
pointed  toward  Willcox,  west. 

Q.  And  what,  if  anything,  did  you  do  with  re- 
gard to  the  motorcar  then  at  that  time  ? 

A.  I  just  picked  the  motorcar  up,  put  it  on  my 
pushear  and  hauled  it  back  to  Willcox. 

Q,    What  was  done  with  it  at  tliat  time  ? 

A.     I  put  it  in  the  Maintainer's  tool  house.  [128] 

Q.    Left  it  there?  A.    Yes,  sir. 

Q.     In  whose  custody  was  if? 

A.  In  the  custody  of  Bob  Ward,  I  suppose.  He 
was  Regular  Maintainer  there. 

Q.     That  was  where  you  left  the  car  at  that  time  ? 

A.     That  was  where  I  left  the  car  at  that  time. 

The  Court:  Which  end  is  the  engine  end,  the 
front? 

A.  The  engine  is  in  the  front  end  of  the  motor- 
car, the  running  direction  of  the  motorcar. 

Cross-Examination 
By  Mr.  Gillen: 

Q.  Who  went  out  with  you  to  the  scene? 

A.  My  section  gang. 

Q.  What  was  his  name? 

A.  I  had  four  men. 

Q.  I  am  asking  you  who  went  out  with  you. 

A.  Do  you  want  their  names? 

Q.  Did  you  say  section  hands? 
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A.    I  said  section  gang. 

Q.     All  right.    Give  me  their  names. 

A.     Frank  Sanchez,  Ramon  AviUa,  Suzano  Luna 
and  Francisco  Garcia. 

Q.     Can  you  fix  the  time  of  day  you  went  out 
there  ? 

A.     Not  exactly.  It  is  approximately  along  around 
3  or  4  [129]  o'clock. 

Q.  Didn't  you  get  an  order  on  it? 

A.  Get  an  order  to  go? 

Q.  Yes. 

A.  Yes,  Bob  Ward  asked  me  to  go. 

Q.  Did  you  get  a  written  order  on  it^ 

A.  No. 

Q.     Did  you  write  a  written  report  on  it? 
A.    No,  sir. 

Q.     Anybody  else  go  with  you  besides  your  sec- 
tion hands?  A.     No. 

Q.     Did  Mr.  Ward  go?  A.     No. 

Q.    He  didn't  go?  A.    No. 

Q.     Do  you  have  any  information  on  what  time 
the  accident  happened?  A.     No,  sir. 

Q.  Were  you  informed  the  accident  happened 
around  1  o'clock  in  the  afternoon? 

A.  I  was  informed  the  accident  happened  and 
asked  me  to  go  get  the  motorcar. 

Q.  You  don't  know  how  many  people  had 
touched  that  car  or  tampered  with  that  car  between 
the  time  of  the  accident  and  the  time  you  arrived 
there  with  your  section  hands?  [130] 
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A.     No,  sir,  I  do  not. 

Q.  You  don't  know  whether  the  car  had  been 
moved  or  not?  A.     No,  sir. 

Q.  You  have  a  distinct  recollection  the  car  was 
headed  with  the  motor  or  front  railroad  west? 

A.    Yes,  sir. 

Q.     What  leaves  that  so  distinct  in  your  mind? 

A.     I  don't  understand  your  question. 

Q.    What  makes  that  so  distinct  in  your  mind  ? 

A.  I  distinctly  remember  it,  the  way  the  motor- 
car was  laying. 

Q.  When  did  anybody  first  ask  you  about  which 
way  the  motorcar  was  headed? 

A.    Well,  probably  after  I  got  back  to  Willcox. 

Q.     Do  you  remember? 

A.     Not  distinctly,  I  don't. 

Q.  Do  you  remember  who  asked  you?  Did  you 
ever  discuss  it  with  Mr.  Ward?  A.     Yes,  sir. 

Q.  Did  Mr.  Ward  tell  you  the  motorcar  was 
pointed  railroad  east?  A.     No. 

Q.  I  will  ask  you  this,  are  you  acquainted  with 
the  City  Marshal  in  Willcox,  a  gentleman  by  the 
name  of  Dick  Hallmark? 

A.    Yes,  sir,  I  am  acquainted  with  him. 

Q.    You  are  acquainted  with  him?  [131] 

A.    Yes,  sir. 

Q.     Did  you  ever  discuss  which  way  the  motorcar] 
was  headed  with  Mr.  Hallmark? 

A.     No.  We  were  talking  about  the  accident  that] 
evening  in  Willcox  after  we  got  back;  as  to  the  con- 
dition of  the  motorcar  it  w^asn't  discussed. 
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Q.  Did  you  ever  give  a  statement  to  a  Southern 
Pacific  Claims  Agent  by  the  name  of  Caldwell? 

A.     No,  sir. 

Q.     Who  did  you  give  your  statement  to? 
A.     The  only  statement  I  have  given  was  up  here 
m  the  Lawyer's  office. 
I       Q.     Is  that  the  first  time  you  ever  told  anybody 
the  car  was  headed  railroad  west? 
A.     Yes,  sir. 

Q.     That  is  the  first  time  you  ever  did? 
A.     Yes,  sir. 

Q.    Who  suggested  that  to  you  ? 
A.     Well,  the  lawyers. 

Q.     The   lawyers   suggested  it  to   you   and   Mr. 
Goins,  the  Claim  Agent,  suggested  it  to  you? 
A.     Claim  Agent,  no. 

Q.     You  know  Mr.  Goins,  the  Claim  Agent? 
A.     Sure. 

Q.     Did  he  ever  talk  it  over  with  you  ?  [132] 

A.     I  didn't  understand  the  name. 

Q.     Did  you  ever  talk  it  over  with  him  ? 

A.     No,  only  just  slightly  was  all. 

Q.  Slightly.  During  the  slight  conversation  you 
had  with  him  did  he  tell  you  the  car  was  pointed 
railroad  west?  A.     No,  sir,  he  didn't. 

Q.  Was  it  within  your  knowledge  that  City  Mar- 
shal Hallmark  tore  up  a  statement  because  the 
Claims  Agent  had  it  that  the  car  was  pointed 
west 

Mr.  Thompson :     I  object  to  that. 
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Mr.  Gillen :     May  I  finish  the  question  ? 

Mr.  Thompson :     On  the  ground  it  is  improper. 

The  Witness :     No,  sir,  I  never. 

The  Court:     He  says  no. 

Mr.  Gillen:  We  are  all  clairvoyant  around  here, 
if  the  Court  please. 

The  Court :     I  am  pretty  good  at  it. 

Mr.  Gillen:  That  wasn't  intended  as  a  reflection 
on  the  Court. 

Mr.  Thompson :  If  the  Court  please,  may  I  have 
that  stricken  on  the  gromids  it  is  assuming  some- 
thing not  in  evidence. 

The  Court :     Ask  it  over  again  then  I  will  rule. 

Q.  (By  Mr.  Gillen) :  Mr.  Wisner,  is  it  within 
your  knowledge,  having  discussed  this  accident  as 
you  stated  with  City  Marshal  [133]  Hallmark,  City 
Marshal  Hallmark  tore  up  a  statement  that  was 
being  written  out  by  Claims  Agent  Caldwell  because 
Claims  Agent  Caldwell  insisted  in  putting  into  the 
statement  the  car  was  headed  railroad  west  when 
Mr.  Hallmark  insisted  the  car  was  headed  railroad 
east? 

Mr.  Thompson:  I  make  the  objection  and  ask  it 
be  stricken  on  the  grounds  it  assumes  facts  not  in 
evidence  and  ask  the  Court  to  instruct  the  Jury  to 
disregard  the  inference. 

The  Court:  Objection  overruled.  Answer  the 
question. 

A.     I  know  nothing  about  it. 

Q.    You  know  nothing  about  that? 
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A.     I  know  nothing  abont  the  statement. 

Q.  Is  it  your  testimony  now  that  nobody  from 
the  investigative  force  of  the  Southern  Pacific  Rail- 
road ever  discussed  with  you  the  j^osition  of  the 
car  or  your  knowledge  of  the  accident  until  just 
recently  at  the  lawyer's  office?  A.     No,  sir. 

Q.    What  is  it? 

A.     No,  sir,  I  never  discussed  it  with  him. 

Q.  You  were  called  upon  to  make  that  26-11  in 
connection  with   the   accident? 

A.  No,  sir,  that  is  out  of  my  department.  My 
department  is  the  Track  Department. 

Q.  Anybody  can  be  called  upon  to  fill  out  form 
26-11?  A.     Yes,  but  I  w^as  never  called  upon. 

Q.  As  a  Section  Foreman  you  look  after  the 
roadbed  within  a  certain  area,  within  your  area,  is 
that  correct?  A.     Yes,  sir. 

Q.  What  is  your  duty  with  regard  to  keeping 
the  right-of-way,  roadbed,  clear  of  obstacles  that 
might  cause  accidents? 

A.  Well,  we  are  required  to  patrol  the  track,  see 
it  is  safe  for  passage  of  trains  at  all  times  and 
there  are  no  hazards. 

Q.  If  you  find  part  of  a  brake  shoe  or  part  of 
a  steel  hanger  on  the  track  what  is  your  duty  with 
reference  to  that,  on  the  bed  or  right-of-way. 

A.  Pick  it  up,  take  it  up  and  throw  it  in  the 
scrap  pile. 

Q.     Keep  the  right-of-way  clear,  in  other  w^ords? 

A.    Yes. 
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Q.  Not  only  the  rails  but  the  portion  of  the 
roadbed  between  the  rails?  A.     Yes,  sir, 

Q.  When  had  you  last  patrolled  the  area  between 
Willcox  and  two  miles  east,  railroad  east  of  Willcox, 
to  determine  if  there  were  any  obstacles,  objects 
such  as  scrap  iron,  grade  stakes  or  anything  of  that 
nature  that  you  would  be  duty-bound  to  clear  off  the 
right-of-way  1 

A.     The  day  before  that,  August  26. 

Q.     The  day  before  that.   Did  you  do  it  yourself? 

A.     My  section  gang.  [135] 

Q.  Your  section  gang  did  it,  you  say,  the  day 
before  that,  August  26th  1  Did  you  say  August  26th  ? 

A.     I  said  August  25th. 

Q.    What  did  you  mean  the  day  before  that  ? 

A.  I  meant  I  had  been  over  my  track  August 
25th  previous  to  this  accident. 

Q.     Four  days  before  the  accident"? 

A.     August  25th. 

Q.  Yes,  sir,  four  days  before  the  accident.  The 
accident  was  August  29th. 

A.     I  meant  to  say  the  28th. 

Q.  What  switches  it  in  your  mind  from  August 
25th  to  the  28th,  just  the  fact  that  an  accident  hap- 
pened 1 

A.  Yes.  I  w^as  thinking  about  August  26th  as 
the  accident. 

Q.     That  is  why  you  said  the  25th  1 

A.     That  is  why  I  said  the  25th. 

Q.     Did  it  come  to  your  attention  that  on  the 
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day  of  the  accident  there  was  noted  between  the 
rails  in  a  close  proximity  to  where  the  accident 
occurred  a  piece  of  metal,  U-shaped  metal  that  was 
rusty  and  appeared  to  have  lain  there  for  thirty  or 
forty  days,  found  between  the  rails,  did  that  come 
to  your  attention?  A.     I  know  nothing  of  it. 

Q.  Did  it  come  to  your  attention  when  it  was 
found  by  Maintenance  men  it  was  left  just  where 
it  was  found,  did  that  [136]  come  to  your  attention "? 

A.     Nothing  like  that. 

Q.  When  did  you  next  inspect  the  right-of-way 
after  the  accident  ? 

A.  Well,  I  went  out  that  evening  and  inspected 
it  up  to  the  point  of  the  accident. 

Q.  Did  you  find  the  piece  of  U-shaped  metal 
there  that  apparently  was  part  of  a  brake  hanger  ? 

A.     No,  sir. 

Q.     Did  you  ever  find  that  piece  of  metal  there? 

A.     No,  sir. 

Q.  You  never  did.  Do  you  ever  find  grade  stakes 
along  the  right-of-way'? 

A.     At  times  we  do,  yes,  sir. 

Q.  It  is  a  fact,  is  it  not,  the  railroad  surveyors 
are  continuously  surveying  the  right-of-way,  isn't 
that  sol  A.    Yes,  sir. 

Q.  The  purpose  of  that,  isn't  it,  to  determine 
the  roadbed  is  setting  at  proper  angles  and  hasn't 
deteriorated  or  tilted? 

A.  They  are  put  there  for  new  surface  to  surface 
it  to  the  stakes  and  the  center  line  stakes. 
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Q.  And  you  frequently  find  surveyor's  stakes 
sticking  in  the  line  and  laying  on  the  ground  along 
the  right-of-way'? 

A.  We  see  them  once  in  awhile,  not  too  fre- 
quently, because  we  usually  keep  them  cleaned  up. 

Q.     You  usually  keep  them  cleaned  up  ? 

A.    Yes,  whenever  we  see  them. 

Q.  There  are  times,  are  there  not,  when  you  are 
engaged  in  work  which  prevents  you  from  making 
inspections  of  your  right-of-way  ?  A.     Sure. 

Q.     Sometimes  a  week  or  two  at  a  time  ? 

A.     Never  over  three  days  with  me. 

Q.  Never  over  three  days;  so  it  might  be  three 
days  when  the  right-of-way  would  be  cluttered  up 
and  you  wouldn't  get  around  to  clearing  it  off,  is 
that  it?  A.    Yes,  sir. 

Q.     Did  you  ever  have  a  discussion  with  anyonej 
other  than  the  lawyers  and  Mr.  Goins  just  befor( 
this  trial  as  to  which  way  the  car  you  took  int( 
Willcox,  the  motorcar  that  was  derailed  that  yoi 
took  into  Willcox,  was  headed?  A.     No. 

Q.  Is  it  your  testimony,  sir,  that  having  haule( 
in  this  motorcar  on  the  late  afternoon  of  August 
29th,  1946,  that  without  ever  referring  to  its  direc- 
tion, the  way  it  was  headed  again  until  just  at  tht 
time  of  this  trial  in  1950  that  you  remember  dis- 
tinctly the  car  was  headed  railroad  west? 

A.     I  remember  distinctly  it  was  headed  railroac 
west. 

Q.     How  many  other  motorcars  have  you  haule( 
in  since  August  29,  1946?  [138] 
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A.     Pardon,  I  did  not  understand  that. 

Q.  How  many  other  motorcars  have  you  hauled 
into  the  yard?  A.     None. 

Q.  How  many  other  kinds  of  cars  have  you 
hauled  into  the  yard  since  1946,  August? 

A.     None. 

Q.  You  have  never  had  any  participation  in  any 
derailment  accident  since  1946? 

A.  Pardon  me  there  just  a  minute,  when  a  train 
hit  a  car  up  at  Rodeo  I  hauled  it  in. 

Q.     When  was  that? 

A.  That  was  about,  as  near  as  I  remember,  a 
year  after  this.  But  there  were  no  personal  injuries 
in  it. 

Q.     Did  it  hit  a  motorcar? 

A.     A  train  hit  it,  yes,  sir, 

Q.  A  train  hit  a  motorcar;  can  you  give  us  the 
date  of  that? 

A.  No,  sir,  I  cannot.  It  w^as  in  the  wintertime; 
just  what  date  I  don't  remember. 

Q.  Now,  you  remember  distinctly,  do  you  not, 
you  examined  the  right-of-way  for  obstacles  on 
August  28,  1946;  can't  you  give  us  the  date  a  year 
later  when  you  hauled  away  a  motorcar  that  had 
been  struck  by  a  train? 

A.  No,  sir,  I  can't.  It  was  in  the  wintertime. 
I  wasn't  called  upon  to  make  a  report,  anything 
like  that. 

Q.  You  were  not  called  upon  to  make  a  report 
on  this  one?  [139]  A.     No. 
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Q.  Can  you  tell  us  which  way  that  motorcar  was 
headed  1 

A.  It  was  torn  up,  you  couldn't  tell  which  way  it 
was  headed. 

Q.  Can  you  tell  us  whether  it  was  lying  on  its 
side,  right  side  up,  upside  down? 

A.  Scattered  over  an  area  about  fifty  or  sixty 
feet. 

Q.     You  just  picked  up  the  pieces'? 

A.     Picked  up  the  pieces  is  all  there  was. 

Q.  Mr.  Wisner,  when  you  went  out  to  haul  in 
this  motorcar  did  you  make  any  observations  around 
the  scene  there  *?  A.    Which  one  do  you  mean  ? 

Q.  The  motorcar  involved  in  this  case,  the  one 
on  August  29,  1946,  the  day  after  you  had  in- 
spected the  right-of-way. 

A.  No,  I  didn't,  just  looked  at  the  condition  of 
my  track. 

Q.     I  didn't  understand  that. 

A.     I  looked  at  the  condition  of  my  track. 

Q.     What  did  you  observe  about  the  track? 

A.     It  was  in  perfect  condition.    I  got  my  gage] 
on  it  and  there  was  nothing  wrong  with  the  gage  oi 
surface. 

Q.     Did  you  note  anything  about  the  ties? 

A.     No,  the  ties  were  o.k. 

Q.     Did  you  note  anything  about  them? 

A.     I  noticed  one  little  mark  on  the  tie  just  before 
the  motorcar  went  off. 

Q.     Just  one  little  mark  ?  [140] 
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A.    Of  one  tie. 

Q.    Is  that  the  only  scarring  you  saw  on  any  ties'? 

A.     I  think  that  is  all  I  saw. 

Mr.  Gillen:     That  is  all. 

Mr.  Thompson:     That  is  all. 

The  Court:  Where  are  these  grade  stakes  when 
you  find  them,  between  the  tracks'? 

A.  Find  them  between  the  tracks  and  laying 
along  the  toebar. 

Q.     When  you  find  them  upright '? 

A.  A  center  stake  is  put  in  the  center  of  the 
track. 

Q.     How  long  are  those  1 

A.     About  two  feet,  eighteen  inches. 

Q.     How  far  above  the  surface"? 

A.  Just  put  up  about  three  inches,  two  and 
a  half  or  three  inches  above  the  tie. 

Q.  Where  does  that  leave  them  with  reference 
to  the  rain  A.     About  three  inches  below  it. 

The  Court:     That  is  all  from  me. 

ROBERT  W.  WARD 

recalled,  having  been  previously  sworn,  testified  as 
follows : 

Cross-Examination 
By  Mr.  Gillen: 

Q.  Did  you  examine  the  statement,  Mr.  Ward? 

A.  I  did,  yes,  sir.  [141] 

Q.  Is  that  your  signature "? 

A.  That  is  my  signature. 
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Q.     Do  you  recall  having  read  that  statement? 

A.     Yes,  I  did. 

Mr.  Gillen:  I  wonder  if  I  might  have  the  state- 
ment. 

(Document  handed  to  counsel.) 

Q.  ]\Ir.  Ward,  did  you  ever  hear  a  discussion 
had  anywhere  that  the  railroad  company  was  going 
to  contend  that  Mr.  Schnee  was  carrying  a  grade 
stake  in  his  car  to  stir  up  battery  solution"? 

A.     I  don't  recall  of  ever  hearing  one,  Mr.  Gillen. 

Q.  Isn't  it  a  fact  that  when  this  statement  was 
taken  from  you  that  Mr.  Schnee  and  Mr.  Maley  told 
you  that  they  were  informed  from  talking  to  per- 
sons who  had  been  contacted  by  the  Claims  people 
a  year  earlier  that  that  was  going  to  be  the  conten- 
tion of  the  railroad?  A.    I  wouldn't  deny 

Mr.  Thompson:  Just  a  moment.  I  object  to  that 
on  the  ground  that  is  improper  cross-examination. 

The  Court:     He  may  answer. 

A.     I  wouldn't  deny  that,  but  I  still  don't  recall. 

Q.  Isn't  it  a  fact  that  that  is  why  you  made  the 
statement  with  reference  to  the  imjoossibility  or 
impracticability  of  attempting  to  use  a  grade  stake 
for  stirring  this  battery  solution?  [142] 

Mr.  Thompson:  There  is  no  showing  he  ever 
made  such  a  statement,  if  it  please  the  Court. 

The  Court:     He  may  answer. 

Mr.  Thompson :  The  statement  would  be  the  best 
evidence. 

(Question  read.) 
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A,     To  answer  that  yes  or  no,  I  would  say  no. 

Q.  Do  }'ou  have  any  explanation  you  would  care 
to  make? 

A.  I  made  the  statement  to  Mr.  Maley  and  Mr. 
Schnee  at  the  time  that  they  had  contacted  me  with 
this  reservation:  ^'Anj^thing  I  can  do  to  help  you 
out  I  will  be  glad  to,  insofar  as  I  can  remember  I 
will  tell  you  exactly  what  took  place." 

Q.     I  don't  think  that  is  responsive  to  the  ques- 

'tion.    Well,  let  it  stand.    Do  you  recall  why  you 

referred  in  your  statement  to  the  fact  that  a  grade 

stake  would  be  most  impractical  to  attempt  to  use 

to  stir  a  battery  solution? 

Mr.  Thompson:  If  it  please  the  Court  I  object 
to  counsel  purporting  to  ask  him  something  from 
a  statement  that  doesn't  appear  on  the  statement. 

Mr.  Gillen :  Counsel  has  read  the  statement  him- 
self;  you  will  find  it  appears  on  the  statement. 

The  Court :     Hand  me  the  statement. 

Mr.  Gillen:  I  would  like  permission  to  read  the 
fenfire  statement  to  the  Jury. 

The  Court:     Good.   Put  it  in  evidence  first. 

(Plaintiff's  Exhibit  5  in  evidence.)  [143] 

Mr.  Gillen:  I  take  it  Your  Honor  has  made  a 
ruling  on  the  objection  that  was  offered? 

The  Court :  We  have  admitted  the  statement  and 
you  are  going  to  read  it. 

Mr.  Gillen:    Yes. 

"Statement  of  Robert  W.  Ward — Signal  Fore- 
man— 70  Signal  Department — "   Is  that  70? 
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The  Witness:  S.  P.  Company,  Signal  Depart- 
ment, Signal  Gang,  yes,  sir. 

Q.  There  appears  to  be  something  that  looks 
like  70 — I  see,  "c/o  Signal  Department,  Tucson, 
Arizona. ' ' 

"I  was  signal  maintainer  at  Willcox,  Ariz.,  on 
August  29,  1946,  when  Adolph  Schnee  was  injured 
east  of  Willcox  when  the  motor  car  on  which  he  was 
riding  was  derailed.  I  was  called  by  the  station 
agent  to  identify  Mr.  Schnee  at  the  doctor's  office 
which  I  did  and  then  went  out  to  the  scene  of  the 
accident.  I  was  present  at  the  time  Mr.  Albert  C. 
Jacobson  picked  up  the  surveyors  stake  which  was 
apparently  the  cause  of  this  accident.  This  stake 
was  about  114x114  and  about  30  inches  long.  I  have 
been  a  signal  maintainer  for  about  22  years  and  I 
have  never  used  a  stake  of  this  kind  to  mix  batteries. 
It  would  be  too  large  and  cumbersome  to  use,  as  we 
use  a  thin  paddle  to  mix  battery  solution.  After  we 
picked  up  the  tools  we  placed  the  car  on  a  push  car 
and  took  it  into  the  Willcox  station.  Mr.  Norman 
Wisner,  section  foreman,  [144]  Ramon  Abilla,  sec- 
tion laborer,  myself  and  other  laborers  picked  this 
car  up.  We  also  found  a  piece  of  brake  shoe  laying 
near  the  scene  of  derailment,  which  had  apparently 
been  laying  there  for  some  time.  Mr.  Albert  Jacob- 
son  signal  supervisor,  Mr.  Lyons  Asst.  Div.  Engr. 
at  that  time  and  another  man  I  believe  was  Bob- 
Glasser  out  of  the  div.  engrs.  office  were  with  me 
at  the  time  the  stake  referred  to  above  was  found 
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and  this  was  the  day  after  the  accident  at  about 
noon.    Robert  W.  Ward,  Signal  Foreman,  Signal 
Gang  9,  Tucson  Division." 

Mr.  Gillen:  Now,  Mr.  Ward,  can  you  tell  us 
what  it  was  that  brought  up  the  topic  in  your  state- 
ment, if  you  remember,  with  regard  to  the  im- 
practicability if  not  the  impossibility  of  using  a 
grade  stake  to  mix  battery  solution? 

A.  I  never  used  one.  They  are  too  large  and  too 
cumbersome. 

Q.  What  I  am  asking  you,  do  you  recall  what 
brought  that  subject  up  that  caused  you  to  refer 
to  it  in  your  statement"? 

A.     I  don't  recall,  no,  sir. 

Q.  Do  you  recall  it  was  brought  to  your  attention 
and  you  had  already  had  information  on  the  fact 
that  it  was  being  contended  Mr.  Schnee  was  carry- 
ing that  stick  with  him  to  mix  battery  solution? 

A.  As  I  told  you,  I  don't  recall  but  I  don't  deny 
it  was  called  to  my  attention. 

Q.  Now,  isn't  it  a  fact  that  you  never  mentioned 
to  Mr.  Schnee  or  to  Mr.  Maley  that  the  grade  stake 
you  saw  out  at  the  [145]  scene  had  any  evidence  that 
it  had  been  used  in  a  battery  solution? 

A.     I  didn't  mention  that  as  I  recall,  no,  sir. 

Q.  Was  there  any  reason  why  you  didn't  men- 
tion it  to  them  if  you  recalled  at  that  time? 

A.    None  whatsoever. 

Q.  Do  you  think  your  memory  was  better  about 
matters  at  that  time  or  better  now? 
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A.     I  don't  know  that  it  is  any  different. 

Q.  You  recollect  you  testified  this  morning  that 
you  went  out  to  the  scene  first  with  Mr.  Hallmark 
and  you  don't  know  whether  you  discovered  the 
stake  or  whether  Mr.  Hallmark  pointed  it  out  to 
you?  A.     That  is  right. 

Q.  You  noted,  did  you  not,  in  this  statement  you 
said  you  were  with  Mr.  Jacobson  and  certain  other 
members  of  the  Southern  Pacific  Maintenance  force 
and  that  you  were  present  when  Mr.  Jacobson  pulled 
up  the  stake  that  caused  the  accident  and  that  was 
about  noon  the  day  after  the  accident;  were  you 
mistaken  about  that? 

A.  Could  I  answer  that  what  I  finally  told  Mr. 
Schnee  1 

Q.  No,  sir,  I  am  asking  you  to  answer  the  ques- 
tion I  put  to  you,  if  you  please. 

A.  I  don't  believe,  Mr.  Gillen,  the  statement  was 
Mr.  Jacobson  pulled  the  stake  up.  [146] 

Q.  Let's  read  the  statement  and  if  you  wish  I 
will  ask  permission  of  the  Court  to  have  it  placed 
back  in  you  hands :  ' ' .  .  .  I  was  present  at  the  time 
Mr.  Alfred  C.  Jacobson  picked  up  the  surveyors 
stake...."  If  I  said  "pulled"  I  mislead  you.  I 
apologize.  Picked  up  the  stake  which  was  appar- 
ently the  cause  of  this  accident.  And  at  the  conclu- 
sion of  the  page  you  told  who  was  present  and  said 
this  was  noon  the  day  after  the  accident.  Do  you 
wish  to  see  the  statement  ? 

A.     That  statement  is  in  error. 
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Q.     That  statement  is  iii  error? 

A.     That  part  of  it,  yes,  sir. 

Q.  You  say  it  was  as  you  testified  this  morning, 
Mr.  Jacobson  didn't  see  the  stake  until  you  took  it 
out  from  under  lock  and  key  and  showed  it  to  him 
and  Mr.  Lyons'?  A.     That  is  correct. 

Q.  You  can't  tell  us  why  you  didn't  mention, 
when  you  made  reference  to  the  stake,  why  you 
didn't  mention  in  your  statement  it  had  corrosive 
matter  on  it  or  the  appearance  of  having  been  in  a 
corrosive  solution  ? 

A.  Well,  it  is  better  than  two  years  later.  It 
didn't  appear  to  amount  to  anything.  I  never  even 
let  it  enter  my  mind  that  it  could  be  of  some 
importance. 

Q.  But  you  admit  there  might  have  been  a  dis- 
cussion to  the  effect  that  they  were  attempting  to 
say  Mr.  Schnee  had  that  stick  and  had  used  it  in 
a  solution?  [147]  A.     That  is  so. 

Q.  You  stated  in  your  statement  that  w^ould  be 
most  cumbersome  and  wouldn't  be  practical  to  you, 
is  that  right?  A.     That  is  right. 

Q.  Do  you  say  that  you  were  also  present  when 
the  car  was  loaded  on  the  flatcar?  A.     Yes,  sir. 

Q.  And  you  were  iDresent  and  heard  Mr.  Wisner 
testify,  did  you  not  ? 

A.     No,  I  wasn't.     I  was  out  in  the  hall. 

Q.  If  Mr.  Wisner  said  you  were  not  present 
when  he  moved  the  flatcar  with  his  section  hands 
you  would  say  he  w^as  mistaken  ? 
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A.     I  would  say  he  was  mistaken. 

Q.  You  have  a  distinct  recollection  of  assisting 
in  the  loading  of  that  motorcar  onto  the  flatcar  to  be 
hauled  into  Willcox?  A.     Yes,  sir, 

Q.  And  that  was,  was  it  not,  Mr.  Ward,  right 
after  you  had  left  Mr.  Hallmark  and  Mr.  Singleton? 

A.     That  is  correct. 

Q.  And  that  was  right  after  you  had  first  had 
called  to  your  attention  the  stake  ? 

A.  Not  immediately,  right  after  we  had  returned 
to  Willcox  in  the  automobile. 

Q.  I  understand  that,  but  it  was  right  after  the 
trip  where  [148]  you  had  gone  out  there  with  Mr. 
Hallmark  and  Mr.  Singleton  and  for  the  first  time 
saw  the  stake?  A.     Yes,  sir. 

The  Court:  Why  don't  you  put  on  this  pad,  I 
would  like  for  you  to  do  it  for  me,  put  the  rails 
there  and  put  the  car  there  the  way  you  saw  it  in 
relation  to  the  rails. 

Mr.  Gillen :  I  have  concluded  my  cross-examina- 
tion, your  Honor,  with  the  exception  of  whatever 
your  Honor  wishes. 

The  Court :  Mark  the  car  front  end  or  rear  end, 
how^ever  you  do  that. 

A.     All  right,  sir. 

The  Court :     Pass  the  sketch  down  to  the  lawyers. 

(Sketch  handed  to  counsel  for  plaintiff.) 

The  Court:  When  you  get  through  with  it  take 
it  over  to  Mr.  Thompson. 

(Sketch  handed  to  counsel  for  the  defendant.) 
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The  Court:  Do  3^011  want  to  ask  any  questions 
about  that  or  make  any  use  of  that? 

Mr,  Gillen:     May  I  see  it  once  more,  please. 

The  Court:  I  am  not  going  to  force  it  on  you 
gentlemen. 

TNIr.  Gillen :  I  think  it  would  be  very  useful,  your 
Honor. 

Q.  Mr.  Ward,  when  you  drew  the  diagram  for 
His  Honor  and  indicated  east  on  the  diagram  you 
were  indicating  railroad  east,  is  that  correct? 

A.     Correct.  [149] 

Q.     Looking  toward  Willcox? 

A.  No,  that  is  w^est  from  the  scene  of  the  acci- 
dent. 

Q.  That  is  right,  looking  away  from  Willcox  is 
what  I  meant  to  say.  A.     That  is  right. 

Q.  And  that  is  the  way  the  front  of  the  car  was 
pointed?  A.     Yes,  sir. 

Q.     Railroad  east  away  from  Willcox? 

A.     That  is  correct. 

Mr.  Gillen:  I  should  like  with  the  Court's  per- 
mission to  have  the  diagram  Your  Honor  had  drawn 
marked  as  an  exhibit  for  the  plaintiff. 

The  Court:  Very  well.  Pass  it  around  to  the 
Jury  after  it  is  marked. 

(Plaintiff's  Exhibit  6  in  evidence.) 

Redirect  Examination 
By  Mr.  Thompson : 

Q.  Do  you  recall  when  Mr.  Maley  took  this  state- 
ment from  you,  Mr.  Ward? 


184  Adolpli  J.  ScJinee  vs. 

(Testimony  of  Robert  W.  Ward.) 

A.     You  mean  the  exact  date"? 

Q.    Yes. 

A.  It  was  a  Sunday  afternoon  and  I  believe  it 
was  at  least  two  weeks  in  January  of  1948. 

Q.     It  was  January,  1948'? 

A.     I  think  so.  [150] 

Q.  Did  you  have  occasion  to  make  any  written 
report  of  this  accident  immediately  following  the 
time  of  the  accident,  Mr.  Ward "? 

A.    Yes,  I  did. 

Q.  And  was  that  statement  made  within  a  matter 
of  a  few  weeks  or  a  few  days  from  the  time  of  the 
accident "? 

A.  I  don't  recall  the  exact  time,  but  it  was 
shortly  after  the  accident. 

Q.  Was  the  statement  then  made  you  made  for 
the  benefit  of  the  Company"?  A.     Yes,  sir. 

Q.  And  you  told  in  that  statement  what  you 
then  recalled  had  hai^pened,  is  that  correct? 

Mr.  Gillen:  Just  a  moment.  I  object  to  leading 
and  suggestive  questions  and  also  the  statement 
would  be  the  best  evidence. 

Mr.  Thompson:  If  it  please  the  Court,  I  think 
this  is  a  very  proper  question  to  ask  him. 

The  Court:  You  are  going  to  put  the  statement 
in,  aren't  you? 

Mr.  Thompson :     Yes. 

The  Court :     Let  us  get  it  marked. 

(Defendant's  Exhibit  A  marked  for  identifi- 
cation.) 
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The  Court:  Now,  Mr.  Gillen  will  have  to  have 
a  chance  to  look  that  over  in  fairness,  so  if  yom  have 
another  witness  to  [151]  put  on  for  the  next  fifteen 
minutes  Mr.  Gillen  can  look  that  over  during  the 
recess. 

DAVID  WISNER,  JR. 

called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Thompson: 

The  Court :  How  many  witnesses  do  you  have  on 
liability? 

Mr.  Thompson:  I  want  to  cross-examine  the 
plaintiff  and  we  have  two  witnesses  there  at  the 
scene  of  the  accident. 

Q.     (By  Mr,  Thompson) :     State  your  name. 

A.    David  E.  Wisner. 

Q.     Where  do  you  reside,  Mr.  Wisner? 

A.     Bowie,  Arizona. 

Q.  And  what  is  your  position  with  the  S.  P. 
Company  ?  A.     Roadmaster. 

Q.     How  long  have  you  been  so  employed? 

A.     About  eight  years. 

Q.  And  were  you  so  employed  on  August  29, 
1946?  A.     Yes. 

Q.  Do  you  recall  having  been  in  Willcox  on  the 
date  of  August  29,  1946  ?  A.     Yes. 

Q.    What  fixes  that  date  in  your  recollection? 

A.     Well,  I  made  a  motorcar  trip  with  Mr.  Lyons 
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who  was  then   [152]   Assistant   Division  Engineer 

on  the  Tucson  Division.     We  went  from  Bowie  to 

Cochise. 

Q.     Just  a  moment,  was  that  trip  that  fixed  it 

A.  No,  reviewing  a  statement  I  made  to  the  Su- 
perintendent shortly  after  this  accident  happened. 

Q,     Did  you  know  the  plaintiff,  Mr.  Schnee'? 

A.     I  had  seen  him  a  few  times. 

Q.     Did  you  hear  of  an  accident  he  had  out  there  ? 

A.     The  following  day. 

Q.     The  following  day*?  A.     Yes. 

Q.  And  it  was,  now,  coming  back  to  August  29th 
then  what  did  you  do  that  day?  Just  tell  the  Jury 
briefly  and  who  was  with  you  ? 

Mr.  Gillen:  Just  a  moment.  If  he  didn't  hear 
about  the  accident  until  the  following  day  I  object 
to  the  question  as  incompetent,  irrelevant  and  im- 
material and  having  no  bearing  on  the  issue. 

Mr.  Thompson:  The  purpose  is  to  show  he 
passed  over  and  back  over  this  same  track, 

Mr.  Gillen:  This  would  be  incomjDetent,  irrele- 
vant and  immaterial.     So  did  Schnee. 

The  Court:     He  may  answer. 

A.  Mr.  Lyons  and  myself  left  Bowie  between  7 
and  8  o'clock  in  the  morning,  made  a  motorcar  trip 
to  Cochise.  Mr.  Lyons  [153]  left  me  there  and 
continued  on  west.  I  returned  to  Willcox  that  day 
and  ate  lunch  and  between  12 :30  and  1  o'clock  I  put 
my  motorcar  on  and  started  back  to  Bowie,  con- 
tinued back  to  Bowie. 
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Q.  As  the  Roadmaster  is  it  your  duty  to  inspect 
the  roadway?  A.     Yes,  sir. 

Q.     Is  that  part  of  your  duty?  A.     Yes. 

The  Court:    Is  that  what  you  were  doing? 

A.    Yes. 

Q,  (By  Mr.  Thompson) :  Are  you  familiar  with 
the  first  signal  containing  the  block  signal  west  of 
Willcox,  were  you  familiar  with  that? 

The  Court:     West? 

Mr.  Thompon:     I  mean  east  of  Willcox. 

A.     Approximately. 

Q.  Did  you  have  occasion  to  pass  over  all  the 
track  between  Willcox,  the  mainline  between  Will- 
cox and  Bowie,  is  that  correct,  that  day? 

A.    Yes. 

Q.     First  going  and  then  returning  to  Bowie? 

A.    Yes. 

Q.  You  made  the  last  trip,  you  say,  sometime 
after  lunch?  A.    Yes. 

Q.  Now,  where  is  Cochise  and  where  is  Bowie 
with  reference  [154]  to  Willcox? 

A.  Cochise  is  west  from  Willcox  approximately 
nine  or  ten  miles  and  Bowie  is  twenty-four  miles 
east  of  Willcox. 

Q.     Are  they  both  on  the  main  line  of  the  South- 
^  ern  Pacific?  A.    Yes. 

(pl  Q.  Did  your  motorcar  experience  any  difficulty 
at  any  point  along  the  line  that  day  particularly 
as  you  passed  east  from  Willcox?  A.     No. 

Mr.  Gillen :     I  offer  the  objection  it  is  leading  and 
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suggestive,  cross-examining  his  own  witness  and  it 
is  incompetent,  irrelevant  and  immaterial  whether 
or  not  he  encountered  any  difficulty. 

The  Court:     Answer. 

A.     No. 

Q.  Did  you  see  or  observe  any  obstruction  on  the 
rails  as  you  passed  from  Willcox  east  that  day 
going  towards  Bowie  in  the  afternoon? 

A.    No. 

The  Court:  Was  there  anything  between  the 
rails  ? 

A.    No. 

Q.  (By  Mr.  Thompson) :  Did  you  see  Mr. 
Schnee  at  any  time  that  day,  Mr.  Wisner? 

A.  After  I  placed  my  motorcar  on  the  track  I 
heard  a  train  coming  from  the  east  some  four  or 
five  miles  from  Willcox.  The  [155]  motorcar  and 
myself  went  to  the  east  switch,  set  our  car  over 
and  back  into  the  siding. 

Q.     Where  was  that  in  Willcox? 

A.     East  switch  at  Willcox. 

Mr.  Gillen:     May  we  have  the  time  of  day? 

A.  Between  12  and  1  o'clock,  12:30  and  1.  I 
observed  the  Signal  Maintainer  bring  his  motorcar 
from  the  tool  house,  place  it  on  the  mainline  headed 
west;  about  that  time  the  block  signals  went  up 
and  he  run  his  motorcar  to  the  west  switch,  set  it 
over  on  the  side  and  backed  up  to  the  tool  house 
and  that  is  the  last  I  observed. 

Mr.  Gillen:  I  move  that  be  stricken  as  incom- 
petent, irrelevant  and  immaterial. 
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The  Court:     It  is  stricken,  disregard  it. 

Mr.  Gillen:  May  I  resi^ectfuUy  request  that  the 
Jury  be  admonished  to  disregard  it? 

The  Court:     I  did. 

Mv.  Henderson:  The  position  of  Mr.  Schnee 
shortly  before  he  made  this  trip  headed  west  I 
think  is  extremely  important. 

The  Court:     Isn't  this  the  day  before? 

Mr.  Henderson:  No,  the  same  afternoon.  Your 
Honor,  between  12:30  and  1  o'clock. 

Mr.  Gillen:  This  is  the  Imich  hour  in  the  yard, 
an  hour  before  this  man  started  out. 

The  Court:  I  thought  he  went  over  the  line  the 
day  before.  [156] 

Mr,  Thompson:  No,  Your  Honor,  the  same  day 
before  the  accident. 

The  Court :  Witness,  when  did  you  make  the  in- 
spection of  the  track — oh,  yes,  you  heard  about  the 
accident  the  next  day,  didn't  you? 

The  Witness:     Yes. 

The  Court :  You  are  talking  about  the  day  after 
the  accident? 

The  Witness:     Yes. 

Q.  You  made  this  inspection  east  of  Willcox  the 
day  after  the  accident? 

The  Witness:     The  day  of  the  accident. 

The  Court:     What  time  did  you  leave  Willcox? 

A.  Between  12:30  and  1  o'clock.  I  arrived  back 
to  Willcox  from  Cochise,  went  and  ate  lunch  and 
proceeded  to  Bowie. 
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The  Court:  I  had  my  days  wrong.  Now,  ask 
your  question  again. 

Q.  (By  Mr.  Thompson)  :  I  asked  you  if  you 
saw  Mr.  Schnee  at  any  time  the  day  of  August  29, 
1946. 

Mr.  Gillen:  To  which  I  offer  the  objection  it  is 
incompetent,  irrelevant  and  immaterial  unless  he 
saw^  him  by  the  scene. 

The  Court:     Overruled.     Answer  yes  or  no. 

A.     Yes. 

Q,  And  where  did  you  see  him  and  what  was  he 
doing?  [157] 

A.  He  took  his  motorcar  up  to  the  main  line 
headed  west  and  when  this  train  entered  the  block 
he  run  it  up  to  the  west  switch,  run  it  over  and 
backed  it  up  to  his  tool  house. 

Mr.  Thompson :     That  is  all. 

Mr.  Gillen :  Now,  I  renew  my  objection  and  move 
the  answer  be  stricken.  This  was  during  the  noon 
hour  between  12  and  12:30. 

Mr.  Thompson :    12 :30  and  1. 

Mr.  Gillen:  I  beg  your  pardon.  This  man  said 
he  resumed  his  trip  on  between  12:30  and  1  and 
pulled  his  car  up  to  get 

The  Court:  Complete  your  objection,  then  I  wiU 
rule. 

Mr.  Gillen :  I  move  it  be  stricken  as  incompetent, 
irrelevant  and  immaterial,  if  it  please  the  Court. 
What  he  saw  Mr.  Schnee  doing  in  the  yard  at 
Willcox   during  the  noon  hour,   particularly  with 
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reference  to  backing  his  motorcar  up  into  the  work 
shed  would  have  absohitely  no  hearing  how  he  placed 
his  motorcar  or  what  happened  to  his  motorcar  a 
half  hour  or  better  than  a  half  hour  after  this  man 
admits  he  left  the  yard.  This  gentleman  says  he 
left  the  yard  between  12:30  and  1  to  continue  his 
journey.  Mr.  Schnee  testified  his  limch  hour  was 
12  to  1  and  it  was  some  several  minutes  after  it  he 
started  out,  went  out  to  this  signal  and  found  he 
didn't  have  the  material,  came  back  to  Willcox  and 
got  his  material  and  went  out  to  the  signal  again 
and  the  accident.  It  is  entirely  [158]  too  remote. 
I  ask  it  be  stricken  and  the  Jury  admonished  to 
disregard  it. 

The  Court:     Motion  denied.    It  may  stand. 

Cross-Examination 
By  Mr.  Gillen : 

Q.  You  were  making  an  inspection  of  the  road- 
bed, were  you.  A.     Yes,  sir. 

Q.  Did  you  see  anything  along  the  roadbed  that 
formed  an  obstacle  that  you  as  Roadmaster  w^ould 
want  removed  f  A.     No,  sir. 

Q.  Did  you  pass  the  scene  that  you  later  learned 
was  the  scene  of  the  accident? 

A.     At  what  time? 

Q.     Any  time.  A.     That  day,  yes. 

Q.    What  time? 

A.  Sometime  during  the  morning  I  went  west 
over  it  and  sometime  betw^een  12:30  and  1  o'clock 
I  went  east  back  over  it. 
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Q.  When  you  went  east  back  over  it  between 
12:30  and  1  o'clock  did  you  observe  any  obstacle  in 
the  roadbed?  A.     No,  sir. 

Q.     Any  foreign  object  in  the  roadbed'? 

A.     No,  sir. 

Q.  Did  you  observe  a  brake  shoe  or  U-shaped 
piece  of  metal  appearing  to  be  a  brake  hanger? 

A.     No,  sir. 

Q.     Did  you  observe  a  grade  stake? 

A.     No,  sir. 

Q.  You  see  lots  of  grade  stakes  along  the  right- 
of-way  ? 

A.  As  a  rule  they  are  placed  for  grade  raising 
purpose. 

Q.  You  see  lots  of  them  along  the  right-of-way, 
don't  you?  A.     Not  lots  of  them. 

Q.    You  see  many  of  them? 

A.     I  see  some,  yes. 

Q.  You  know  the  survey  parties  for  the  Southern 
Pacific  are  constantly  at  work  and  constantly  put- 
ting up  their  grade  stakes?  A.     Yes. 

Q.     That  goes  on  day  in  and  day  out? 

A.     Yes. 

Q.  In  the  course  of  being  a  Roadmaster  you  have 
seen  lots  of  grade  stakes  sticking  up  and  lying  down 
between  the  rails  and  alongside,  parallel  ? 

A.  I  have  seen  them  sticking  up.  I  have  never 
seen  them  between  the  rails. 

Q.  Your  father  testified  he  had  seen  many  lying 
between  the  rails.    You  have  never  seen  them? 
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A.     No,  sir. 

Q.  When  you  see  a  piece  of  metal  between  the 
rails  such  as  a  brake  shoe  or  any  object  of  that 
kind,  what  within  the  course  [160]  of  the  safety 
rules  and  your  particular  duties  do  you  do  about  it  ? 

A.  I  observe  it;  if  enough  to  do  any  damage  to 
anything  I  stoj)  and  remove  it  from  the  track. 

Q.     You  stop  and  remove  it  from  the  track? 

A.    Yes. 

Q.  You  are  the  one  that  determines  whether  or 
not  it  is  dangerous  ? 

A.     If  I  observe  it,  yes. 

Q.  I  say,  you  are  the  one  when  you  observe 
something,  you  are  the  one  that  determines  whether 
it  is  dangerous?  A.     Yes. 

Q.  If  you  don't  think  it  is  dangerous  you  don't 
remove  it?  A.     Yes. 

Q.  So  if  you  see  a  big  U-shaped  piece  of  metal 
off  a  brake  hanger,  would  3^ou  leave  that  laying  if 
you  found  it  lying  between  the  ties  ? 

A.     If  it  is  down  below  the  ties,  possibly,  yes. 

Q.  Isn't  it  the  duty  of  the  section  gangs  to  keep 
the  right  of  way  completely  clear  of  any  foreign 
object? 

A.  They  are  supposed  to  keep  the  scrap  cleaned 
off,  yes. 

Q.  If  you  see  objects  along  the  right-of-way,  do 
you  call  it  to  the  attention  of  your  section  crews? 

A.     Yes. 

Q.     Do  you  ever  hold  any  investigation  or  take 
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any    disciplinary    [161]    measures    against    section 

crews  for  not  keeping  right-of-ways  clear? 

A.     I  haven't  but  it  has  been  done,  I  presume. 

Q.     It  has  been  done.    You  say  you  didn't  know 
Mr.  Schnee? 

A.     I  didn't  know  him  personally. 

Q.     And  you  say  that  you  had  seen  him*? 

A.     I  had  seen  him  a  number  of  occasions,  yes. 

Q.     Before  this  day?  A.     Yes. 

Q.     Where  was  the  first  occasion? 

A.     When  he  was  maintainer  at  Willcox. 

Q.     How  long  before  this  day? 

A.     I  can't  recall  that. 

Q.     Sir? 

A.     That  is  too  far  back,  I  can't  recall  it. 

Q.     You  can  recall  you  saw  him  moving  his  car 
and  backing  it  up  against  the  shed? 

A.     That  was  brought  to  my  mind  by  reading  the 
statement  I  made  shortly  after  the  accident. 

Q.     Where  were  you  first  encomitered  to  make 
a  statement?  A.     That  I  don't  recall. 

Q.    You  don't  remember  that?  A.     No. 

Q.     By  whom  were  you  encountered  to  make  aj 
statement  ? 

A.     In  the  superintendent's  office.  [162] 

Q.    And  to  whom  did  you  make  the  statement? 

A.     I  wrote  the  statement  out  myself  and  mailec 
it  in  to  the  superintendent's  office. 

Q.     When? 

A.     Some  time  after  the  accident,  I  don't  remem- 
ber the  date. 
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Q.  Who  told  you  it  was  this  man  you  had  seen 
moving-  the  car  that  was  involved  in  the  accident  ? 

A.     Will  you  state  that  question  again? 

Q.  Who  told  you  it  was  this  man  that  you  had 
seen  moving  this  car  that  was  involved  in  the  acci- 
dent? 

A.  Different  ones  and  from  reports,  a  wire  re- 
port on  it. 

Q.     A  wire  report?  A.     Yes. 

Q.  When  did  you  receive  the  wire  report  and 
where?  A.     I  didn't  receive  one  but  I  saw  it. 

Q.     When  did  you  see  it  and  where  ? 

A.  It  was  possibly  mailed  to  me  later  when  I 
was  asked  to  make  a  rejoort  on  it. 

Q.     You  don't  remember?  A.     No. 

Q.  What  were  you  carrying  in  your  car  that 
day? 

A.  All  I  had  on  my  car  was  a  track  level  to 
determine  the  gauge  and  level  of  the  track. 

Q.     That  was  all?  A.     That  is  all.  [163] 

Q.     No  tools,  nothing  but  a  track  gauge? 

A.     That  is  right,  just  small  tools. 

Q.     Carrying  no  wood?  A.     No. 

Q.  When  did  you  last  inspect  your  car  to  deter- 
mine what  you  had  on  board? 

A.     Before  I  left. 

Q.  You  made  an  inspection  to  find  out  what  you 
had  on  the  car  between  seven  and  eight  that 
morning  ?  A.     Yes. 

Q.     Anybody  use  that  car  besides  you? 


196  Adolph  J.  ScJinee  vs. 

(Testimony  of  David  Wisner,  Jr.) 

A.    No. 

Q.     Nobody  uses  that  car  besides  you? 

A.    No. 

Q.  You  took  Mr.  Lyons  to  a  certain  point,  let 
him  off  and  went  on  about  your  affairs,  is  that  cor- 
rect ?  A.     Yes. 

Q.  Why  were  you  inspecting  the  road  that  par- 
ticular day? 

A.  It  is  my  duty,  I  go  over  it  once  or  twice  every 
week  to  inspect.  At  that  time  Mr.  Lyons  wanted 
to  make  this  trip.  Whenever  I  pass  over  it  I  am 
always  looking  at  the  track. 

Q.  Was  it  a  regular  inspection  tour  or  were  you 
accommodating  Mr.  Lyons,  the  assistant  divisional 
engineer?  A.    You  can  say  both,  I  guess. 

Q.     When  had  you  last  inspected  the  roadbed? 

A.     I  can't  remember. 

Q.  You  can't  remember.  When  had  you  last 
seen  Schnee  prior  to  this? 

A.     That  I  can't  remember  either. 

Q.  And  while  you  were  inspecting  the  roadbe( 
that  day,  did  you  encounter  any  surveying  parties 
of  the  Southern  Pacific?  A.     No. 

Q.  Nowhere  between  the  point  west  to  the  point] 
east  of  Bowie?  A.     Not  to  my  memory. 

Q.     Did  you  encounter  any  section  gangs? 

A.    Yes. 

Q.    Where? 

A.     That  I  can't  remember  where.  There  are  twoj 
gangs  working  between  Bowie  and  Willcox,  there 
are  two  section  gangs. 
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Q,     You  don't  know  where  you  encountered  them'? 

A.     I  don't  know  wheie  I  encountered  them. 

Q.     Did  you  encounter  both  of  them? 

A.    Yes. 

Q.  Bowie  is  east  of  Willcox,  isn't  it,  railroad 
east?  A.     That  is  right. 

Mr.  Gillen:     I  think  that  is  all. 

Mr.  Thompson:     That  is  all. 

The  Court :    We  will  resume  at  1 :30. 

(Whereupon,   a  recess  w^as   taken  at  12:00 
o'clock,  noon,  until  [165]  1:30  o'clock,  p.m.) 

ROBERT  W.  WARD 

recalled  as  a  witness,  having  been  previously  sworn, 
testified  as  follows : 

Redirect  Examination 

By  Mr.  Thompson : 

Q.  Before  you  left  the  stand  I  asked  whether  or 
not  you  made  a  statement  to  the  Southern  Pacific? 

A.     I  did. 

Q.     You  had  seen  that  statement  prior  to  the  time 
you  came  on  the  stand  this  morning? 
P    A.     Yes,  sir. 

Q.  And  had  refreshed  your  recollection  from 
that  statement?  A.     Yes,  sir. 

Q.  At  the  time  of  the  accident  I  will  ask  you 
whether  or  not  it  was  any  part  of  your  duty  to 
investigate  accidents?  A.     No,  sir. 

Q.  Did  you  occupy  any  position  with  the  signal- 
men's union?  A.    I  did. 
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Q.     What  was  it  ? 

A.     Local  chairman  of  the  grievance  committee. 

Q.  It  was  your  duty  to  represent  the  men  in  that 
department  ? 

Mr,  Gillen:  Just  a  moment.  That  is  objected  to 
as  incompetent,  irrelevant  and  immaterial. 

The  Court :     He  may  answer.  [166] 

A.    Yes,  sir. 

Q.  You  mentioned  in  your  direct  testimony  the 
markings  you  said  were  on  the  stick  or  stake  that 
was  found  at  the  scene  of  the  accident.  Were  those 
markings  completely  around  the  stick  or  only  on  one 
side?  A.     All  around  the  stake. 

Q.     To  about  what  height  1 

A.    About  twelve  inches. 

Q.  Now,  Mr.  Ward,  I  will  ask  you  again  about 
these  battery  jars,  how  wide  and  how  deep  did  you 
say  they  were  ? 

A.  About  fourteen  inches  deep  and  about  four 
inches  by  five  and  a  half.  They  are  a  little  l)it 
oblong,  not  oblong — ^what  shape  is  that — a  little 
wider  than 

Q.     A  little  longer  than  they  are  widef 

A.     That  is  right. 

Q.  I  think  you  were  handed  the  Defendant's 
Exhibit  A.  Did  you  see  that?  Was  that  handed  to 
you  this  morning?  A.     Not  this  morning. 

Q.  Will  you  examine  it  and  see  if  that  is  the 
statement  you  referred  to?  A.    Yes,  sir,  it  is. 
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Mr.  Tlionipsou:  We  offer  the  statement  in  evi- 
dence. 

Mr.  Gillen:  Of  course  we  will  object  to  that.  I 
would  like  to  examine  the  witness  on  voir  dire  first 
as  a  basis  for  my  objection.  [167] 

The  Court:     All  right. 

Q.  (By  Mr.  Gillen):  Mr.  Ward,  at  the  time 
you  made  that  statement  was  Mr.  Schnee  present? 

A.     No,  sir. 

Q.  Mr.  Schnee  at  that  time  was  confined  in  the 
hospital  recovering  from  his  injuries  or  being 
treated  for  his  injuries  f  A.     That  is  correct. 

Mr.  Gillen:  I  offer  the  objection  the  statement 
would  be  completely  hearsay  as  to  the  Plaintiff 
Schnee,  and  it  is  offered  as  a  self-serving  statement 
of  the  defendant. 

The  Court:     It  is  admitted. 

(Defendant's  Exhibit  A  in  evidence.) 

Mr.  Thompson:  May  we  read  it  to  the  Jury? 
First,  the  date  of  the  statement,  was  it  taken  on  the 
date  it  bears'? 

The  Witness:  I  didn't  observe  the  date. 
F  Mr.  Gillen:  Now,  I  would  like,  before  counsel 
reads  the  statement,  in  support  of  my  previous 
motion  I  would  like  to  supplement  that  with  an 
objection  that  the  statement  contains  numerous  con- 
clusions not  based  upon  fact.  I  would  like  Your 
Honor  to  have  the  opportunity  to  look  at  the  state- 
ment. 

The  Court:     I  will  read  it. 
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The  Court:     It  is  admitted. 

Mr.  Thompson:     I  may  read  it  then. 

"Southern  Pacific  Company  Statement  Relating 
to  Accident.  [168] 

"I  was  signal  maintainer  at  Willcox,  Arizona,  on 
Aug,  29,  1946,  when  Adolph  Schnee  was  injured 
east  of  Willcox  when  the  motor  car  on  which  he  was 
riding  was  derailed.  I  was  called  by  the  station 
agent  to  identify  Mr.  Schnee  at  the  doctor's  office 
which  I  did  and  then  went  out  to  the  scene  of  the 
accident.  I  was  present  at  the  time  Mr.  Albert  C. 
Jacobson  picked  up  the  surveyors  stake  which  was 
apparently  the  cause  of  this  accident.  This  stake 
was  about  li4xli/4  and  about  30  inches  long.  I  have 
been  a  signal  maintainer  for  about  22  years  and  I 
have  never  used  a  stake  of  this  kind  to  mix  bat- 
teries. It  would  be  too  large  to  mix  battery  solution. 
After  we  ]3icked  up  the  tools  we  placed  the  car  on 
a  push  car  and  took  it  into  the  Willcox  station.  Mr. 
Norman  Wisner,  section  foreman,  Ramon  Abilla, 
section  laborer,  myself  and  other  laborers  picked 
this  car  up.  We  also  found  a  piece  of  brake  shoe 
laying  near  the  scene  of  derailment,  which  had 
apparently  been  laying  there  for  some  time.  Mr.] 
Albert  Jacobson,  signal  supervisor,  Mr.  Lyons,  Asst. 
Div.  Engr.  at  that  time  and  another  man  I  believe 
was  Bob  Glasser,  out  of  the  div.  engrs.  office,  were] 
with  me  at  the  time  the  stake  referred  to  above  wasi 


\ 


Southern  Pacific  Company,  etc.  201 

(Testimony  of  Robert  W.  Ward.) 
found  and  this  was  the  day  after  the  accident  at 
about  noon.    Robert  W.   Ward,   Signal   Foreman, 
Signal  Gang  9,  Tucson  Division." 

Q.  (By  Mr.  Thompson) :  Was  this  stick  or 
stake  about  which  you  testified,  Mr.  Ward,  too  large 
to  have  been  put  in  a  battery  jar?  [169] 

A.     I  didn't  hear  that  question,  I  am  sorry. 

(Question  read.) 

Mr.  Gillen:     I  object  to  that  question  as  incom- 
petent, irrelevant  and  immaterial. 
The  Court:     He  may  answer. 
A.    No. 
Mr.  Thompson :    That  is  all. 

Recross-Examination 
By  Mr.  Gillen: 

Q.  Did  you  talk  to  anybody  over  the  noon  hour, 
Mr.  Thompson  or  Mr.  Goins,  the  Claims  Adjuster? 

A.  Relative  to  this,  no,  I  didii't  talk  to  either  one 
of  those  gentlemen  over  the  noon  hour. 

Q.  Did  you  talk  to  anybody  about  your  testi- 
mony or  statement?  A.     No. 

Q.  You  did  not,  over  the  noon  hour.  When  did 
you  last  talk  to  them,  to  either  of  the  attorneys  or 
Mr.  Goins? 

A.  I  don't  know  what  time  but  I  talked  to  them 
yesterday. 

Q.    Yesterday?  A.     Yesterday. 

Q.  Now,  did  you  talk  to  any  of  the  other  wit- 
nesses today  about  your  testimony? 
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A.     Not  about  testimony,  no. 

Q.  Did  you  talk  to  Mr.  Wisner,  Senior,  about 
your  testimony?  A.     I  did  not,  no,  sir.  [170] 

Q.  You  didn't  tell  him  lie  was  mistaken  wlien 
he  said  he  had  gone  out"? 

A.  I  did  not,  no,  sir.  I  don't  know  that  he  said 
that. 

Q.     You  didn't  ask  him  about  itf 

A.     No,  sir. 

Q.  Now,  with  regard  to  this  stake  you  referred 
to  in  your  statement  given  to  the  Company,  who 
was  it  that  suggested  to  you  that  it  was  used  to  stir 
battery  solution? 

A.  I  don't  remember  that  it  was  anybody,  Mr. 
Gillen. 

Q.  You  had  never  seen  one  used  for  that  pur- 
pose, had  you? 

A.     Not  a  surveyor's  stake,  no,  sir. 

Q.  And  you  had  trained  men  to  be  maintainers, 
had  you  not?  A.     I  beg  your  pardon? 

Q.  You  had  trained  men  to  be  signal  main- 
tainers? A.     That  is  correct. 

Q.  You  had  shown  them  how  to  build  batteries, 
had  you  not?  A.     That  is  correct. 

Q.  When  you  showed  them  how  to  stir  the  solu- 
tion you  showed  them  how  to  stir  it  with  a  light 
wood  paddle?  A.     That  is  correct. 

Q.  So  with  regard  to  this  surveyor's  stake  that 
was  found  and  placed  under  lock  and  key  and  since 
disappeared  for  some  reason,  all  you  can  testify' 
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to  is  you  observed  some  discoloration  on  the  stick 

you  concluded  to  be  this  solution? 

A.    That  is  correct.  [171] 

Q.  You  don't  know  whether  it  was  that  solution 
that  left  that  marking  on  the  stick,  you  don't  know 
whether  it  was  because  it  was  used  to  stir  a  battery 
or  because  it  had  picked  it  up  by  lying  on  the  road- 
bed, is  that  right? 

A.  No,  I  wouldn't  say  it  that  way  if  I  under- 
stand your  question  correctly. 

Q.  Well,  if  you  don't  understand  it  I  will  try 
to  clarify  it.  A.     I  wish  you  would. 

Q.  You  don't  know  whether  this  stick  ever  was 
used  to  stir  a  battery? 

A.     I  never  saw  it  used  to  stir  a  battery,  no,  sir. 

Q.     Just  your  conclusion? 

A.     Just  my  conclusion. 

Q.  Was  this  stick,  to  your  knowledge,  ever  put 
to  a  test  to  determine  what  this  discoloration  was? 
Was  it  tested  chemically? 

A.     Not  that  I  know  of. 

Mr.  GHlen:     That  is  all. 

Mr.  Thompson :     That  is  all. 

Q.  (By  The  Court) :  That  statement  says  a 
part  of  the  stick  was  wedged  under  the  car,  is  that 
so? 

A.  Yes,  sir,  part  of  a  stick.  Did  it  say  "the 
stick?" 

Q.     Part  of  a  stick.  A.     That  is  correct. 

The  Court :     Do  you  want  to  ask  him  any  more  ? 


204  Adolph  J.  ScJinee  vs. 

Mr.  Gillen :     That  is  all. 
Mr.  Thompson :     That  is  all. 

J.  M.  CARROLL 

called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Thompson: 

Mr.  Thompson:  May  I  have  these  marked  for 
identification  as  one  exhibits 

(Exhibit  B  marked  for  identification.) 

Q.    Will  you  state  your  name  for  the  record? 

A.     James  M.  Carroll. 

Q.    Where  do  you  reside,  Mr.  Carroll? 

A.     3209  North  Geronimo  Avenue,  Tucson. 

Q.     How  long  have  you  resided  in  Tucson? 

A.     Smce  about  1935. 

Q.     What  is  your  present  occupation? 

A.     General  contractor. 

Q.  What  was  your  employment  in  August  and 
September  and  October,  1946? 

A.  Junior  Engineer,  Engineering  Department, 
Southern  Pacific  Company. 

Q.  As  such  junior  engineer,  did  you  from  time 
to  time  have  occasion  to  take  pictures?  [173] 

A.    I  did. 

Q.  Referring  to  the  Defendant's  Exhibit  B  for 
identification,  will  you  examine  those  pictures  and 
say  whether  or  not  you  have  seen  them  before  ? 
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A.     Yes,  I  took  these  jjictures. 

Q.     Do  you  recall  when  and  where"? 

A.  I  took  them  at  the  Tucson  yards  in  October 
of  1946. 

Q.    And  at  whose  request,  if  you  know'? 

A.     The  Claims  Department. 

Q.  And  with  respect  to  the  yards,  whereabouts 
in  the  yards  were  they  taken"? 

A.  Up  at  the  motor  car  yards,  up  by  the  motor 
car  shop. 

Q.    And  they  were  all  taken  the  same  day? 

A.    Yes. 

Q.    With  what  equipment  were  they  taken? 

A.  I  used,  I  believe  at  that  time  I  used  a  4/5 
Speed  Graphic. 

Q.  Those  pictures  are  a  fair  representation  of 
the  motor  car  which  was  exhibited  to  you  at  that 
time  ?  A.    Yes. 

Mr.  Thompson:     I  believe  that  is  all. 

Mr.  Gilleu :     No  questions. 

The  Court:     Is  that  the  motor  car? 

Mr.  Thompson:  Yes,  we  will  avow  it  is.  This 
witness,  I  am  not  able  to  establish  it  by  him. 

The  Court :     But  you  intend  to  ?  [174] 

Mr.  Thompson:  I  intend  to  establish  it.  The 
exhibit  remains  as  an  exhibit  for  identification. 

The  Court :     You  haven 't  offered  it  ? 

Mr.  Thompson:  I  intend  to,  Your  Honor,  but  I 
thought  I  would  wait  until  I  had  identified  it  fur- 
ther. 
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R.  F.  GLASSER 

called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Thompson: 


Q 


Will  you  state  your  name? 


A.    R.  F.  Glasser. 

Q.    Where  do  you  reside"?  A.     Tucson. 

Q.    What  is  your  occupation'? 

A.     Road  man. 

Q.     Road  man"?  A.     Yes,  sir. 

Q.  How  long  have  you  been  employed  as  a  road 
man?  A.    As  a  road  man  a  little  over  a  year. 

Q.  Prior  to  that  time  what  was  your  employ- 
ment with  the  Southern  Pacific  Company,  calling 
your  attention  to  August  and  September,  1949,  what 
was  your  employment  at  that  time "? 

The  Court:     1946. 

Mr.  Thompson:     1946,  I  mean.  [175] 

A.     I  was  a  road  man  at  that  time. 

Q.  Did  you  ever  act  as  a  photographer  for  the 
company  at  any  time*?  A.    Yes,  sir. 

Q.    During  1946  ?  A.    Yes,  sir. 

Q.  And  took  pictures  for  the  Claims  Depart- 
ment, did  you  1  A.     Yes,  sir. 

Q.    As  a  part  of  your  regular  employment? 

A.     Yes,  sir.  I 

Mr.  ThomiDson:  Might  we  have  these  marked  as  | 
Defendant's  Exhibit  C  and  number  them  in  con-  } 
secutive  order. 
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(Defendant's  Exhibits  C-1  to  C-5,  inclusive, 
marked  for  identification.) 

Q.  (B}'  Mr.  Thompson) :  Mr.  Glasser,  at  any 
time  in  the  latter  part  of  August,  1946,  did  you  have 
occasion  to  take  any  pictures  at  the  scene  of  an 
accident  near  Willcox?  A.     Yes,  sir. 

Q.  And  who  was  with  you  w^hen  such  pictures 
were  taken"?  A.     Mr.  Jacobson. 

Q.     Mr.  Jacobson?  A.     Yes,  sir. 

Q.     What  are  his  initials'? 

A.    A.  C.  Jacobson. 

Q.     What  was  his  position  with  the  Company? 

A.     Assistant  Signal  Supervisor. 

Q.  Do  you  recall  the  first  date  you  took  any 
pictures  with  reference  to  a  motor  car  accident  east 
of  Willcox  in  August,  1946,  in  September,  1946? 

A.     August   30th,   1946. 

Q.  And  how  do  you  fix  that  in  your  mind,  Mr. 
Glasser,  the  date? 

A.     I  just  remember  the  date. 

Q.  Will  you  look  at  Defendant's  Exhibit  C-1  to 
C-5  and  state  whether  or  not  you  have  seen  those 
pictures  before.  A.    Yes,  sir,  I  have. 

Q.  Calling  your  attention  now  to  C-1,  the  top 
one,  where  w^as  that  picture  taken  and  what  does  it 
purport  to  represent? 

A.  That  was  taken  in  front  of  the  motor  car 
tool  house  at  Willcox. 

Q.     And  on  the  date  you  have  mentioned? 
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Q.    And  what  does  it  purport  to  show? 

A.     It  shows  a  piece  of  stick  wedged 

Q.     The  whole  picture? 

A.     It  shows  the  underneath  side  of  a  motor  car. 

Q.     Of  a  motor  car?  A.     Yes,  sir. 

Q.  Did  you  have  any  conversation  concerning 
the  motor  car,  where  it  came  from,  or  did  you  know 
where  it  was  before  you  [177]  started  taking  the 
pictures  of  it?  A.     Not  at  this  time. 

Mr.  Gillen:     Well,  if  Your  Honor  please 

The  Court :  He  says  he  doesn't  know. 

Q.  (By  Mr.  Thompson) :  Where  was  it  when 
you  saw  it  on  that  date? 

A,    At  the  tool  house. 

Q.    Was  it  outside  the  tool  house? 

A.     No,  sir,  inside  the  tool  house. 

Q.  C-2  for  identification,  what  does  that  purport 
to  represent  and  where  was  it  taken? 

A.  It  was  taken  in  front  of  the  tool  house  at 
Willcox  and  also  shows  the  motor  car. 

Q.    Was  it  the  same  date?  A.     Same  date. 

Q.  And  C-3,  where  was  that  taken;  what  does  it 
purport  to  show? 

A.  It  shows  the  track  at  the  point  of  the  acci- 
dent, where  it  took  place. 

Q.  You  say  the  point  of  the  accident.  Where 
were  you  when  you  took  thaf  picture  ? 

A.     In  reference  to  what  ? 

Q.  Where  were  you  ?  In  what  part  of  the  country 
were  you?  A.     I  was  east  of  Willcox. 
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Q.     Do  you  know  how  farl  [178] 

A.     No,  I  don't. 

Q.  How  did  you  fix  the  place"?  Who  fixed  the 
place  for  the  taking  of  the  picture*?  Who  told  you 
to  take  the  picture  at  that  ijoint? 

Mr.  Gillen :  That  would  be  hearsay,  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Answer  it. 

A.     I  believe  Mr.  Jaeobson. 

Mr.  Gillen :  Just  a  moment,  I  move  it  be  stricken 
if  he  is  not  sure. 

The  Court:     Denied. 

Q.    Was  Mr.  Jaeobson  with  you  at  that  time? 

A.     Yes,  sir. 

Q.  Of  the  next  number,  C-4,  where  was  that 
taken  and  what  does  it  purport  to  represent? 

A.     It  is  a  picture  of  a  tie. 

Q.  And  is  there  anything  unusual  portrayed  in 
that  picture  about  that  tie"? 

Mr.  Gillen:  Now,  if  it  please  the  Court,  the 
picture,  if  it  is  admissible  at  any  time,  speaks  for 
itself  and  the  photographer's  conclusion  or  descrip- 
tion of  it  is  circumventing  any  ruling  the  Court 
might  make. 

The  Court:     All  right.   Sustained. 

Q.  (By  Mr.  Thompson) :  Did  you  examine  the 
ties  there  at  that  place  and  time,  Mr.  Glasser? 

A.     Yes,  sir. 

Q.  What  if  anything,  of  an  unusual  nature  did 
you  find  at  that  point  with  respect  to  any  ties  you 
yourself  saw? 
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A.  An  indentation  in  the  tie  and  ballast  where 
something  had  struck. 

Q.     Did  you  take  a  picture  of  that  scene? 

A.    Yes,  sir. 

Q.  And  that  is  Defendant's  Exhibit  C-4  for 
identification,  is  it?  A.     What  is  that? 

Q.  What  you  saw  at  that  time  is  portrayed  by 
Defendant's  Exhibit  4  for  identification? 

A.     Yes,  sir, 

Q.  Now,  Defendant's  Exhibit  C-5  for  identifi- 
cation, what  does  that  purport  to  show? 

A.  That  is  another  picture  of  the  track;  also 
shows  the  indentation  of  the  same  tie  in  the  other 
photograph. 

Q.  Those  pictures,  you  saw  the  objects  there  of 
which  those  are  pictures,  there  at  that  time? 

A.     Yes,  sir. 

Q.  Do  they  fairly  portray  the  objects  of  which 
the  pictures  are  taken?  A.     Yes,  sir. 

Mr.  Thompson:  We  would  like  at  this  time  to 
offer  in  evidence  the  Defendant's  Exhibits  C-1  to  5 
for  identification,  [180]  if  it  please  the  Court. 

The  Court:     Has  Mr.  Jacobson  been  a  witness? 

Mr.  Thompson:     No,  he  will  be  a  witness. 

The  Court:  This  is  subject  to  his  identifying  the 
location? 

Mr.  Thompson:     Yes,  Your  Honor. 

Mr.  Gillen:  Your  Honor,  certainly  with  regard 
to  the  motor  car  that  is  referred  to  in  the  earlier 
exhibits,  in  that  same  exhibit  there  has  been  no 
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foundation  laid  to  show  this  was  the  car  involved 
that  was  portrayed  by  these  pictures.  With  regard 
to  the  photograph  of  a  scar  on  a  tie,  this  photog- 
rapher observed  himself,  I  suppose  that  would  be 
sufficient. 

The  Court :  After  they  all  have  been  coupled  up, 
renew  your  objection,  counsel.  You  took  these  pic- 
tures, did  you'? 

The  Witness:     Yes,  sir. 

(Defendant's  Exhibits  D-1  to  D-5  marked  for 
identification.) 

Q.  (By  Mr.  Thompson) :  Will  you  examine 
those,  starting  with  the  one  on  top  and  tell  me 
whether  or  not  you  have  seen  those  pictures  before  ? 

A.    Yes,  I  did. 

Q.     Who  took  those  pictures,  if  you  know? 

A.    I  did. 

Q.     And  where?  A.     At  Tucson.  [181] 

Q.     And  when?     Do  you  recall? 

A.     Around  or  about  Sej^tember  16th. 

Q.     And  at  whose  direction  did  you  take  them? 

A.    Mr.  Caldwell. 

The  Court:     1946? 

The  witness:     Yes,  sir. 

Q.  (By  Mr.  Thompson) :  At  whose  direction 
did  you  say  ?  A.     Mr.  Caldwell. 

Q.  With  respect  to  the  yards,  you  say  the  Tuc- 
son yards,  whereabouts  in  the  yards  were  they 
taken? 

A.     Just  east  of  the  Broadway  subway. 
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Q.  And  in  taking  them  in  order,  I  will  ask  you 
this  question,  do  all  those  exhibits  from  D-1  to  D-5 
inclusive,  purport  to  show  a  motor  car? 

A.    Yes,  sir, 

Q.  And  you  saw  the  motor  car  there  at  that  time, 
took  the  pictures?  A.    Yes,  sir. 

Q.  The  pictures  fairly  portray  the  motor  car 
that  was  there  at  that  time?  A.     They  do. 

Q.     And  you  took  them,  is  that  right? 

A,     Yes,  sir. 

Mr.  Thompson:     That  is  all. 

Cross-Examination 
By  Mr.  Gillen : 

Q.     Do  you  have  the  negatives  of  those  pictures? 

A.     No,  sir,  I  don't. 

Q.  Were  they  originally  blown  into  that  parti- 
cular size  print  ?  A.     I  don't  know. 

Q.     Didn't  you  develop  them? 

A.     No,  sir,  I  only  took  the  pictures. 

Q.  What  did  you  do,  take  the  pictures,  then  turn 
all  the  negatives,  the  film  over  to  somebody? 

A.    Yes,  sir. 

Q.     To  whom? 

A.     To  my  supervisory  officer. 

Q.    Who  is  that? 

A.     Mr.  T.  W.  Saul's  office. 

Q.  And  that  was  the  way  both  with  regard  to] 
the  pictures  you  took  with  Mr.  Jacobson  you  under- j 
stood  to  be  the  scene  of  the  accident  and  the  pictures. 
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you  took  in  Tucson  at  the  direction  of  Mv.  Caldwell, 

the  claims  man,  is  that  correct "?  A.     Yes,  sir. 

Q.  Are  you  acquainted  with  a  city  marshal  of 
the  town  of  Willcox,  named  Hallmark? 

A.     No,  sir. 

Q.  Did  you  ever  ask  a  police  officer  in  Willcox 
to  take  you  out  to  the  scene  of  the  accident '?  [183] 

A.     No,  sir. 

Q.    You  have  no  idea  who  developed  the  pictures  ? 

A.    No,  sir. 

Q.  How  many  other  pictures  have  you  taken 
since  you  took  those? 

A.     You  mean  of  this  accident? 

Q.  Since  you  took  those  pictures  how  many 
other  pictures  of  accidents  of  cars  or  equipment  or 
locations  have  you  taken  for  the  Southern  Pacific? 

A.     I  have  taken  lots  of  them. 

Q.  When  you  look  at  your  pictures  do  you  have  a 
distinct  recollection  of  seeing  those  things? 

A.     Yes,  sir. 

Q.  You  are  not  confused  by  the  lots  of  other 
pictures  you  have  taken?  A.     No,  sir. 

Q.  When  you  were  taking  the  pictures  at  Tuc- 
son with  Mr.  Caldwell,  were  there  any  objects  placed 
in  and  about  or  upon  any  of  the  objects  in  the 
picture?  A.     Will  you  say  that  again? 

Q.  Were  there  any  objects,  any  articles,  placed 
on  the  motor  car,  in  or  about  the  motor  car  before 
you  took  the  pictures?  A.     Only  one. 

Q.     There  was  one;  by  whom  was  that  placed? 
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A.     Myself  and  Mr.  Caldwell.  [184] 

Q.     You  both  placed  an  object  on  the  motor  car? 

A.  Not  on  the  motor  car,  underneath  the  motor 
car. 

Q.  Underneath  the  motorcar,  I  see.  I  think  that 
is  all. 

Redirect  Examination 

By  Mr.  Thompson : 

Q.  Will  you  look  at  the  exhibit  and  give  the 
number  you  refer  to  in  giving  answer  to  counsel's 
question?  A.     D-3. 

Q.  D-3  for  identification;  what  was  the  object 
you  referred  to  placing  under  it? 

A.     It  was  a  stick. 

Mr.  Thompson :     That  is  all. 

Mr.  Gillen:     That  is  all. 

Mr.  Thompson:  We  will  call  Mr.  Schnee  for 
cross-examination. 

ADOLPH  J.  SCHNEE 

called  as  a  witness  by  the  defendant,  having  been 
previously  sworn,  testified  as  follows : 

Cross-Examination 
By  Mr.  Thompson: 

Q.  You  have  been  sworn  previously  and  testi- 
fied, Mr.  Schnee,  in  this  case?            A.  Sir? 

Q.  You  have  been  sworn  previously  and  testi- 
fied in  this  case? 
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Mr.  Gillen:     It  is  stipulated  he  has.  [185] 

Q.  Will  you  tell  me  when  it  was  you  entered  the 
employ  of  the  Southern  Pacific  Company,  the  date? 

Mr.  Gillen:  Just  a  moment.  I  offer  objections. 
It  is  incompetent,  irrelevant  and  immaterial.  I  un- 
derstand this  witness  is  being  called  under  the  cross- 
examination  rule,  which  we  call  2055  in  the 
California  Code  of  Civil  Procedure.  I  don't  know 
what  it  is  here;  the  right  to  cross-examine  the 
adverse  party  on  what  I  understand  Your  Honor 
has  limited  the  liability  in  the  case.  I  think  the 
examination  should  be  held  to  that. 

The  Court:  At  the  present  that  is  what  we  are 
trying,  yes. 

Mr.  Thompson:     The  question  was,  if  the  Court 
heard  the  question,  was  when  he  was  an  employee 
of  the  Company.     Did  the  Court  rule? 
I      The  Court:     There  is  nothing  before  the  Court. 

Mr.  Thompson:  I  understood  he  objected  to  my 
asking  him  when  he  entered  the  employ  of  the 
Company. 

The  Court:     He  wanted  to  define  the  situation. 

Q.  (By  Mr.  Thompson) :  When  did  you  enter 
the  employ  of  the  Company?  A.     July  1,  1946. 

Q.     July  1? 

A.  July  1.  I  believe  I  was  examined  before 
that  but  I  wanted  some  time  because  they  were 
going  to  send  me  down  to  Yuma  on  a  [186]  con- 
struction job  with  Mr.  Frank  Fields. 

Q.  What  was  the  nature  of  your  emplojanent 
when  you  first  went  to  work  for  the  Company? 
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A.  I  believe  it  was  called  Apprentice  Helper  or 
Helper  Signalman,  I  forget. 

Q.     Where  did  you  start  to  work? 

A.     I  started  to  work  in  the  Tucson  yard. 

Q.     And  doing  whaf? 

A.  Mostly  doing  odd  jobs,  cleaning  switches  and 
when  I  would  be  with  Jack  Young,  inspecting 
crossings,  making  sure  the  signals  were  working, 
I  would  make  sure  the  traffic  wouldn  't  be  interfered 
with;  I  w^ould  also  stand  at  a  distance  to  observe 
whether  the  lights  were  working  or  not. 

Q.  Over  how  long  a  period  of  time  did  you  work 
with  Mr.  Young  f  Can  you  answer  that,  tell  us  how 
long  you  worked  with  Mr.  Young  ? 

A.  Not  very  long.  It  wasn't  more  than  three 
weeks  and  perhaps  as  little  as  two. 

Q.  What  was  the  nature  of  the  work  you  did 
with  Mr.  Young,  would  you  say? 

A.    As  I  said  before 

Q.     That  was  the  extent  of  it  •? 

A.  I  don't  remember  whether  we  did  or  whether 
he  showed  me  to  build  any  batteries  or  to  repair  any 
mechanisms,  anything  like  that.  [187] 

Q.  Did  you  go  about  with  him  on  a  motor  car 
during  the  time  you  were  working  with  him  ? 

A.  I  certainly  did  go  with  him,  other  than  the 
time  he  would  go  in  the  office  to  make  his  report,  he 
would  be  sure  for  me  to  w^atch  the  car  or  push  it 
out  of  the  way  of  trains  if  they  took  the  siding  we 
were  in.  Your  Honor,  may  I  say  something  ? 
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The  Court:     Yes. 

The  Witness:  Before  you  questioned  me  about 
wlio  I  first  went  to  work  with  at  the  Tucson  yard. 

Mr.  Thompson:  I  think  I  asked  you  the  Com- 
I)any, 

The  Witness:  I  overlooked  the  fact  that  Mr. 
Jack  Young  at  that  very  date,  July  1,  prepared  to 
go  on  his  vacation  and  actually  he  was  on  his  vaca- 
tion, but  he  did  come  around  to  see  if  everything 
was  going  all  right,  since  the  young  gentleman's 
name,  a  student  or  part-time  student  of  the  univer- 
sity, had  taken  his  job  as  relief  maintainor. 

Q.     What  is  his  name? 

A.     Currie  Field  or  Field  Currie. 

Q.     Did  you  work  with  him? 

A.     I  worked  with  him. 

Q.  What  did  you  do  with  him.  What  character 
of  work  were  you  doing  under  his  supervision? 

A.  One  particular  job  we  did  was  inspect  the 
bonding ;  that  would  be  the  east  end  of  the  Tucson 
district,  right  into  the  yard.  I  walked  every  mile  of 
it.   It  took  a  few  days.  [188] 

Q.     What  was  the  extent  of  that  district? 

A.     The  extent? 

Q.     Yes.  How  far  out  from  Tucson  did  it  extend? 

A.  Quite  a  distance.  I  couldn't  give  you  the 
mileage,  sir. 

Q.  Did  you  ride  on  a  motor  car  with  Fields — 
is  that  his  name  ?  A.     Fields,  Currie  Fields. 

Q.     Did  you  ride  on  a  motor  car  with  Mr.  Fields  •? 
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A.     Yes,  sir. 

Q.  Did  you  ever  operate  the  motor  car  with  Mr. 
Fields'?  A.     No,  sir,  I  didn't. 

Q.     Never  at  any  time  ?  A.     I  did  not. 

Q.  You  can't  recall  you  at  any  time  had  your 
hands  on  the  drive  mechanism  of  the  car? 

Mr.  Gillen:  That  is  a  question  different  than 
driving  the  car. 

Mr.  Thompson:     I  asked  him  that. 

Mr.  Gillen:  I  object  to  the  question  as  having 
been  asked  and  answered,  if  that  is  the  intention, 
if  he  wants  to  know  now  whether  he  had  his  hands 
on  any  part,  that  is  another  question. 

Q.  (By  Mr.  Thompson)  :  Did  you  ever  oper- 
ate the  drive  mechanism  of  the  car  during  the  time 
you  were  with  Mr.  Fields? 

Mr.  Gillen:  Objected  to  as  having  been  asked 
and  answered  twice. 

The  Court :     You  may  answer.  [189] 

A.     I  did  not,  and  I  may  explain 

Mr.  Gillen:     Just  answer  it,  i)lease. 

Q.  (By  Mr.  Thompson)  :  How  long  were  you 
with  Mr.  Fields'? 

A.     Until  he  was  dismissed — that  is  correct. 

Q.     How  long  a  time  was  that? 

A.     That  I  couldn't  specifically  say. 

Q.  Was  it  a  matter  of  days  or  weeks  or  what 
was  if? 

A.  It  was  more  than  a  week,  I  am  sure  of  that, 
and  I  don't  think  it  was  more  than  two  weeks,  per- 
haps eighteen  days. 
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Q.  During  the  time  you  were  with  Mr.  Fields 
did  you  ever  build  any  batteries  or  did  he  build  any 
batteries  with  you  while  you  were  with  him*? 

A.  I  have  a  distinct  recollection  of  helping  him 
replace  a  battery,  that  is,  he  was  to  build  it  and  he 
cut  out,  what  we  call  cut  out  a  circuit  that  was  being 
used  on  a  siding  into  a  pipe  company  on  a  North 
Main  Street  crossing  and  used  the  batteries  from 
that  circuit  to  put  in  a  battery  cart  they  needed 
them. 

Q.  At  any  time  during  that  experience  did  Mr. 
Field  build  any  batteries'?  Did  you  see  a  battery 
built,  as  you  use  the  term*? 

A.  As  you  use  the  term,  I  seen  him  build  bat- 
teries and  he  would  attempt  to  explain  to  me  the 
nature  of  it,  that  is,  the  electrical  character  of  it, 
and  so  on;  and  I  assisted  him  in  carrying  water 
and  so  forth.  [190] 

Q.     Now,  would  they  build  batteries,  Mr.  Schnee? 

A.    Well 

Mr.  Gillen:     Of  course  counsel  may  have  some 

purpose  in  mind.    We  have  had  it  explained  once. 

Whether  this  young  man  knows  how  to  build  a 

battery   or   not  wouldn't  have   any   effect   on   the 

_  liability. 

I    The  Court:     You  may  answer. 
A.     What  was  the  question? 
Q.     I  asked  you  to  tell  me  how  you  go  about 
building  a  battery?    What  did  you  do,  what  were 
the  steps'? 
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A.  Of  course  I  learned  a  lot  more  about  it  later 
on,  but  at  that  time  I  was  in  a  daze  because  he  tried 
to  tell  me  many  things  about  the  operation  of  the 
signals  and  everything  else.  I  should  say  what  I 
remember  at  that  particular  time? 

Q.     No,  at  any  time.  How  do  you  build  a  battery? 

A.  Well,  later  on  I  learned  the  regular  procedure 
of  building  a  battery  as  Mr.  Ward  explained  it  to 
you. 

Q.     That  is  the  way  they  are  built? 

A.     That  is  right. 

Q,  As  I  understand  it  the  water  is  placed  in  the 
battery  jar  first  after  you  have  a  clean  jar,  is  that 
correct  ? 

A.  The  first  thing  you  do  is  dump  the  old 
electrolytic  solution  first. 

Q.  Yes;  when  the  jar  is  clean  you  fill  it  wdth 
water  ? 

A.  You  remove  it  and  get  all  of  the  rest  of  the 
electrolytic  [191]  out  of  it  and  dump  it,  too.  Then 
you  put,  I  believe  the  caustic  soda  first.  I  think 
that  would  be  the  proper  way.  I  hesitate  to  say 
which  one  is  first. 

Q.  Is  there  a  process  where  it  becomes  necessary 
to  stir  it  so  that  you  have  a  thoroughly  saturated 
solution?  A.     That  is  correct. 

Q.    What  is  used  for  that  purpose? 

A.  You  use  what  is  commonly  called  a  main-J 
tainer's  paddle. 

Q.  That  is  wood,  iron,  or  what  is  it  usually  com- 
posed of? 
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A.  It  is  gt'iicrally,  I  believe,  somewhat  like  the 
flat  piece  of  thin  wood  you  get  off  an  orange  crate, 
tlie  side  at  the  reenforced  ends. 

Q.     It  is  all  wood? 

A.     It  generally  is.   I  don't  know  what  kind. 

Q.  When  you  stir  a  battery  solution  of  that  kind, 
did  you  ever  observe  it  left  any  stain  upon  the 
stick  ? 

A.  I  really — I  had  not  been  there  long  enough 
to  observe  just  how  the  solution  acts  on  a  stick  of 
wood. 

Q.  Calling  your  attention,  you  say  "there." 
What  do  you  mean,  hadn't  been  where  long  enough? 

A.     I  mean  at  Willcox. 

Q.  Had  you  ever  observed  it  in  Tucson  when  you 
were  helping  these  men? 

A.  Not  particularly  because  it  wouldn't  be  my 
place  to  do  the  actual  work.  I  would  assist  in 
getting  the  various  things,  the  [192]  material  to- 
gether that  goes  to  make  it  up. 

Q.  Did  you  ever  see  the  man  use  the  stick  and 
stir  the  solution,  did  you  ever  see  that  during  the 
time  you  were  in  Tucson  ?  A.     Yes,  sir. 

Q.  How  many  times  would  you  say  you  saw  him 
do  that? 

A.     I  couldn't  say  how  many  times. 

Q.     More  or  less.   Once  ? 

A.     Probably  once. 

Q.  You  think  during  all  the  time  you  worked 
in  Tucson  you  only  saw  them  build  one  battery? 
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A.     No,  sir. 

Q.  All  right.  I  will  ask  you  the  next  question. 
During  all  the  time  you  were  in  Tucson  you  only 
saw  them  stir  the  solution  while  they  were  building 
a  battery  one  time? 

A.  I  probably  saw  them  do  it  more  than  once. 
I  couldn't  tell  you  the  exact  number  of  times.  I  be- 
lieve it  wasn't  too  many  times  because  I  wasn't 
coached  to  do  those  jobs. 

Q.  After  it  was  over,  did  you  take  the  tools  back 
to  the  car? 

A,  I  would  take  the  water  cans  and  I  would 
take  the  little  cartons  and  put  them  on  the  truck. 

Q.     Did  you  ever  take  the  paddle  back? 

A.  Generally — of  course  the  maintainer  makes  a 
point  that  the  paddle  is  dry;  if  it  isn't  they  put  it 
in  something  to  put  on  the  car. 

Q.     Did  you  ever  do  that?  [193] 

A.     I  might  have. 

Q.  You  don't  recall  now  when  the  wood  was 
placed  in  the  caustic  soda  it  made  any  discoloration  ? 

A.  I  wouldn't  know  whether  it  did  that  or  not 
immediately. 

Q.  Do  you  know  whether  or  not  it  would  do  that 
ultimately?  Did  you  ever  see  any  paddles  that  had 
evidence  of  corrosive  substance  on  them? 

A.  I  would  say  it  is  reasonable  for  me  to  assume 
that. 

The  Court:  Mr.  Schnee,  don't  assume  anything. 
If  you  saw  any  tell  him,  and  if  you  didn't,  tell  him. 
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A.     No,  I  didn't. 

Q.  (By  Mr.  Thompson) :  During  the  time  you 
were  in  Tucson  and  during  the  time  you  were  at 
Willcox  you  had  no  occasion  to  observe  whether 
or  not  that  caustic  solution  had  any  particular 
effect  upon  the  wood? 

A.  Later  on  when  I  worked  in  Willcox,  Arizona, 
on  my  own,  I  of  course  observed,  for  one  thing,  if 
you  had  dirt  on  it,  on  the  w'ood,  of  course  it  would 
come  off  the  wood  and  come  in  with  the  solution. 
I  was  especially  advised  not  to  use  a  stick  that  was 
dirty,  had  j^aint  on  it  or  anything  like  that. 

Q.  So  you  did  then,  afterwards ;  while  you  W' ere 
in  Tucson  you  didn't  at  any  time  observe  whether 
or  not  the  caustic  solution  had  any  effect  on  wood"? 

A.  Here  in  Tucson  I  had  no  occasion  to  pay 
l^articular  attention  to  it.  [19J:] 

Q.  Because  of  that  you  never  observed  any 
paddle  or  paid  am-  attention  to  it  ? 

A.  I  paid  attention  to  the  generality  of  the  work. 
I  wanted  to  put  everything  in  my  mind,  therefore 
I  lost  a  lot  of  facts  of  detail. 

Q.  When  you  got  to  Willcox  you  found  out  if 
you  used  a  stick  in  this  caustic  solution  it  would 
have  a  cleansing  effect,  at  least  you  found  that  out  ? 

A.    Yes. 

Q.  Did  it  look  like  a  stick  that  had  been  in  lye 
water  ?  Have  you  ever  seen  a  stick  used  in  washing 
for  a  long  time'? 

A.     No,  sir,  we  have  a  washing  machine. 
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Q.  You  don't  know  whether  it  resembles  a  stick 
that  had  been  in  a  solution  of  lye,  had  a  similar 
appearance  ? 

A.     I  have  had  no  occasion  to  work  around  lye. 

Q.  After  you  used  this  stick  at  Willcox  during 
the  time  you  were  there,  did  it  show  more  evidences 
of  having  been  used  in  this  caustic  solution*? 

A.  I  don't  think  that,  other  than  the  observation 
I  stated  about  a  stick  is  the  case,  since  I  was  ex- 
tremely busy  building  many  batteries  on  account  of 
the  district  had  been  underworked,  that  is,  no  one 
had  done  any  work. 

Q.  All  right.  Going  back,  when  was  the  first 
time  you  ever  operated  one  of  these  motor  cars,  Mr. 
Schnee  ? 

A.  I  specifically  recall  the  very  day  and  Mr. 
Wallace,  after  [195]  I  had  gotten  my  clothes  to- 
gether, got  on  the  train,  rush,  rush ;  that  particular 
day  stood  out  in  my  mind  as  getting  explicit  in- 
structions. 

Q.  You  mean  to  say  by  that  from  the  time  you 
got  on  the  train  to  go  to  Willcox  you  had  never 
one  time  operated  a  motor  car? 

A.  I  had  never  at  any  time  before  that  had  con- 
trol and  sole  responsibility  of  the  motor  car. 

Q.  I  am  not  asking  you  that.  I  am  asking  you 
did  you  have  occasion  to  operate  the  motor  car,  not 
when  you  were  alone  or  with  anyone ;  did  you  ever 
operate  a  motor  car  with  Mr.  Fields  while  he  was 
directing  you,  or  Mr.  Young  was  riding  with  you 
or  directing  you "? 
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A.  Not  with  Mr.  Fields  and  not  with  Mr.  Young 
especially,  because  he  was  kind  of  funny  about  it. 

Q.  Then  do  I  understand  you  had  never  driven 
a  motor  ear  at  all  during  the  time  you  were  in 
Tucson  ? 

A.     Not  to  the  best  of  my  knowledge. 

Q.  Just  tell  the  Jury  how  these  motor  cars  are 
operated.  Explain  it  to  them,  Mr.  Schnee. 

A.  From  the  point  of  starting  out  you  have  to 
got  behind  a  car  and  push  it  and  at  the  same  time 
you  take  a  sort  of  clamp  in  your  left  hand  or  right 
hand,  whichever  would  be  more  convenient.  If  you 
were  left-handed  of  course  it  w^ould  be  a  different 
story.  Anyhow,  this  clamp  has  a  point  at  each  end, 
each  side;  when  you  press  it  together,  I  believe  it 
completes  [196]  the  circuit  with  the  ignition  system 
on  this  little  engine  and  the  throttle  on  it — well,  I 
don't  know  how^  to  term  it — it  is  stationary.  When 
you  put  it  in  any  one  position  it  stays  there.  I 
believe  it  has  a  clamp  on  the  side  that  forces  it  to 
stay  in  place.  Of  course  it  has  a  part  on  it  by  which 
you  can  tighten  the  brakes.  Then  it  has  another 
lever,  as  I  remember  correctly,  that  tightens  the 
belt.  When  you  start  out  I  suppose  you  could 
either — that  is,  after  you  had  it  started,  you  start 
from  a  running  start  and  put  your  brake  on;  in 
the  meanwhile  holding  on  to  this  contact  thing  all 
the  time,  else  your  motor  stops,  and  mount  it.  Then 
release  your  brake.  Then  of  course  operate  your 
tension  on  a  belt  to  gain  momentum. 
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Q.  Your  speed  is  more  or  less  controlled  by  the 
tension  of  the  belt,  is  if? 

A.  I  don't  know  whether  I  was  told  it  would  be 
advisable  or  not. 

Q.  That  is  the  speed  of  the  engine  that  deter- 
mines the  speed  of  the  car,  is  that  right,  ordinarily  ? 

A.  No,  sir,  I  wouldn't  say  that,  because  the  belt, 
you  have  an  amount  of  slippage  there  I  couldn't 
determine. 

Q.     It  is  driven  by  an  engine,  Mr.  Schnee  1 

A.     Yes,  the  power  is  derived  from  an  engine. 

Q.  The  belt,  there  is  some  slippage,  but  ordi- 
narily the  speed  of  the  engine  would  determine  the 
speed  of  the  motor  car ;  when  you  speed  up  the  en- 
gine you  speed  up  the  car,  is  that  correct  ?  [197] 

A.     Generally  speaking,  yes. 

Q.  When  was  the  first  time  you  ever  operated 
a  motor  car  and  where  1 

A.  To  my  distinct  recollection  it  was  on  the  west 
side  of  the  Willcox  station. 

Q.     And  who  was  with  you  at  that  time? 

A.     Mr.  Wallace. 

Q.     He  stayed  with  you  how  long? 

A.  I  think  that  day  he  took  me  up  there.  He  left 
me  alone  later  on  in  the  afternoon. 

Q.     What  was  the  date  you  were  taken  up  there? 

A.  I  do  not  recall  the  exact  date,  but  it  was  in 
the  very  beginning,  the  very  beginning  of  August. 

Q.  What  do  you  mean  by  the  very  beginning? 
Was  it  the  first  of  August  or  was  it  the  tenth? 
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A.  Well,  it  couldn't  have  been  the  tenth  of 
August  because  j^art  of  my  pay  check  in  the  two- 
week  period  was  for  helper  or  assistant  signalman, 
one  or  the  other,  and  the  other  part  was  made  up 
as  imder  signalman. 

Q.  So  that  it  was  then  some  four  or  five  days 
after  the  beginning  of  August,  is  that  your  best 
recollection,  or  was  it  closer  than  that"? 

A.     I  would  say  about  that  time. 

Q.  Then  you  were  working,  then,  as  I  under- 
stand, in  Willcox  from  then  until  the  time  of  your 
accident  on  August  29th  %  [198] 

A.     From  then  until  August  29th. 

Q.  You  were  in  Willcox  some  twenty-five  or 
twenty-six  days,  something  like  that  % 

A.     Just  about. 

Q.  You  were  there  at  Willcox  all  that  time,  you 
didn't  go  anywhere  else? 

A.  I  think  I  got  permission  on  a  couple  of  Sun- 
days to  take  off  and  be  with  my  wife. 

Q.  But  during  all  the  working  days  for  twenty- 
five  or  twenty-six  days  you  were  at  Willcox  ? 

A.     That  is  right. 

Q.  What  were  your  duties  and  what  did  you  do 
while  you  were  there  those  twenty-five  or  twenty- 
six  days?   Tell  the  Jury  what  you  were  doing. 

A.  My  duties  were,  first  of  all  it  was  impressed 
upon  me  to  be  sure  not  to  take  too  many  respon- 
sibilities on  my  shoulders  in  case  of  breakdowns,  to 
overcome  that,  to  get  in  touch  with  the  signal  main- 
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tainer  adjacent  to  this  district,  that  would  be  in 
Bowie.    I  believe  Mr.  Wallace  told  me  that  w^oiild 
be  the  man  he  had  informed  me  of,  being  a  fresh 
man  on  the  job. 

Q.  Those  are  things  you  are  not  to  do,  but  what 
were  you  supposed  to  do  1 

A.     I  meant  to  say  I  got  the  report  from  him. 

Q.  What  were  you  supposed  to  do  as  to  the 
actual  work"? 

A.  As  to  the  actual  work  was  concerned,  was 
especially  observe  [199]  that  all  signals  and  signal 
lights  were  working  after  the  trains  had  passed 
or  while  the  trains  were  going  over  the  track,  and 
to  rebuild  batteries  if  they  needed,  and  rebuilt  espe- 
cially the  ones  Mr.  Wallace  had  pointed  out  to  me 
and  to  especilaly  keep  the  switches  about  the  yard 
and  at  each  siding  clear  of  slack,  dirt  or  anything 
else  so  it  wouldn't  interfere  with  the  working  of 
the  signals. 

Q.  Were  you  ever  told  it  was  part  of  your  duty 
to  also  observe  the  track  and  report  anything  that 
might  appear  to  be  of  anything  of  danger  on  the 
track,  or  might  interefere  with  the  movement  of 
trains  or  motor  cars  on  the  rails'? 

A.  Especially  I  was  told  about  the  movement 
of  trains. 

Q.  Was  it  part  of  your  duty  to  report  any  ob- 
struction, anything  on  the  track  that  might  be  dan- 
gerous to  the  movement  of  the  trains  or  motor  cars  ? 

A.  I  don't  recall  whether  it  was  or  not.  I  think 
it  must  have  been. 
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Q.  Do  you  recall  having  taken  an  examination 
on  safety  rules  prior  to  the  time  you  went  to  Will- 
cox,  Mr.  Schnee? 

A.  I  recall  being  examined  or  was  I  called  in 
front  of  somebody? 

Q.  However  it  was  taken,  were  you  required  to 
answer  some  questions  about  the  safety  rules? 

A.  I  was  given  a  slip  of  paper  with — I  don't 
know  how  many  questions  on  it,  and  I  was  told  to 
take  my  time  and  to  fill  [200]  it  in  at  my  own  con- 
venience or  whenever  I  saw  fit.  It  was  entirely, 
well,  like  reading  from  a  book  and  writing  it  down. 

Q.  You  didn't  take  any  trouble  to  find  out  what 
the  safety  rules  were?  Wasn't  that  the  purpose  of 
the  examination,  Mr.  Sehnee? 

A.  I  don't  know  the  purpose  of  the  examination. 
I  don't  even  know  it  was  an  examination.  I  did 
what  I  just  told  you. 

Q.  How  long  a  time  were  you  studying  it  over 
and  preparing  that  examination  from  the  safety 
rules  ? 

A.  I  did  it  to  the  best  of  my  ability  and  not  in 
regards  to  the  time  because  I  was  pressed  for  time 
in  keeping  up. 

Q.  All  these  various  times,  what  period  did  you 
prepare  it? 

A;  As  a  matter  of  fact,  I  put  it  in  the  mail  the 
very  morning,  I  believe,  of  the  accident,  that  would 
be  on  the  29th. 

Q.  And  in  order  to  answer  that  you  had  to  read 
the  rule  book,  is  that  right,  that  was  provided  you  ? 
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A.  Yes,  I  had  to  read  the  rule  book  up  to  the 
point  where  I  would  find  the  answer  in  conjunction 
with  the  special  question  in  this  particular  spot. 

Q.  At  August  29th  what  had  been  your  educa- 
tion? 

A.  Public  education,  I  think  it  was  just  gram- 
mar school. 

Q.    And  what  grade  did  you  reach"? 

A.  Eighth  grade. 

Q.  Did  you  have  any  special  education  after 
that? 

A.     When  I  was  in  the  submarine  service.  [201] 

Q.     What  training  did  you  have  there  ? 

A.  Diesel  school,  diesel  electric,  or  diesel  school 
and  submarine  school  or  both. 

Q.  Was  that  with  the  aid  of  books  or  purely  in- 
struction by  word  of  mouth? 

A.     No,  sir,  by  lectures  mainly. 

Q.     No  books  in  connection  with  it? 

A.  I  believe  the  instructor  would  keep  the  daily 
processes  of  educating  to  himself.  More  or  less  he 
would  give  us  notes,  you  see,  just  typewritten  pages, 
one  or  two  at  a  time. 

Q.  What  had  been  your  employment  before  you 
went  to  work  for  the  Southern  Pacific  Company  ? 

A.  Directly  before  I  went  to  work  for  the  South- 
ern Pacific  lines  I  was  employed,  I  was  more  or  less 
self-employed,  because  the  company  I  had  worked 
for,  a  neon  company  on  905  South  Fifth  Street  here 
in  Tucson  had  the  mortgage  foreclosed;  being  un- 
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eni})loyod  T  did  vari»)iis  odd  electrical  jobs  as  elec- 
trician. 

Q.  You  then  had  had  some  training  as  an  elec- 
trician ?  A.    Yes,  sir. 

Q.     Prior  to  that  time  where  did  you  work*? 

A.     Prior  to  this  self-employment "? 

Q.    Yes. 

A.     I  worked  for  this  company  again. 

Q.  That  is  in  Tucson.  Did  you  have  any  employ- 
ment for  any  duration  before  you  came  to  Tucson? 

A.     In  New  York  City,  sir. 

Q.     How  long  a  time  did  you  w^ork  there? 

A.     From  January  on  until  about  July,  1944. 

Q.  You  were  at  that  time,  at  the  time  of  the  acci- 
dent you  were  twenty-four  years  of  age,  were  you 
not?  A.     Twenty-four  or  twenty-five. 

Q.  Saying  you  didn't  know  whether  this  was  an 
examination  or  not,  did  you  know  what  the  purpose 
of  having  to  answer  these  questions  was;  didn't  you 
know,  Mr.  Schnee  ? 

A.  I  think  it  was  to  facilitate  or  to  more  or  less 
to  accommodate  your  requirements. 

Q.  You  knew  it  was  so  you  would  get  some  in- 
structions in  connection  with  the  safety  rules  of  the 
Company,  didn't  you,  now,  Mr.  Schnee? 

A.     I  did  not,  sir. 
I     Q.     You  didn't  know  it  was  the  purpose? 

A.  The  reason  I  made  that  statement,  sir,  is  be- 
cause when  I  was  hired  I  was  given  to  understand 
I  was  to  be  employed  in  the  construction  gang  at 
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Yuma  under  Frank  Fields  and  another  man  was 
j)ut  in  my  j^lace  immediately  when  I  got  a  three-daj'' 
detainment  to  tell  my  wife  about  it  and  arrange  for 
being  away  from  home.  Now,  when  I  was  called 
up  on  this  job,  the  reason  I  know  it  was  unexpected 
was  because  I  knew  the  man  there  that  was  working 
there. 

Q.  Mr.  Schnee,  you  understood  my  question,  did 
you  not?  [203]  A.     Yes,  sir. 

Q.  I  am  asking  you  whether  or  not  you  did  not 
know  you  were  getting  an  examination  so  you  would 
become  familiar  with  the  safety  rules  of  the  South- 
ern Pacific  Company?  That  was  the  purpose  you 
were  given  the  examination,  so  you  would  know 
what  the  rules  provided,  you  knew  that  ? 

A.     No,  sir. 

Q.  You  represented  to  the  Company  you  studied 
the  rule  book,  didn't  you?  A.     I  was  told 

Q.  Now,  answer  me.  Did  you  represent  to  the 
Company  you  had  studied  the  rule  book?  Did  you 
give  them  a  written  statement  to  that  effect?  Do 
you  know  w^hether  you  did  or  not? 

A.  I  did  not  give  a  written  statement,  I  studied 
a  book,  no  sir. 

Q.     You  never  at  any  time?  A.     No,  sir. 

(Defendant's  Exhibit  E  marked  for  identifi-j 
cation.) 

Q.    Mr.  Schnee,  did  you  in  connection  with  your  i 
examination  to  the  Company  answer  this  question 
affirmatively:  "Have  you  studied  the  book  of  rules 
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dated  November  14,  1943,  for  the  maintenance  of 
way  and  structures  of  the  Southern  Pacific  Com- 
I)any?"     And  you   answered:   yes,   you   had,   and 
signed  your  name  to  it. 

A.  Oh,  yes,  it  is  a  question,  I  beg  your  pardon. 
I  understood  you  to  say  did  I  make  a  written  state- 
ment. I  remember  [204]  signing  my  name,  but  I 
don't  recall  writing  out  had  I  represented  reading 
tlie  rules. 

Q.     But  you  did  say  you  read  the  rules  ? 

A.     I  signed  my  name  to  that. 

Q.     Did  you  read  the  rules'? 

A.     I  must  have  to  get  them  in  there. 

The  Court :  Will  you  answer  the  gentleman.  Did 
you  read  the  rules  or  not  ? 

A.    Yes,  sir. 

The  Court:    All  right. 

Mr.  Gillen:  We  will  stipulate  that  is  his  exami- 
nation, whatever  the  nature  of  it  is. 

Q.  (By  Mr.  Thompson) :  Now,  Mr.  Schnee, 
what  did  you  say  you  were  employed  for  by  the 
Southern  Pacific  Company  ■?  I  understood  you  to 
say  you  were  employed  originally  in  construction 
work  •? 

A.  No,  I  was  employed  with  the  understanding 
especially  I  would  be  expected  to  leave  town  im- 
mediately for  Yuma,  Arizona. 

Q.  For  what  purpose?  In  connection  with  what 
type  of  operation? 

The  Court :     He  said  with  a  construction  gang. 

A.     Construction  gang. 
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Q.  Isn't  it  a  fact  that  you  hired  out  in  the  signal 
dei^ai'tment  and  that  was  what  your  application  was 
for  in  the  Company  ?  [205] 

A.     Yes,  sir,  I  had  to  go  through  that. 

Q.  That  was  what  you  hired  out  for  was  the  sig- 
nal department.  You  made  application  to  become  a 
signal  employee*?  A.     Yes,  sir. 

Q.  Following  your  accident,  Mr.  Schnee,  on 
August  29,  1946,  did  you  make  any  written  state- 
ments to  anyone  about  the  way  that  accident  oc- 
curred ? 

Mr.  Gillen:  Can  you  fix  a  time,  bracket  the 
dates'?  When,  ever  since? 

Q.     (By  Mr.  Thompson)  :     Ever  since. 

Mr.  Gillen:  Well,  I  think  that  is  pretty  general 
and  remote.  If  he  was  referring  to  some  time 
shortly  after 

The  Court:  Cross-examine.  He  knows  whether 
or  not  he  made  any  written  statement.  I  presume 
any  time.   Go  ahead. 

A.  I  remember  being  up  in  San  Francisco  in 
Mr.  Gillen 's  office  and  making  a  statement  to  a  Mr. 
Freeman,  I  believe. 

Mr.  Gillen :  We  will  stipulate  that  was  a  deposi- 
tion, if  it  please  the  Court. 

(Defendant's  Exhibit  F  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  Thompson) :  Do  you  know  Mr.  M. 
O.  Wallace  ?  A.    Yes,  sir. 
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Q.  The  g-eiitlemaii  wlio  was  here  on  the  stand,  I 
believe  yesterday'? 

A.  The  gray-haired  gentleman  with  the  glasses, 
yes,  sir.  [206] 

Q.  He  was  the  man  that  went  with  you  to  Will- 
cox?  A.     Yes,  sir. 

Q.  And  he  was  Assistant  Signal  Supervisor  at 
that  time?  A.     That  is  right. 

Q.  Now,  will  you  examine  that  document,  please, 
Mr.  Schnee,  and  see  whether  that  is  your  signature 
that  is  appended  to  that*? 

A.  It  appears  to  be  my  signature.  I  don't  quite 
w^rite  my  name  that  way  but  it  sure  looks  like  it. 

Mr.  Thompson :  We  at  this  time,  if  it  please  the 
Court,  offer  this  in  evidence. 

Mr.  Gillen:  I  don't  think  it  should  be  offered 
in  evidence  unless  to  determine  the  conditions.  I 
note  the  date  on  that  is  August  30th,  1946,  the  day 
after  the  accident.  Now",  I  think  it  should  be  estab- 
lished whether  or  not  he  recalls  giving  that  state- 
ment to  anybody,  this  man  at  that  time. 

The  Court :     You  can  ask  him. 

Mr.  Gillen:  Yes,  Your  Honor,  I  would  like  to. 
May  I  see  that,  please"? 

Q.  (By  Mr.  Gillen)  :  Mr.  Schnee,  do  you  have 
any  recollection  of  anything  that  transpired  with 
you  or  about  you  or  around  you  on  the  date  of 
August  30th,  1946,  which  would  be  the  day  after 
your  accident  ?  A.     Absolutely  not. 
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Q.  When,  if  you  can  tell  us,  is  the  first  time  you 
recall  [207]  being  fully  and  completely  conscious 
of  what  was  going  on  about  you  and  being  rational? 

A.  I  don't  recall  any  particular  date,  but  I  do 
recall  the  incident  of  having  my  bandages  removed 
from  my  head.  I  don't  know  what  date  that  was. 

Q.  You  recall  having  the  bandages  removed  from 
your  head?  A.     That  is  right. 

Q.  My  question  is  do  you  have  any  recollection 
of  the  first  time  you  were  fully  conscious  of  what 
was  going  on  about  you  and  you  were  able  to  under- 
stand and  converse  rationally? 

A.  I  believe  it  was  at  that  time  or  immediately 
after,  because  I  distinctly  remember  a  nurse  sug- 
gesting to  my  wife  to  get  some  sort  of  shampoo  to 
use  for  patients.  It  isn't  a  wet  shampoo,  it  comes 
in  some  other  form.  You  don't  have  to  use  any 
water. 

Q.  Was  that  the  day  the  bandage  was  taken  off 
your  head? 

A.  I  think  it  was  after  that,  because  it  was  still 
sore. 

Q.  Now,  do  you  have  any  recollection  of  Mr. — 
I  don't  see  here  who  was  supposed  to  have  taken 
this  statement. 

Mr.  Thompson:     Doesn't  it  say  Wallace? 

Mr.  Gillen:  Wallace  is  a  witness,  but  it  doesn't 
say  who  took  this  statement. 
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Mr,  Thoini^son :     He  took  tlie  statement. 

Mr.  Gillen:     Is  this  his  handwriting'? 

Mr.  Thonii)son :  I  i)resiime  so,  that  is  my  ad- 
vice. [208]  ITe  took  the  statement. 

Mr.  Gillen:  It  isn't  contended  this  is  Schnee's 
handwriting  1 

Mr.  Thompson:     No. 

Q.  (By  Mr.  Gillen) :  Do  you  have  any  recollec- 
tion of  Mr.  Wallace  on  the  day  following  your  acci- 
dent, August  30th,  1946,  writing  out  a  statement  of 
facts  purportedly  furnished  by  you  on  a  Form  2611 
bearing  what  you  have  identified  as  a  signature  ap- 
pearing to  be  your  signature"? 

A.     I  didn't  follow  your  statement  all  the  way. 

(Question  read.) 

A.  I  get  lost  in  there.  I  can't  follow  the  whole 
statement. 

Q.  Do  you  remember  anything  that  happened  to 
YOU  in  St.  Mary's  Hospital  in  Tucson  following  this, 
any  consciousness  of  anything  happening  to  you"? 

A.     No,  sir. 

Q.  Are  you  conscious  of  having  talked  to  any- 
body about  the  details  of  your  accident,  on  that  day  ? 

A.     Absolutely  not. 

Q.  Are  you  conscious  or  have  you  any  recollec- 
tion of  having  particularly  talked  to  Mr.  M.  O. 
Wallace  and  giving  him  a  statement  of  the  details 
of  your  accident  on  that  day  ?  A.     No,  sir. 

Q,     Do  you  have  any  distinct  recollection  or  any 
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recollection  [209]  of  reading  what  appears  to  have 
been  typewritten  in  aronnd  your  signature,  "I  have 
read  and  understand  the  foregoing  statement  and  it 
is  true  and  correct  to  the  best  of  my  knowledge  and 
bleief."  Do  you  recall  anything  of  that  sort  being 
brought  to  your  attention  on  the  day  following  your 
accident  t 

A.  No,  sir,  I  don't  recall  ever  seeing  that  type 
of  form  or  niunber  until  this  morning.  I  believe  you 
mentioned  it  the  first  time. 

Q.  When  was  the  first  time  after  your  accident 
you  recall  seeing  Mr.  Wallace  or  talking  to  him  ? 

A.  I  do  remember  talking  to  him  about  my  pay 
check  being  held  up. 

Q.  How  long  was  that  after  the  accident,  if  you 
know? 

A.  I  can't  say  the  correct  date.  It  was  sometime 
after  the  period,  I  remember,  the  period  after  the 
doctor  removed  my  bandages  and  stitches,  I  remem- 
ber that,  but  before  that  I  do  not.  I  think  it  w^as 
after  that.  As  a  matter  of  fact,  it  must  have  been 
because  my  pay  check  came  through  long,  long  after 
it  was  due? 

Q.     When  was  it  due? 

A.  I  think  it  was  due  about  six  days  or  some- 
thing, six  days  after  the  first  or  sixth. 

Q.     Six  days  after  the  first  of  September? 

A.  Yes,  sir.  I  couldn't  swear  to  it.  I  say  I 
think.  [210] 
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Q.     Do  you  recall  talking  to  Mr.  Wallace'? 

A.     Yes,  sir. 

Q.     About  your  pay  check?  A.     Yes,  sir. 

Q.  Do  you  recall  ever  giving  Mr.  Wallace  a 
statement  about  the  details  of  the  accident  *? 

A.  No,  sir,  I  don't  recall  anything  other  than 
trying  to  find  out  from  him  at  a  later  date  what 
happened. 

Q.  You  tried  to  fijid  out  at  some  later  time  what 
happened  ? 

A.  I  mean  by  later  date  a  date  after  they  did  the 
work  on  my  head. 

Q.     You  mean  after  they  removed  the  bandage? 

A.  Sometime  after  that.  I  remember  trying  to 
find  out  what  haiDpened  after  the  accident,  how  I 
was  hiu't  and  in  the  condition  I  was  in. 

Mr.  Gillen:  May  I  hand  this  to  the  Clerk  and 
ask  the  witness  to  be  permitted  to  look  at  this  sig- 
nature ? 

The  Court:  If  this  was  a  release,  which  it  hadn't 
that  effect  on  this  showing — I  don't  know  whether 
the  rules  are  the  same  on  this  exhibit  or  not.  Any- 
how, on  the  present  offer  I  will  reserve  ruling.  Are 
you  through  with  your  voir  dire?  You  are  going 
to  make  a  further  showing  ? 

Mr.  Gillen:  I  would  make  a  further  showing  by 
other  witnesses. 

The  Court:  Wait,  he  is  going  to  take  the  floor 
now.   You  [211]  can  come  in  again. 

Mr.  Gillen:     Very  well,  sir. 
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Mr.  Thompson :  I  think  it  is  premature ;  I  should 
ask  him  whether  or  not  he  made  the  statement. 

Mr.  Gillen:  Just  a  moment.  May  I  interrupt. 
If  coimsel  is  going  to  ask  him  sjDeeific  alleged  or 
purported  statements  out  of  that  statement,  then  I 
would  ask  permission  of  the  Court  to  permit  me  to 
make  a  further  showing. 

The  Court:  I  will  take  care  of  that.  I  don't 
think  he  is  going  to  do  that.  Ask  your  question. 

Mr.  Thompson:  If  it  please  the  Court,  I  was 
going  to  ask  him  if  he  made  certain  statements  that 
api^eared  here. 

Mr.  Gillen:  Then  I  ask  permission  to  put  on 
further  testimony. 

The  Court :    You  mean  of  him  ? 

Mr.  Gillen :  I  ask  i^ermission  to  put  on  the  testi- 
mony of  witnesses  that  saw  the  plaintiff  daily  from 
the  inception  of  his  entrance  into  the  hospital  for  a 
period  during  the  time  of  his  treatment. 

The  Court :  Mr.  Gillen,  pardon  me.  On  the  pres- 
ent showing,  Mr.  Thompson,  I  don't  feel  disposed 
to  make  any  reference  to  what  is  in  the  body  of  it, 
on  the  present  showing. 

Mr.  Thompson:  May  we  then,  if  at  a  later  time 
the  Court  permits  us  to  remtroduce  it,  may  we  re- 
call the  defendant  for  further  cross-examina- 
tion. [212] 

The  Court:     Certainly. 

Mr.  Thompson :    Will  you  mark  these  ? 
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(Defendant's  Exhibit  G  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  Thompson) :  Will  you  examine  De- 
fendant's Exhibit  G  for  identification  and  state 
whether  or  not  each  of  those  two  pages  bear  your 
signature,  Mr.  Schnee.  A.     "G'"? 

Q.    That  is  *'G." 

A.     This  has  got '*G"  on  it. 

Q.     It  is  one  document. 

A.     May  I  read  this  ? 

Q.  Certainly.  First,  let  me  ask  you,  look  at  the 
signature  and  tell  me  whether  it  is  your  signature? 

A.     This  looks  like  my  signature. 

Q.     All  right.  Look  on  the  next  page,  is  that  your 
signature  ? 
1      A.     Yes,  sir,  this  looks  like  my  signature.   Can  I 
read  it  now? 

Mr.  Gillen:  May  I  have  the  date  of  those  docu- 
ments ? 

Mr.  Thompson:     ''G"  is  September  3. 

The  Court :     He  has  finished  it,  Mr.  Thompson. 

Q.  (By  Mr.  Thompson):  You  said  that  was 
your  signature  there  on  those  two  pages,  Mr. 
Schnee  ?  A.    Yes,  sir. 

Q.  Do  you  recall  making  the  statements  that 
appear  on  that  exhibit,  Mr.  Schnee?  [213] 

A.    No,  sir. 

Q.  You  don't  recall  seeing  Mr.  Caldwell  out 
there  and  talking  to  him  about  how  the  accident 
occurred  on  September  3  ?  A.     No  sir. 
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Q.     Have  no  recollection  of  it  at  all,  is  that  right  ? 

A.  I  remember  after  the  incident  I  mentioned 
talking  about  it,  trying  to  find  out  what  happened. 
That  is  after  this  work  or  cleaning  or  removing 
the  stitches,  whatever  it  was,  on  my  head. 

Q.    You  don't  know  when  that  was,  then? 

A.     I  don't  recall  the  date,  no,  sir. 

(Defendant's  Exhibit  H  marked  for  identifi- 
cation.) 

Mr.  Thompson:  If  it  please  the  Court,  at  this 
time  I  would  like  permission  of  the  Court,  for  the 
record  at  least,  to  examine  the  defendant  with 
respect  to  specific  statements.  I  presume  the  Court's 
ruling  would  be  the  same? 

The  Court:     Yes. 

Mr.  Thompson:  Would  you  hand  him  Defend- 
ant's Exhibit  H? 

Mr.  Gillen:     Is  that  the  statement  of  the  doctor? 

Mr.  Thompson:     Statement  of  the  doctor. 

Q.  Looking  now  at  Defendant's  Exhibit  H,  Mr. 
Schnee,  and  in  the  middle  of  that  page  tell  me 
whether  or  not  that  is  your  signature  ? 

A.     It  does,  looks  like  it. 

Q.    What  date  does  that  bear?  [214] 

A.     8-29. 

Q.    What  date  does  the  statement  bear  ? 

A.     January  28th. 

The  Court:    What  year? 

A.     It  doesn't  say  the  year. 

Mr.  Gillen :     That  is  a  rubber  stamp  that  was  pntl 
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on  there.    It  isn't  established  who  put  it  on  there. 

Some  rubber  stamp  put  on  the  side  of  the  paper. 

Mr.  Thompson:  Calling  your  attention  to  the 
first  line  there,  Mr.  Schnee,  that  purports  to  be 
dated  10-3-46,  does  it  not? 

A.     10-3-46,  that  is  right,  sir. 

Q.  Now,  on  October  3,  1946,  did  you  make  the 
statements  to  M.  Stewart  that  api^ear  above  your 
signature?  Did  you  give  her  that  information  and 
sign  that  report"?  A.     October  3? 

Q.     October  3,  1946. 

Mr.  Gillen :     Identify  M.  Stewart. 

Mr.  Thompson :  M.  Stewart  being  the  clerk,  one 
of  the  clerks  at  the  Southern  Pacific  Hospital. 

A.    At  the  Southei'n  Pacific  Hospital? 

Q.  Here  in  Tucson,  or  sanitorimii,  I  guess  they 
call  it. 

A.  I  never  made  such  a  statement.  I  don't  recall 
ever  seeing  such  a  paper  like  that  in  the  hospital. 

Mr.  Thompson:  If  it  please  the  Court,  now^  this 
being  [215]  dated  October  3,  1946,  I  want  to  ask  the 
witness  specifically  about  this  statement,  specifically 
W'hen  he  made  it. 

The  Court:  My  feeling  is  you  had  better  put  on 
Miss  Stewart  and  Mr.  Wallace,  whoever  it  was,  and 
make  your  offer  in  connection  with  their  testimony. 

Mr.  Thompson:  Fine.  If  the  Court  please,  at 
this  time,  with  permission  of  the  Court,  I  would 
like  leave  to  withdraw  the  witness  on  his  cross- 
examination   and    call   Mr.    Caldwell,    one    of   the 
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parties  named  on  the  statement,  if  it  please  the 
Court. 

The  Court:  Do  you  want  to  examine  the  plain- 
tiff to  this  point? 

Mr,  Gillen :    No,  Your  Honor. 

JOHN  D.  CALDWELL 
called  as  a  witness  by  the  defendant,  having  been 
first  duly   sworn,   was   examined  and  testified   as 
follows : 

Direct  Examination 

By  Mr.  Thompson : 

Q.     State  your  name,  please. 

A.     John  D.  Caldwell. 

Q.     Where  do  you  reside,  Mr.  Caldwell? 

A.    Mill  Valley,  California. 

Q.    What  is  your  occupation? 

A.     I  am  a  claims  agent. 

Q.     For  whom?  [216] 

A.     Southern  Pacific  Railroad. 

Q.     How  long  have  you  been  so  employed? 

A.  I  was  employed  in  Februar}^,  1942,  and  I 
was  in  the  Army  for  three  years  and  I  went  back 
to  work  in  the  same  position — let's  see,  it  would 
be  November,  1945. 

Q.     Where  were  you  working  in  August,  1946,  _ 
Mr.  Caldwell? 

A.     I  was  working  in  Tucson,  Arizona. 

Mr.  Thompson:    It  is  perfectly  proper  to  elicit j 
all  of  the  testimony  I  want  to  bring  out  from  this 
witness,  not  only  with  respect  to  this  document  butj 
complete  with  him  entirely? 
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The  Court:  Let's  see  how  it  develops,  Mr. 
Thompson. 

Q.  (By  Mr.  Thompson) :  You  were  working 
here  in  August,  1946'?  A.    I  was. 

Q.  Was  there  reported  to  you  an  accident  which 
had  been  sustained  by  the  plaintiff,  Adolph  Schnee  ? 

A.      There  was. 

Q.     Are  you  acquainted  with  Mr.  Schnee  % 

A.     I  am. 

Q.  When  did  you  first  become  acquainted  with 
him?  A.     The  date? 

Q.    Yes. 

A.  I  don't  know  the  exact  date.  I  first  saw  him, 
I  would  say,  some  three  or  four  or  five  days  after 
the  accident. 

Q.    Is  that  the  first  time  you  had  met  him  ? 

A.     That  is  the  first  time.  [217] 

Q.  At  any  time.  At  that  time  where  did  you  see 
him? 

A.     I  saw  him  at  St.  Mary's  Hospital. 

Q.     Do  you  recall  where  abouts  in  the  hospital? 

A.  Yes,  it  was  in  the  orthopedic  ward  on  the 
second  floor  in  a  room  I  occupied  about  a  month 
later. 

Q.  Did  you  have  any  discussions  with  him  at 
that  time?  A.    I  did. 

Q.     Were  there  any  other  persons  present? 

A.  At  the  time  the  statement  was  discussed,  that 
is  the  information  was  taken  and  the  statement 
was  written,  no.  At  the  time  I  read  the  statement 
to  him  and  he  read  it  and  signed  it,  yes. 
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Mr.  Gillen:  Just  a  moment.  I  move  that  the 
portion  of  the  answer  "and  he  read  it"  be  stricken 
as  an  opinion  and  conclusion. 

The  Court:     Denied. 

Q.  (By  Mr.  Thompson)  :  What  time  of  day  was 
it  when  you  first  saw  Mr.  Schnee. 

The  Court:  Which  exhibit  are  you  talking 
about?    Give  the  number. 

Mr.  Thompson:  This  is  Defendant's  Exhibit  G 
for  identification. 

Q.  When  you  first  saw  Mr.  Schnee,  on  the  date 
the  first  time  you  saw  him,  what  time  was  if? 

A.  I  would  say  between  10:30  and  11:00  o'clock 
in  the  [218]  morning. 

Q.  And  at  that  time  had  you  had  any  informa- 
tion about  the  details  of  this  ac<3ident  that  had  been 
sustained  by  Mr.  Schnee?  A.     I  had  not. 

Q.  What  was  the  extent  of  your  knowledge  of 
the  facts  surrounding  the  accident  when  you  went 
out  there,  if  any? 

A.  It  is  my  recollection  I  had  either  received  a 
call  from  the  superintendent's  office  or  had  received 
a  flash  report  stating  that  Mr.  Schnee  had  been 
injured  in  a  motor  car  accident  and  that  was  de- 
layed somewhat  after  the  accident.  Maybe  within 
a  day  or  two  after  the  accident  I  went  out  to  see 
him. 

Q.  Did  you  go  out  to  see  him  in  connection  with 
your  duties  in  the  claims  department  of  the  South- 
ern Pacific?  A.     I  did. 
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Q.  Where  was  Mr.  Schnee  in  respect  to  the 
room  ?  Was  he  in  his  bed  in  the  hospital  ? 

A.    He  was. 

Q.  I  will  ask  you  whether  or  not  yon  introduced 
yourself  to  him?  A.     I  did. 

Q.  How  long  were  you  there  at  that  time,  talk- 
ing with  Mr,  Schnee? 

A.  I  would  say  between  an  hour  and  an  hour 
and  a  quarter.  [219] 

Q.  What  transpired  ?  Just  tell  the  Jury  in  your 
0A\ii  words  what  he  said,  what  you  said  and  what 
was  done  there  at  that  time. 

A.    You  want  me  to  tell  the  whole  story? 

Mr.  Gillen:  Just  a  moment.  I  would  like  to 
have  an  opportunity  to  examine  this  witness  on 
voir  dire. 

The  Court:     You  may. 

Q.  (By  Mr.  Gillen) :  Mr.  Caldwell,  what  was 
the  appearance  of  Mr.  Schnee  when  you  went  into 
the  room  to  see  him? 

A.  He  appeared  to  be  alert,  without  pain,  but 
he  had  numerous  abrasions  on  him.  I  don't  recall 
whether  he  was  in  traction  or  not.  Other  than  that, 
I  believe  now — I  wouldn't  swear  because  it  is  some 
time  ago,  but  if  my  recollection  is  correct  I  believe 
his  head  was  shaved. 

Q.     His  head  was  shaved? 

A.  It  has  been  four  years  ago,  nearly,  but  that 
is  my  best  recollection.  See,  I  had  considerable 
personal  contact  y^ith  Mr.  Schnee  about  a  month 
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and  a  half  after  this  when  I  was  in  the  hospital 

with  a  fractured  hip  and  pelvis  and  he  was  in  a 

room  adjoining  me  and  would  come  over  and  see 

me  quite  often.   I  don't  know  whether  his  head  was 

shaved  at  that  time  or  maybe  a  month  and  a  half 

after. 

Q.    You  can't  tell  us  just  how  he  looked  at  that 
time?  A.    Yes. 

Q.     Was  his  head  shaved  or  wasn't  it  on  that 
first  visit  <?  [220] 

A.     I  would  say  my  best  recollection  is  that  his 
head  was  probably  shaved. 

Q.     His  head  was  probably  shaved? 

A.    Yes. 

Q.     You  don't  know,  do  you,  Mr.  Caldwell'? 

A.     No,  I  don't  know  so  far  as  his  head. 

Q.     Was  he  in  traction,  was  there  any  extremity 
of  his  in  traction  ? 

A.     I  don't  believe  it  was. 

Q.     Was  there  any  extremity  of  his  you  observed 
in  bandages'? 

A.    I  believe  his  knee  was  in  bandages. 

Q.    You  saw  his  knee '? 

A.    I  believe  it  was,  I  believe  I  did. 

Q.     Do  you  remember  the  circumstances  under] 
which  you  saw  his  knee  *? 

A.    I  believe  it  was  warm  and  possibly  the  bed] 
covers  were  off  his  limb. 

Q.     It  was  warm  and  the  bed  covers  were  off  his  | 
limb  ?  A.     That  is  right. 


I 
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Q.     That  is  your  recollection  1 

A.     That  is  right. 

Q.  Is  that  the  only  extremity  you  observed  that 
had  any  bandages  on? 

A.     I  believe  his  right  foot  was  bandaged  also. 

Q.     What  kind  of  bandage?  [221] 

A.  I  am  not  a  doctor.  I  cannot  describe  the  type 
bandage. 

Q.  Can  you  describe  what  it  looked  like,  par- 
ticularly when  you  had  some  experience. 

A.     I  don't  know  the  name  of  the  bandage. 

Q.     I  am  not  asking  you  that. 

A.     It  was  a  gauze  bandage  on  his  foot. 

Q.     Do  you  have  a  distinct  recollection  of  that? 

A.     No,  I  don't  have  a  distinct  recollection. 

Q.     How  about  his  hands'? 

A.  I  don't  recall  whether  his  hands  were  band- 
aged or  not. 

Q.     How  about  his  head? 

A.  As  I  said,  I  believe  his  head  was  shaven  and 
may  possibly  have  had  a  bandage  there. 

Q.     Is  that  the  best  description  you  can  give? 

A.     That  is  right. 

Q.  Now,  did  you  discuss  wdth  him  any  treatment 
he  was  receiving? 

A.  I  asked  him  if  he  was  receiving  good  treat- 
ment ;  he  said  he  was. 

Q.    He  was  very  alert  and  out  of  pain? 

A.     That  is  right. 

Q.     Did  he  tell  you  he  was  out  of  pain? 
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A.     He  did. 


Said  lie  had  no  pain  at  all?  [222] 
He  said  he  was  feeling  good. 
Yon  have  a  distinct  recollection  of  that"? 
I  do. 

Mr.  Caldwell,  don't  you  know  as  a  matter  of 
fact  that  this  man  on  the  29th  day  of  August,  1946, 
immediately  after  his  arrival  in  the  hospital,  was 
found  to  have  a  fractured  skull  and  a  large  wound 
that  exposed  the  skull  on  his  scalp  which  had  to  be 
sutured  and  his  right  leg  was  swathed  in  band- 
ages; that  there  was  a  cast  j)laced  on  his  right 
hand;  that  there  was  a  full  leg  cast  placed  on  his 
right  leg — I  beg  your  pardon,  on  his  left  hand; 
there  was  a  full  leg  cast  placed  on  his  right  leg 
and  a  full  leg  cast  placed  on  his  left  leg,  and  that 
was  the  condition  he  was  in  on  August  30th.  He 
was  under  morphine  and  other  narcotics;  he  was 
irrational  for  a  period  of  three  weeks. 

A.  No,  sir.  As  a  matter  of  fact,  I  checked  with 
the  nurse  before  I  went  there  and  ask  if  he  had 
any  morphine,  narcotics  or  sedative,  and  she  said 
positively  not. 

Q.  How  many  times  did  you  visit  him  on  that 
occasion?  A.     I  don't  recall. 

Q,  Don't  you  recall  for  a  period  he  was  in  an 
oxygen  tent?  A.     No,  sir. 

Q.  For  a  period  of  a  week  he  was  in  an  oxygen 
tent?  A.     I  do  not  know  that. 

Q.  If  I  showed  you  the  hospital  records  wouldn't 
it  refresh  [223]  your  recollection? 
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A.     It  i^robably  wouldn't.  I  am  not  a  doctor. 

Q.     You  know  what  an  oxygen  tent  is? 

A.     I  think  I  do. 

Q.  It  is  an  isinglass  affair  and  oxygen  pours  in 
enough  to  keep  him  alive,  you  know  that? 

A.     Yes,  sir. 

Q.  You  have  been  around  hospitals  as  a  claims 
man?  A.     Not  so  much. 

Q.  You  are  in  and  out  of  the  hospital,  the 
Southern  Pacific  Hospital  in  San  Francisco? 

A.  I  have  not  been  in  the  Southern  Pacific  Gen- 
eral Hospital  except  to  go  out  and  visit  a  doctor. 

Q.     You  do  know  what  an  oxygen  tent  looks  like  ? 

A.    Yes,  sir. 

Q.  Do  you  know  what  an  oxygen  mask  looks 
like? 

A.     I  don't  know  that  I  saw  an  oxygen  mask. 

Q.  Did  you  ever  see  this  man  in  an  oxygen  tent 
or  oxygen  mask?  A.     I  never  did. 

Q.    You  never  did?  A.    No,  sir. 

Mr.  Gillen:  I  have  concluded  my  examination 
on  voir  dire  of  this  witness,  but  before  this  witness 
is  permitted  to  testify  to  any  details  or  testify,  I 
ask  your  Honor's  [224]  permission  to  put  on  other 
testimony  in  support  of  my  contention  which  I 
will  be  glad  to  incorporate  in  an  offer  of  proof 
under  any  conditions  your  Honor  suggests. 

The  Court:  You  may  continue.  The  request  is 
denied.    Continue  your  examination. 

Q.     (By  Mr.   Thompson) :     Now,   at   this   time, 
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Mr.    Caldwell,   calling  your   attention   to   the   first 
date  you  saw  Mr.  Schnee,  and  by  referring  to  the 
Defendant's  Exhibit  G,  can  you  tell  me  what  date 
that  was? 

A.     It  was  taken  on  September  3,  1936. 

Q.  You  say  you  were  there  and  talked  with  him 
for  some  period  of  time  in  the  forenoon,  is  that 
correct?  A.     That  is  right. 

Q.  The  subject  of  that  conversation  was  prin- 
cipally the  accident  and  how  it  occurred? 

A.  I  asked  him  of  certain  events  leading  up  to 
and  including  the  accident. 

Q.  And  he  answered  you?  Did  he  give  you  the 
answers?  A.     He  did. 

Q.  I  notice  that  the  document  Defendant's  Ex- 
hibit G,  is  typewritten.  Where  was  it  typewritten 
and  how  was  it  taken? 

A.  I  took  the  statement  in  long  hand.  I  am  not 
too  legible  a  writer ;  I  went  home  for  lunch  at  noon 
time  and  my  wife,  I  gave  her  the  longhand  draft 
and  she  can  read  my  writing  and  she  typed  out 
this  original  statement  here  and  [225]  returned  to 
the  hospital,  possibly  one  o'clock,  about  that  time 
and  I  went  into  Mr.  Schnee  again — I  call  him 
''Johnny" — ^went  into  his  room  and  asked  the  nurse 
to  come  in  with  me,  the  supervisor.  She  came  in 
and  I  read  the  statement  to  him  and  I  gave  it  to 
Mr.  Schnee  and  he  read  it.  I  asked  him  if  it  was 
true  and  correct  and  he  said  it  was  and  he  signed 
it,  both  copies  of  it. 
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Q.    Did  the  nurse  who  w^as  there 


A.  She  witnessed  it  and  both  copies,  I  believe, 
yes. 

Q.  And  he  told  you  at  that  time  that  it  was  true 
and  correct,  is  that  correct  *? 

A.    That  is  just  right. 

Q.  Calling  your  attention  to  the  scene  of  the 
accident,  at  aiiy  time  after  September  3rd  did  you 
have  any  occasion  to  make  any  further  investigation 
with  respect  to  this  particular  accident? 

A.    I  did. 

Q.  What  was  the  nature  of  that  investigation, 
Mr.  Caldwell. 

A.  I  WTnt  to  Willcox  and  contacted  the  Marshal 
there  and  another  man — I  don't  recall  his  name 
right  off,  I  believe  he  w^as  a  miner  by  occupation. 
I  took  statements  from  both  of  those  men  regarding 
what  they  observed  at  the  scene  of  the  accident 
afterwards. 

Q.  Calling  your  attention,  do  you  remember  the 
Marshal's  name ?  [226] 

A.  Was  it  Dick  somebody.  He  is  a  one-armed 
gentleman,  has  one  hand,  I  should  say. 

Q.    You  have  seen  him  here  in  the  courtroom? 

A.     That  is  right. 

Q.  And  the  other  man,  do  you  recall  what  his 
name  was? 

A.  I  w^ould  remember  it  if  it  was  given  me,  but 
I  can't  recall  right  now. 

Q.     Then  did  you  take  any  other  further  state- 
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ments  in  connection  with  that  particular  accident, 

that  you  recall  *?  A.     Yes,  I  did. 

Q.     What  other  statements'? 

A.     I  took  a  statement  from  the  signalman. 

Q.  And  then  at  any  time  later  did  you  have  any 
occasion  to  observe  or  find  the  car  which  had  been 
involved  in  this  accident*?  A,     I  did. 

Q.     Did  you  locate  the  particular  car"? 

A.  Yes.  It  had  a  tag  on  it  that  said  on  the 
tag 

Q.     Just  a  moment.   You  located  the  car"? 

A.    Yes,  sir. 

Q.     Where  ^ 

A.  It  w^as  dowTi  at  the  motor  car  repair  shops 
in  Tucson. 

Q.  I  will  ask  you  whether  or  not  under  your 
direction  any  photographs  were  taken  of  that  car 
by  anyone  under  your  direction?  [227] 

A.     There  were. 

Q.     Who  took  the  photographs'? 

A.     I  believe  Mr.  Glasser. 

Q.  I  hand  you  Plaintiff's  Exhibits  1,  2  and  3  and 
ask  you  if  you  have  seen  those  photographs  before  *? 

A.     Yes,  sir. 

Q.  And  do  you  know  where  they  were  taken, 
those  pictures '? 

A.  They  were  taken  out  by  the  motor  car  repair 
shops  in  Tucson. 

Q.  I  will  ask  you  to  state  whether  or  not  those 
are  pictures  of  the  motor  car  which  was  involved  in 
the  accident  involving  Mr.  Schnee  *? 
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A.     They  are. 

Q.  Calling  your  attention  to  Defendant's  Ex- 
hibit B,  I  ask  you  to  examine  those — one  other  ques- 
tion about  the  1,  2,  3,  are  those  fair  representations 
of  the  car  as  it  appeared  at  the  time  the  photo- 
graphs were  taken?  A.     They  are. 

Q.  Then  looking  at  Defendant's  Exhibit  B,  do 
you  recognize  those  ?  A.    Yes,  sir. 

Q,    You  have  seen  them  before  ? 

A.     Yes,  sir. 

Q,     What  do  they  represent,  i^ortray? 

Mr.  Gillen:  Of  course  the  pictures  speak  for 
themselves,  [228]  Your  Honor. 

Mr.  Thompson :  I  don't  think  they  have  been  ad- 
mitted in  evidence  yet. 

The  Court :     Answer  the  question. 

The  Witness:     What  was  the  question? 

The  Court :     What  they  represent. 

A.  They  represent  the  motor  car  Mr.  Schnee  was 
riding  on  at  the  time  of  the  accident. 

Q.     Do  you  recall  when  they  were  taken? 

Mr.  Gillen:  I  move  it  be  stricken.  There  is  no 
foundation  to  show  he  knows  the  motor  car  Mr. 
Schnee  was  riding  on  at  the  time  of  the  accident. 
There  is  some  testimony  here  he  received  some  hear- 
say concerning  what  was  the  motor  car. 

The  Court :     Motion  denied. 

The  Witness :     I  didn't  get  the  question. 

(Last  question  read.) 
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A.  If  my  recollection  is  correct  I  believe  these 
were  taken  some  time  later  than  the  other  pictures. 
I  believe  the  first  set  you  showed  me  was  taken 
along  in  September  and  these  in  October.  I  don't 
know  the  exact  date. 

Q.  They  were  all  taken  at  the  motor  repair  shop, 
is  that  correct  ?  A.     That  is  correct. 

Q.  Calling  your  attention  to  Defendant's  Ex- 
hibit D-1  to  D-5  for  identification,  I  will  ask  you 
if  you  have  seen  those?  [229]  You  have  seen  those 
before"?  A.     I  have. 

Q.     They  represent  what*? 

A.  They  represent  the  car  Mr.  Schnee  was  riding 
at  the  time  the  accident  occurred. 

Mr.  Gillen:  Same  objection,  if  it  please  the 
Court,  same  motion. 

The  Court:  Objection  overruled.  Now  the  ques- 
tion. 

A.  (Continuing)  :  Taken  near  the  motor  repair 
shop  in  Tucson. 

Q.  In  connection  with  that  exhibit,  I  notice  there 
Is  a  stick  shown  in  the  pictures.  What  was  that 
picture,  if  you  know  ? 

A.     I  don't  know  exactly  what  the  stick  was. 

Mr.  Thompson :  Let  me  see  those  again  just  for  a 
moment. 

Q.  Calling  your  attention  to  D-1  to  D-5,  I  notice 
there  is  a  stick  shown  there  in  various  places  in  the 
photograph  alongside  the  motor  car. 

A.    A  yard  stick,  you  mean"? 
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Q.     Was  it  a  regular  yard  stick? 

A.     It  was. 

Q.  Do  you  know  who  was  holding  the  yard  stick 
when  it  was  taken"?  A.     I  was. 

Mr.  Thompson :     I  believe  that  is  all.  [230] 

Cross-Examination 
By  Mr.  Gillen: 

Q.  Now,  have  you  got  your  original  notes  on  the 
statement  you  claim  you  took  from  the  plaintiff, 
Schnee,  at  St.  Mary's  Hospital  in  Tucson? 

A.  It  is  right  here.  Is  that  what  you  refer  to? 
The  original  statement  is  right  here. 

Q.     The  original  notes. 

A.  I  didn't  make  any  notes,  all  I  had  was  this 
same  statement  written  out  in  longhand. 

Q.     That  is  what  I  am  talking  about. 

A.     I  don't  have  those,  no,  sir. 

Q.     What  did  you  do  with  them  ? 

A.  I  imagine  my  wife  destroyed  them  at  home.  I 
didn't  see  them  again,  so  far  as  I  recollect. 

Q.     You  didn't  retain  the  notes? 

A.     I  did  not. 

Q.  You  claim  you  asked  some  questions  and  re- 
ceived some  answers  from  Mr.  Schnee  at  the  hos- 
pital, and  that  you  wrote  them  down  and  took  them 
home  because  your  handwriting  is  so  poor  and  only 
your  wife  understands  it ;  you  had  her  retype  them  ? 

The  Court:     He  didn't  say  only  his  wife. 

A.     I  didn't  say  that.   I  went  up  to  Mr.  Schnee 
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and  interviewed  him  and  he  told  me  the  story,  how 
the  accident  occurred,  [231]  and  I  wrote  it  down. 
It  wasn't  a  question  and  answer  proposition.    He 
told  me  and  I  wrote  it  down. 

Q.  You  wrote  a  summary  of  it  in  youT  own 
words  ?  A.     I  wrote  what  he  told  me  down. 

Q.  You  wrote  a  summary  of  it  in  your  own 
words  ? 

A.  I  wrote  what  he  told  me  down  in  the  state- 
ment in  my  words. 

Q.  That  is  what  I  say,  a  summary  of  what  he  told 
you.  A.     If  you  want  to  call  it  that. 

Q.  What  you  claim  he  told  you.  Did  you  take 
a  statement  from  Mr.  Dick  Hallmark  the  City  Mar- 
shal of  Willcox  ?  A.     I  did. 

Q.     Did  you  do  that  in  the  same  manner? 

A.     I  did. 

Q.  Did  you  take  your  longhand  and  have  it  re- 
typed'? A.     I  did  not. 

Q.     Was  Mr.  Hallmark  able  to  read  your  writing? 

A.  I  presume  he  could.  He  signed  it  and  said  he 
could. 

Q.  As  a  matter  of  fact,  Mr.  Hallmark  took  a 
statement  away  from  you  you  had  written  out  in 
your  own  words  and  tore  it  up  and  threw  it  away, 
isn't  that  a  fact?  A.    He  did  not. 

Q.     Do  you  deny  that?  A.     I  do. 

Q.  Isn't  it  a  fact  that  you  wrote  into  the  state- 
ment that  [232]  you  were  taking  from  Mr.  Hall- 
mark   that    the    motor    car,    when    Mr.    Hallmark 
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arrivod  at  the  scene  of  the  accident,  was  headed 
railroad  west  instead  of  railroad  east,  and  that  he 
toUl  you  when  you  read  that  that  he  didn't  say  that; 
that  lie  took  the  paper  out  of  your  hand  and  tore 
it  up  and  said,  *'If  you  want  a  statement  from  me, 
you  put  down  what  I  told  you,  not  what  you  want 
to  i)ut  down." 

A.     That  is  not  true. 

Q.     You  deny  that  happened*?  A.     I  do. 

Q.  A^Hio  was  present  when  you  took  the  state- 
ment from  Mr.  Hallmark  ? 

A.     Just  Mr.  Hallmark  and  myself. 

Q.  Do  you  have  the  statement  Mr.  Hallmark 
made"?  A.     I  don't  have  it,  no. 

Q.     Do  you  have  it,  counsel? 

Mr.  Thompson:     Yes. 

The  Court:  You  can  read  that  after  you  recess, 
and  go  ahead  with  this  witness,  Mr.  Gillen. 

Mr.  Gillen :     All  right,  Your  Honor. 

Q.  So  there  can  be  no  question  about  it,  you  deny 
such  an  incident  as  I  related  between  you  and  Mr. 
Hallmark  ever  took  place? 

A.     That  is  correct. 

Q.  MVe  would  like  for  you  to  show,  or  have  this 
shown  to  the  [233]  witness  and  ask  him  if  this  is 
in  his  handwriting  with  the  exception  of  the  pur- 
ported signature. 

Mr.  Henderson:  I  believe  it  should  be  marked 
for  identification,  Your  Honor. 

The  Court:  You  are  willing  to  have  your  num- 
ber? 
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Mr.  Gillen:  I  haven't  had  an  opportunity  to 
read  it  yet.   I  never  claim  anything  until  I  read  it. 

The  Court :     All  right.   Give  it  to  the  defendant. 

(Defendant's  Exhibit  ''I"  marked  for  iden- 
tification.) 

The  Court:  He  wants  to  know  if  that  is  your 
handwriting"?  A.     It  is,  sir. 

Q.  (By  Mr.  Gillen)  :  It  is  my  understanding, 
Mr.  Caldwell,  they  permitted  you  in  the  hospital 
to  visit  with  Mr.  Schnee  for  between  an  hour  and 
an  hour  and  a  quarter  in  the  forenoon  of  the  day 
which  I  believe  is  identified  tentatively  as  Septem- 
ber 5,  1946?  A.     Was  it  the  5th  <? 

Q.  Is  it  the  5th  or  Srd?  I  am  not  trying  to  con- 
fuse you  on  the  date.  September  3,  1946.  That 
would  be  five  days  after  the  accident,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  How  long  did  you  stay  with  him  in  the  after- 
noon when  you  brought  back  the  notes  you  immedi- 
ately typed  to  replace  your  handwriting  ? 

A.  Possibly  fifteen  or  twenty  minutes,  maybe 
twenty  minutes.  [234] 

Q.  Did  you  see  Mrs.  Schnee,  either  in  the  fore- 
noon or  afternoon  of  that  day? 

A.     I  don't  recall. 

Q.  You  are  acquainted  with  Mrs.  Schnee,  are 
you  not  ?  A.     I  am. 

Q.  You  don't  recall  seeing  her  in  the  period 
from  an  hour  to  an  hour  and  a  quarter  that  morn- 
ing? A.     I  don't  recall. 
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Q.  Do  you  recall  a  man  in  the  same  room  on  that 
day,  a  patient,  I  mean? 

A.  There  may  have  been.  There  were  two  beds 
m  the  room.  I  don't  recall  whether  there  was  a 
man  there  or  not. 

Q.     You  paid  a  number  of  visits  back  to  Mr. 
Schnee  subsequent  to  September  3rd? 
A.    I  didn't  say  that. 
Q.    Bid  you  ? 

A.  I  probably  saw  him  again,  I  don't  know  how 
many  times  I  saw  him  after  that. 

Q.  Do  you  remember  paying  him  a  visit  about 
three  weeks  after  the  accident?  Where  you  made 
some  arrangement  for  him  to  draw  some  advance  of 
money  ? 

A.  I  don't  remember  the  date.  I  know  several 
advances  were  made. 

Q.  Do  you  remember  when  you  talked  to  him 
about  the  fii-st  advance  ?  [235] 

A.     I  don't  remember  the  date,  no,  sir. 

Q.  As  a  matter  of  fact,  isn't  that  the  first  time 
you  found  Mr.  Schnee  rational  and  able  to  talk  to 
YOU?  A.    It  was  not. 

Q.  Did  you  ever  visit  with  him  when  Dr.  Francis 
was  present?  A.     I  may  have. 

Q.     You  don't  remember? 

A.  I  wouldn't  say  definitely.  I  talked  to  Mr 
Schnee  almost  every  day  for  a  period  of  almost  over 
a  month  and  Dr.  Francis  would  come  in  and  see  me 
and  also  Mr.  Schnee. 
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Q.  I  am  not  talking  about  after  you  were  hurt 
yourself,  but  while  you  were  actively  engaged  as 
a  claims  man  before  you  got  hurt. 

A.     I  don't  recall. 

Q.  Was  there  any  reason,  Mr.  Caldwell,  why  you 
took  your  notes  home  to  your  wife  and  had  them 
typed,  other  than  the  explanation  you  have  given 

A.     There  is  one  other  possible  explanation. 

Q.  I  don't  want  any  possible  explanation,  I  want 
your  own  explanation. 

A.  It  would  save  time.  On  these  statements  I 
am  required  to  make  a  copy  of  the  original  and  my 
wife  in  this  particular  case  would  put  in  carbon 
papers  and  save  time  of  copying  the  original  state- 
ment again.  [236] 

Q.  Which  was  it,  to  save  time  or  because  your 
handwriting  was  bad? 

A.  It  was  principally  because  my  handwriting 
was  bad. 

Q.  You  call  your  handwriting  hard  to  read,  is 
that  correct '?  A.     On  that  particular  day. 

Q.  Was  there  something  wrong  that  day  that 
made  your  hand  a  little  bit  difficult  in  the  forenoon 
of  that  day,  made  it  hard  for  you  to  write  ? 

A.  Oftentimes  when  you  are  taking  a  statement 
and  a  person  changes  their  story  or  goes  and  makes 
changes  in  it  and  you  have  to  cross  out,  it  makes 
it  illegible  and  ordinarily  I  am  not  too  good  a 
writer. 
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Q.  Were  there  any  changes  you  recall  Mr. 
Selmee  made  in  his  story  or  you  made  in  his  story 
on  that  date  % 

A.  I  don't  recall  whether  or  not  there  were  now. 
It  isn't  unusual,  I  will  say  that,  that  changes  are 
made. 

Q.     Now,  you  say  Mr.   Schnee  was   quite   alert 
and  bright  to  everything  going  on  about  him  and 
was  m  no  pain  and  so  expressed  himself? 
A.     That  is  right. 

Q.     Did  he  rattle  off  a  story  in  good  sequence  or 
was  It  a  story  you  had  to  get  out  of  him  by  plying 
with  questions? 
A.     You  would  have  to  question  him. 
Q.     What  was  the  story  on  that  day? 
A.     I  said  you  would  have  to  question  him    ask 
him  questions  [237]  and  he  would  give  answers  and 
part  of  the  time  he  would  go  ahead  and  continue  on 
without  any  questions. 

Q.  Did  it  take  you  from  an  hour  to  an  hour 
and  a  quarter  to  get  that  short  statement  out  of 
him?  A.     It  did. 

Q.     Yet  you  say  he  was  alert  and  bright? 
A.     That  is  right. 

Q.  Alert  to  what  was  going  on  about  him  and 
not  m  any  pain?  A.     That  is  correct. 

Q.    You   dicbi't    attempt   to   put   the    statement 
down  in  question  and  answer  form? 
A.    No,  sir. 
Q.     Now,  on  the  afternoon  when  you  returned 
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with  the  typewritten  statement,  did  yoii  bring  with 

you  your  original  notes? 

A.  I  don't  recall.  I  am  quite  certain  as  I  think 
it  over  I  left  them  at  home. 

Q.  You  didn't  bring  the  typewritten  statement 
and  say,  "Here,  Johnny,  here  is  the  typewritten 
statement  my  wife  has  done  nicely  and  neatly,  so 
you  can  compare  it  with  what  you  said  this  morn- 
ing; here  are  the  original  notes  I  made;  read  them 
both  and  if  they  are  all  right,  sign  it?" 

A.  No,  sir.  I  read  him  the  statement  and  he 
agi'eed  that  was  exactly  how  the  accident  occurred 
and  then  he  read  it  over  [238]  himself  and  agreed 
to  it. 

Q.     He  read  it  over  himself?  A.     He  did. 

Q.  Did  he  appear  as  alert  and  free  of  pain  in 
the  afternoon  as  he  did  in  the  morning'? 

A.    He  did. 

Q.     Tell  you  he  was  feeling  fine'? 

A.     Feeling  good. 

Q.     Looked  good"?  A.     He  did. 

Q.  Did  you  take  any  notice  of  what  the  condition 
of  his  head  was  that  afternoon  or  in  the  afternoon  ? 

A.     No,  I  don't  recall. 

Q.  You  don't  recall  whether  it  was  bandaged  or 
not?  A.     I  don't  recall. 

Q.     Did  you  ever  go  to  the  scene  of  the  accident  ? 

A.     I  did. 

Q.     When? 

A.  The  same  date  I  took  this  statement  from 
Mr.  Hallmark,  is  that  his  name? 
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Q.  Yes,  Dick  Hallmark;  that  was  September  25, 
1946,  is  that  the  first  day  you  went  out  to  the  scene 
of  the  accident  ?  A.     It  was. 

Q.  You  say  that  when  you  first  saw  the  car  you 
didn't  know  of  your  own  knowledge  whether  that 
was  the  car  involved  in  [239]  the  accident  or  not? 

A.     There  was  a  tag 

Q.  My  question  is,  you  didn't  know  of  your  own 
knowledge  whether  that  was  the  car  involved  in  the 
accident  *? 

A.  I  dicbi't  witness  the  accident,  so  I  couldn't 
say  as  to  that. 

Q.  How  soon  after  the  date  of  the  accident  did 
you  first  see  the  car? 

A.  Possibly,  probably  six  or  seven  days  after- 
wards, something  like  that. 

Q.  Do  3^ou  recall  the  date  those  photographs  were 
taken?  A.     I  don't  remember  the  date,  no. 

Q.  Did  you  first  see  the  car  in  Tucson  or  in  the 
other  town?  A.     In  Tucson. 

Q.  You  think  it  was  six  or  seven  days  after  the 
accident  ?  A.     It  could  have  been  more. 

Q.  The  only  reason  you  rely  on  the  belief  it  was 
the  car  involved  in  the  accident  was  this :  There  was 
a  tag  on  it?  A.     That  is  correct. 

Q.  That  was  the  evidence  in  the  case  and  your 
investigation,  is  that  correct? 

A.  If  my  recollection  serves  me  correctly,  the 
tag  said,  ''Schnee  motor  car,"  "Schnee  accident," 
something  of  that  nature. 
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Q.  That  was  so  tagged  at  your  direction,  isn't 
that  right?  [240] 

A,  No,  I  didn't  know  it  was  tagged  until  I  saw 
it  there. 

Q.  In  the  course  of  your  investigation  you  went 
to  find  out  where  the  car  was,  take  a  look  at  it  and 
take  some  photographs  of  it,  is  that  correct  ? 

A.     That  is  right. 

Q.  Whom  did  you  apply  to  for  the  purpose  of 
getting  to  the  car? 

A.     I  just  went  down  and  looked  at  it. 

Q.     Who  informed  you  it  was  there? 

A.     I  don't  recall  who  it  was. 

Q.  You  had  some  information  at  that  time,  did 
you  not,  the  car  had  been  derailed,  isn't  that  cor- 
rect? 

A.  I  don't  believe  I  did.  I  don't  know  whether 
I  received  any  information  at  that  time  or  not. 

Q.  Didn't  you  see  the  car  after  you  claim  you 
took  the  statement  from  Mr.  Schnee? 

A.  After  I  took  Mr.  Schnee 's  statement  I  believe 
I  did. 

Q.     You  had  some  information  then,  didn't  you? 

A.    After  I  took  his  statement,  yes. 

Q.  Did  you  also  inquire,  when  you  went  to  see 
the  car  and  take  the  photographs  of  it,  did  you  in- 
quire for  the  grade  stake  that  was  involved  in  the 
accident?  A.     I  did. 

Q.     Of  whom  did  you  inquire  ? 

A.     I  don't  remember  who  it  was.  [241] 
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Q.  You  considered  tliat  an  important  piece  of 
evidence,  didn't  you?  A.     Yes. 

Q.     You  don't  know  who  you  asked? 

A.  No.  There  were  a  number  of  people.  In  all 
probability  it  was  the  foreman. 

Q.  You  didn't  call  up  and  say,  "Here  I  have  the 
motor  car,  but  where  is  that  stake?"  A.     No. 

Q.     Who  w^as  the  foreman  on  the  job? 

A.     I  don't  know  his  name. 

Q.  Did  you  make  any  inquiries  at  any  time  from 
anybody  as  to  where  the  stake  was,  the  grade  stake 
was  ? 

A.  I  believe  I  made  an  inquiry  from  Mr.  Jacob- 
son  or  Mr.  Lyons,  I  don't  know  w^hich  one,  and 
asked  them. 

Q.     And  what  did  you  learn? 

A.  I  learned  from  them  it  wasn't  saved,  it  was 
thrown  away. 

Q,     Who  said  he  threw  it  away? 

A.     It  was  either  Mr.  Jacobson  or  Mr.  Lyons. 

Q.     Did  you  write  a  report  on  that  ? 

A.    No,  I  didn't. 

Q.  You  have  to  write  a  report  to  the  claims  chief, 
don't  you,  on  the  j)rogress  of  your  investigation? 

A.     Not  until  the  file  is  complete. 

Q.  When  the  file  was  complete  did  you  ever 
write  a  report  [242]  that  one  of  the  most  valuable 
pieces  of  evidence,  to  wit,  a  surveyor's  stake,  wasn't 
available  and  could  not  be  located  by  j^ou? 

A.     I  don't  recall  w^hether  I  included  that  in  mv 
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report  or  not  or  if  the  report  was  written.    I  don't 

remember  writing  a  report. 

The  Court:  We  will  resume  at  9:30  a.m.,  gentle- 
men. 

(Whereupon  a  recess  was  taken  at  5:00 
o'clock  p.m.  until  9:30  o'clock  a.m.,  March  3, 
1950.) 

Q.  (By  Mr.  Gillen) :  Now,  Mr.  Caldwell,  you 
have  been  transferred  from  the  Arizona  territory 
for  the  Southern  Pacific  up  to  the  San  Francisco 
territory,  is  that  correct?  A.     That  is  correct. 

Q.     When  did  that  transfer  take  effect? 

A.     March  1,  1949. 

Q.  March  1,  1949.  And  mider  what  circum- 
stances were  you  transferred  out  of  Arizona  by  the 
Southern  Pacific  to  the  San  Francisco  territory  ? 

A.  Well,  my  superior,  Mr.  Lowe,  the  general 
claims  agent,  wanted  to  give  me  more  experience,  or 
some  experience  in  the  general  office.  That  was  the 
reason  of  the  transfer. 

Q.     Was  that  the  reason  given  you  ? 

A.     That  is  right. 

Q.     No  other  reason?  A.     No,  sir. 

Q.  Were  you  brought  from  San  Francisco  to  tes- 
tify in  this  [243]  case  ?  A.     That  is  correct. 

Q.  How  many  cases  have  you  testified  in  for  the 
Southern  Pacific  Company? 

A.     This  is  my  first  one. 

Q.     This  is  your  first  one? 

A.     This  is  the  only  one. 
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Q.     The  only  time  you  ever  testified"? 

A.     That  is  correct. 

Q.  Isn't  it  a  fact  you  testified  you  were  return- 
ing from  Arizona  to  New  York  to  testify  in  the  case 
of  Edward  Sullivan  against  the  Southern  Pacific 
Company  *? 

A.     I  did  not  testify  in  New  York. 

Q.     You  are  sure  you  didn't  testify  in  New  York? 

A.     I  am  positive. 

Q.  You  were  taken  from  Arizona  to  New  York 
to  testify !  A.     No,  sir. 

Q.  You  didn't  go  to  New  York  in  the  Sullivan 
case?  A.     I  didn't  go  there  to  testify. 

Q.     And  you  didn't  testify?  A.     I  did  not. 

Q.  This  is  the  first  time  you  have  testified  in  any 
ease  ?  A.     That  is  right. 

Q.  Now,  I  understand  that  while  Mr.  Schnee  was 
still  in  the  hospital  under  care  for  the  various  in- 
juries that  he  had,  [244]  an  automobile  accident  be- 
fell you  and  your  wife,  is  that  correct? 

A.    When  he  was  in  what  hospital? 

Q.     While  he  was  still  in  the  hospital  under  care  ? 

A.     I  believe  that  is  correct. 

Q.  Now,  as  a  matter  of  fact,  so  that  we  may  have 
it  clear  in  our  minds,  the  Southern  Pacific  Company 
maintains  a  hospital  here  that  primarily  specializes 
in  tubercular  cases,  is  that  right,  and  that  is  known 
as  the  Southern  Pacific  Sanitorium  ? 

A.  I  believe  they  have.  About  half  the  hospital 
is  devoted  to  tubercular  cases  and  perhaps  half  of 
the  hospital  devoted  to  general  patients. 
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Q.  Yes.  And  it  is  within  your  knowledge,  is  it 
not,  that  lack  of  surgical  facilities  and  serious  sur- 
gical cases  are  usually  sent  to  St.  Mary's  Hospital, 
is  that  correct  1 

A.  At  that  time  I  believe  they  didn  't  have  a  trac- 
tion bed.    That  is  the  reason  I  w^as  sent  there. 

Q.  At  that  time  they  didn't  have  a  surgery,  they 
just  had  a  minor  surgery  and  dressing  room,  is  that 
right  1 

A.     I  wouldn't  know  about  that. 

Q.  It  is  within  your  knowledge,  however,  that 
serious  surgical  cases  or  orthopedic  cases  were  sent 
to  St.  Mary's  Hospital  where  they  had  general  sur- 
gical facilities  ? 

A.     I  believe  that  is  correct.  [245] 

Q.  And  particularly  orthopedic  cases  or  bone 
cases "?  A.    Yes. 

Q.  You  recall,  do  jou  not,  that  after  Mr.  Schnee 
had  been  in  the  St.  Mary's  Hospital  for  some  time 
and  had  undergone  several  operations  he  was  then 
transferred  to  the  Southern  Pacific  Sanitorium,  is 
that  correct? 

A.  I  don't  know  how  many  operations  he  had 
undergone. 

Q.     I  didn't  say 

A.    You  said  several  operations. 

Q.  You  know  he  had  an  open  reduction  on  his 
left  hand  and  bones  wired  together  in  his  left  hand, 
metacarpal  bones. 

A.     I  did  not  know  that. 
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Q.     You  were  investigating  the  case  f 

A.  It  was  nearly  four  years  ago,  and  I  don't  re- 
call all  the  injuries  he  had  at  this  time. 

Q.  You  don't  recall  even  how  he  looked  the  first 
time  you  saw  him  ? 

A.     Yes,  to  a  certain  degree  I  do. 

Q.  You  do  recall  in  minute  detail  what  he  had  to 
say  to  you  and  what  you  had  to  say  to  him? 

A.     That  is  correct. 

Q.  You  do  recall  the  first  time  you  saw  him  five 
days  after  the  accident  he  was  comi^letely  free  of 
pain  and  completely  alert  of  everything? 

A.  That  is  correct,  because  I  make  it  a  point 
when  I  take  [246]  a  statement  that  they  are  alert 
and  free  from  pain. 

Q.  Did  you  ever  tell  anybody  he  w^as  still  out  of 
his  head  when  you  went  out  there  on  the  3rd  of  Sep- 
tember, 1946  ?  A.     Positively  not. 

Q.     You  are  sure  of  that  ?  A.     I  am. 

Q.  Did  you  see  any  other  railroad  man  who  was 
in  the  hospital  at  that  time  1 

A.     In  the  St.  Mary's  Hospital? 

Q.     Yes.  A.     I  don't  recall  seeing  anyone. 

Q.     Now  think?  A.    What  day? 

Q.  September  3,  1946,  did  you  see  any  other  rail- 
road man  who  was  then  in  the  hospital? 

A.     I  don't  recall  seeing  any  railroad  man. 

Q.  Did  you  see  any  other  railroad  man  to  whom 
you  confided  you  had  a  man  all  smashed  up  and  you 
stated  was  still  out  of  his  head?  A.     I  did  not. 
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Q.  Referring  to  the  Plaintiff  Schnee;  you  don't 
recall  that?  A.     I  said  I  didn't. 

Q.  Yon  don't  recall  you  saw  another  railroad 
man  there  that  day  1  A.     Yes.  [247] 

Q.  Isn't  it  a  fact  that  it  came  to  your  attention 
Schnee  had  one  operation  there  consisting  of  the 
open  reduction  of  the  fractures  of  the  left  hand  ? 

A.     I  said  I  didn't  recall  that  he  had  that. 

Q.  Isn't  it  within  your  knowledge,  within  a 
month  after  he  was  in  the  hospital,  during  Septem- 
ber he  had  another  operation  consisting  of  an  open 
reduction  of  the  fracture  of  the  patella? 

A.     I  remember  that,  sir. 

Q.  Where  the  lower  part  of  the  patella  was  cut 
out  and  the  fascia  and  tendons  sewn  to  the  top  part 
of  the  patella? 

A.  I  believe  he  was  still  recovering  from  that 
when  I  was  a  patient  in  the  hospital. 

Q.  Isn't  it  within  your  knowledge  there  were  also 
surgical  procedures  used  on  the  open  wound  in  his 
ankle  and  compound  comminuted  fractures  of  the 
ankle  of  the  right  foot  ?  A.    Yes,  sir. 

Q.  Isn't  it  within  your  knowledge  that  his  scalp 
was  sutured  in  a  number  of  places  where  it  had  been 
laid  open  to  expose  the  skull  ? 

A.  As  I  recall,  his  scalp,  his  hair  was  shaved  and 
bandaged.    I  don't  recall. 

Q.  You  remember  he  had  a  bandage  on  now,  do 
you? 

A.  I  believe  it  was  shaved  and  my  recollection  is 
there  being  a  bandage.  [248] 
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Q.  Wliat  refreshed  your  recollection  since  yester- 
day that  he  had  a  bandage  ? 

A.  I  believe  yesterday  didn't  I  say  he  had  a 
bandage  on? 

Q.  No,  you  didn't.  You  said  he  had  a  bandage 
on  his  knee  yesterday  and  you  recalled  his  head  was 
shaved. 

A.     And  he  had  a  bandage  on. 

Q.  You  did  not  recall  he  had  a  cast  on  his  hand 
and  a  bandage  on  his  knee. 

Mr.  Thompson:  I  submit  that  is  improper  cross- 
examination,  argumentative. 

Mr.  Gillen:  Perhaps.  I  was  asking  the  witness 
if  he  didn't  testify  to  that? 

Q.  Let  me  ask  you,  after  this  procedure  had  been 
gone  through  with  on  Mr.  Schnee  and  after  about 
six  weeks  or  two  months  if  he  wasn't  transferred 
from  St.  Mary's  Hospital  to  the  Southern  Pacific 
Hospital  and  shortly  after  he  was  transferred,  the 
accident  befell  you  and  you  went  to  St.  Mary's  and 
occupied,  by  coincidence,  the  same  bed  Schnee  had 
been  in. 

A.  I  know  I  occupied  the  same  bed  he  had  occu- 
pied. I  don't  recall  when  he  left  the  St.  Mary's  Hos- 
pital. 

Q.  Isn't  it  within  your  knowledge  that  one 
week  after  he  was  transferred  to  the  Southern  Pa- 
cific Hospital  that  because  of  his  condition  he  was 
transferred  back  to  St.  Mary's  Hospital  while  you 
were  a  patient  there?  [249] 
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A.     He  was  transferred  back  there,  I  know  that. 

Q.  It  is  within  your  knowledge,  is  it  not,  that 
certain  surgical  procedure  was  undergone  there  1 

A.     I  believe  that  is  correct. 

Q.  Then  after  some  considerable  period  of  time 
had  passed  he  was  well  enough  to  visit  you  in  your 
room,  isn't  that  sol 

A.  Yes,  also  my  wife,  who  was  also  a  patient  in 
the  hospital  as  a  result  of  this  accident. 

Q.  Yes,  I  understand  that  it  is  a  fact  also,  is  it 
not,  that  Mrs.  Schnee  visited  her  husband  daily  and 
she  did  various  errands  for  you  and  your  wife  while 
you  were  in  the  hospital  ? 

A.     I  don't  believe  she  did,  no,  sir. 

Q.    You  don't  believe  she  did"? 

A.  I  don't  recall  of  any.  It  has  been  nearly  four 
years  ago.    She  may  have  made  a  telephone  call. 

Q.  Do  you  remember  her  going  out  and  making 
minor  x:)urchases  for  you  and  your  wifef 

A.     I  don't  recall. 

Q.  Do  you  remember  her  delivering  messages 
back  and  forth  between  you  when  you  were  in  dif- 
ferent parts  of  the  hospital"? 

A.     I  believe  she  did  that. 

Q.  Do  you  remember  her  attending  personal  mat- 
ters for  you  about  your  home  ? 

A.    No,  I  don't  recall  that.  [250] 

Q.  As  to  your  testimony  yesterday,  although  the 
statement  that  you  say  you  obtained  from  Mr. 
Schnee  on  September  3,  1946,  was  comparatively 
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short  and  altliougli  you  found  Mr.  Scbnee  completely 
alert  to  everything  going  on  about  him,  entirely  ra- 
tional and  completely  free  from  pain,  it  took  you 
from  an  hour  to  an  hour  and  a  quarter  to  obtain  the 
information  from  him  to  put  into  the  statement  % 

A.  Well,  to  write  it  down,  also  obtain  the  infor- 
mation and  write  the  information  down  took  about 
an  hour  to  an  hour  and  a  quarter. 

Q.  Did  you  find  Mr.  Schnee  able  to  relate  with- 
out difficulty  from  beginning  to  end  wdiat  he  knew 
about  the  accident*? 

A.  There  were  some  points  I  asked  him  and  that 
I  took  down  and  I  wrote  those  down  when  he  gave 
them  to  me. 

Q.  You  spoke  yesterday  of  numerous  alterations 
and  amendments  made. 

A.     I  didn't  say  that,  sir. 

Q.     Sir? 

A.     I  don't  believe  I  said  that. 

Q.  If  you  challenge  me  on  it  we  will  have  the 
record  read  with  his  Honor's  permission,  but  I  re- 
call it.  Let  me,  if  I  can,  refresh  your  recollection. 
I  recall  you  said  to  begin  with  you  weren't  the  best 
\^Titer  in  the  world,  that  your  writing  was  difficult 
to  understand  or  to  read,  that  your  wife  was  one  of 
the  people  w^ho  could  read  your  writing —  [251] 
you  might  put  me  down  as  another  person  that  can 
read  your  writing ;  in  addition  to  your  poor  writing 
there  were  many  amendments  and  corrections  and 
that  in  order  to  facilitate  the  reading  of  it  and  in 
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order  to  get  a  second  copy  of  it,  that  you  had  your 

wife  type  it  off. 

A.  I  believe  my  testimony  was  oftentimes  when 
making  statements  there  are  changes  and  corrections 
and  the  last  question  you  asked  me  was  at  this  time, 
at  the  time  you  took  Mr.  Schnee 's  statement  did  you 
change  his  statement;  my  answer  was  I  don't  re- 
member of  any. 

Q.  Is  that  your  answer  now,  you  don't  remem- 
ber? 

A.  Whether  I  don't  remember  if  there  were  any 
at  that  time. 

Q.  If  you  stated  yesterday  in  your  testimony 
there  were  so  many  corrections  and  amendments  you 
were  mistaken  about  that,  or  you  intended  it  in  a 
general  way  you  encountered  those  difficulties  in 
taking  statements  in  general  ? 

A.     Yes,  statements  in  general. 

Q.  Now,  Mr.  Caldwell,  what  injuries  did  you  re- 
ceive in  your  accident  ? 

A.  I  had  a  laceration  over  one  eye,  had  a  frac- 
tured hip  and  a  fractured  pelvis  bone. 

Q.    Were  you  in  extreme  pain  ?  A.     No,  sir. 

Q.  For  how  many  days  after  the  accident  do  you 
recall  you  were  in  extreme  pain?  [252] 

A.  I  don't  recall  I  was  in  extreme  pain.  I  was 
very  nervous  for  the  first  few  days.  I  was  quite 
nervous,  I  mean  irritable,  lying  in  bed.  As  soon  as 
I  got  over  that  I  wasn't  in  any  pain  to  speak  of  at 
all.     The  only  pain  I  had  was  I  had  some  slight 
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cramping  after  about  a  month  in  the  opposite  leg 
with  the  muscles  in  my  calf  through  disuse,  but  not 
the  place  it  was  injured. 

Q.     That  injury  has  left  you  with  a  slight  limp  ? 

A.    No,  sir. 

Q.     You  had  a  \\m\)  for  some  period  of  time  % 

A.     Yes,  before  the  accident. 

Q.     Before  the  accident  you  had  a  limp  ? 

A.    Yes. 

Q.  I  see.  After  you  had  your  hip  broken  that 
straightened  that  outf 

A.  No,  the  limp  was  just  the  same.  The  limp 
was  the  same  after  the  accident  as  before. 

Q.  Did  your  nerves  make  you  moan  and  cry  out 
as  though  in  pain? 

A.  Yes.  Not  cry  out.  I  remember  my  wife,  be- 
fore she  passed  out  she  came  up  to  see  me  on  Sunday 
following  the  accident ;  I  told  her  I  was  very  restless 
and  nervous. 

The  Court:  We  don't  want  to  hear  all  that.  We 
are  not  trying  his  case,  Mr.  Gillen. 

Mr.  Gillen:    I  understand.  [253] 

The  Court :  Answer  ' '  yes  "  or ' '  no, ' '  did  you  moan 
and  cry  out  %  A.     No,  sir. 

Q.     (By  Mr.  Gillen)  :     You  did  not? 

A.    No. 

Q.  Are  you  telling  us  now,  though,  you  received 
a  fractured  pelvis  and  hip  and  you  never  experi- 
enced any  severe  pain? 

Mr.  Thompson:  I  object  to  that  on  the  ground  it 
has  been  asked  and  answered. 
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The  Court :    Answer  once  more. 

A.     Yes,  I  had  some  pain. 

Q.  Isn't  it  a  fact  that  you  were  given  morphine 
and  other  narcotics  to  allay  your  pain  during  the 
time  that  you  were  in  the  hospital  ? 

A.     Not  that  I  know  of,  sir. 

Q.     Not  that  you  know  of  ?  A.     No,  sir. 

Q.  Did  you  ever  complain  of  pain  and  ask  for 
relief  while  you  were  in  the  hospital  ? 

A.  Not  -pam.  As  I  said  before,  I  said  I  was  very 
nervous  the  first  couple  of  days. 

Q.     You  were  in  a  cast,  were  you  not  ? 

A.     No,  sir. 

Q.     No  cast  <?  A.     No,  sir.  [254] 

Mr.  Gillen:  I  think  that  is  all  of  this  witness, 
Your  Honor. 

Redirect  Examination 

By  Mr.  Thompson : 

Q.  Going  back  to  your  testimony  yesterday,  Mr. 
Caldwell,  I  believe  I  asked  you,  or  counsel  for  the 
plaintiff  asked  you  about  this  stick  or  stake  that  is 
referred  to,  been  referred  to  in  this  case,  and  plain- 
tiff's statement.    Do  you  know^  what  became  of  that? 

A.  Not  from  my  own  personal  knowiedge,  I 
don't. 

Q.  Did  you  ever  make  any  investigation  to  at- 
tempt to  find  it '?  A.     I  went  and  inquired. 

The  Court:  Just  answer  "yes"  or  "no."  Did 
you  make  any  investigation? 
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The  Witness :    Yes. 

Q.  (By  Mr.  Thompson) :  Were  you  able  to 
find  if?  A.     I  was  not. 

Mr.  Thompson :    That  is  all. 

Mr.  Gillen :    No  further  questions. 

M.  O.  WALLACE 

having  been  previously  sworn,  was  recalled  and  tes- 
tified as  follows : 

Direct  Examination 

By  Mr.  Thompson:  [255] 

Q.  Mr.  Wallace,  you  have  been  sworn  and  previ- 
ously testified  in  this  case'?  A.     Yes,  sir. 

Q.  Calling  your  attention  now,  Mr.  Wallace,  to 
the  document  you  have  in  your  hand,  will  you  turn  it 
over  and  tell  me  is  that  marked  Exhibit  F  for  iden- 
tification? A.     Yes,  sir. 

Q.  Now,  with  respect  to  Defendant's  Exhibit  F 
for  identification  will  you  examine  that  document 
and  tell  me  whether  or  not  that  is  your  signature 
that  appears  on  that  document  *?  A.     Yes,  sir. 

Q.  And  when  and  where  did  you  sign  that  docu- 
ment, Mr.  Wallace  ? 

A.     Out  at  St.  Mary's  Hospital. 

Q.  And  the  signature  of  Adolph  J.  Schnee,  who 
signed  that,  Mr.  Wallace,  if  you  know  1 

A.    Mr.  Schnee. 

Q.    Was  it  signed  in  your  presence  ? 

A.     Yes,  sir. 


280  Adolph  J.  Schnee  vs. 

(Testimony  of  M.  0.  Wallace.) 

Q.  What  was  the  elate  you  signed  it,  do  you  re- 
call? A.     August  30th,  1946. 

Q.  Did  he  sign  it  at  the  same  time  or  approxi- 
mately at  the  same  time  you  signed  it,  Mr.  Schnee  I 
mean*? 

A.     He  signed  it  and  I  witnessed  his  signature. 

Q.  Were  you  at  St.  Mary's  Hospital  for  the  ex- 
press purpose  [256]  of  seeing  Mr.  Schnee? 

A.     Yes,  sir. 

Q.  And  for  the  purpose  of  taking  a  statement 
from  him  if  possible  ?  A.    Yes,  sir. 

Q.  And  will  you  tell  the  Jury  just  what  trans- 
pired there  at  that  time,  as  you  recall  it,  Mr.  Wal- 
lace, in  connection  with  your  visit  to  Mr.  Schnee. 
What  was  said  by  you,  what  was  said  by  him  ?  Just 
detail  the  account  of  your  visit. 

A.  I  was  instructed  to  get  a  statement  from  Mr. 
Schnee.    I  said,  "Well,  I  will  have " 

Q.  But  tell  what  haj)pened,  don't  remark  about 
what  you  stated,  just  what  happened  at  the  hospital. 

A.     After  I  got  to  the  hospital  ? 

Q.     That  is  right. 

A.  I  carried  on  a  conversation  with  him  for  quite 
a  little  while  about  his  injuries. 

The  Court :    What  time  of  day  was  it  ? 

A.  Some  time  in  the  afternoon.  It  was  during 
the  visiting  hours,  in  the  afternoon  visiting  hours. 

The  Court :  All  right.  Go  on  and  tell  what  hap- 
pened. 

Mr.  Gillen:    Now,  may  it  please  the  Court,  if  in 
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telling  what  liai)poned  the  witness  will  undertake  to 
relate  what  is  contained  in  the  statement,  I  would 
ask  the  Court  to  afford  me  an  opportunity  to  exam- 
ine him  on  voir  dire.  [257] 

The  Court:  Tell  how  you  got  the  statement  be- 
fore you  tell  anything  that  is  in  it. 

The  Witness :  Well,  I  told  Mr.  Schnee  what  I  was 
there  for  and  asked  him  if  he  felt  like  giving  me  a 
statement,  and  he  said  yes.  I  told  him  I  would  like 
to  fix  up  the  accident  report,  so  I  put  the  papers  to- 
gether and  I  started  in  to  question  him  and  I  would 
write  down  as  he  would  answer  the  question. 

The  Court:  Go  ahead  and  examine  him  if  you 
wish. 

Mr.  Gillen :    Thank  you,  Your  Honor. 

Q.  Now,  Mr.  Wallace,  when  you  w^ent  into  the 
hospital  it  was  August  30th  jou  remember  dis- 
tinctly? 

A.     I  remember  it  w^as  the  day  after  the  accident. 

Q.  All  right.  Did  you  encounter  anybody  in  au- 
thority, any  person  connected  with  the  hospital  to 
get  permission  to  go  to  Mr.  Schnee 's  room"? 

A.     Yes,  sir. 

Q.     Who  %  A.    A  nurse. 

Q.     Where  did  you  find  the  nurse  ? 

A.     I  found  her  at  her  desk  out  in  the  hall. 

Q.     On  the  first  floor? 

A.     I  couldn't  tell  you  what  floor  it  was. 

Q.     At  the  entrance  of  the  hospital  ? 

A.     No,  it  was  the  floor  that  he  was  on.  [258] 
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Q.     How  did  you  find  your  way  to  the  place  1 

A.     I  inquired  in  the  office. 

Q.     From  wliom  did  you  inquire?    At  the  desk? 

A.     At  the  desk? 

Q.    Yes. 

A.  I  don't  know.  It  was  one  of  the  nuns  there, 
I  couldn't  say. 

Q.     And  she  directed  you  to  the  place? 

A.  She  said  he  was  at  place  so  and  so.  I  don't 
remember  the  room. 

Q.     Then  you  went  uj)  and  encountered  his  nurse  ? 

A.  The  nurse  was  at  her  desk  or  table,  so  I 
asked  her,  I  said,  "Will  it  be  okay  for  me  to  talk  to 
Mr.  Schnee?"    She  said,  "Yes,  it  is." 

Q.  Did  you  ask  her  anything  about  whether  Mr. 
Schnee  was  under  any  opiates  or  anything  at  the 
time? 

A.     No,  sir — may  I  go  back  a  little  further  ? 

Q.  Surely,  if  you  have  an  explanation  or  some- 
thing. 

A.  Before  I  went  to  the  hosjDital  I  called  the 
doctor  and  asked  him  if  it  was  okay  to  get  a  state- 
ment from  Mr.  Schnee ;  he  said  yes. 

Q.     Which  doctor  was  that? 

A.     I  can't  recall. 

Q.  You  know  Dr.  Francis  was  the  surgeon  in 
charge  of  his  case,  don't  you?  [259] 

A.    No,  I  don't. 

Q.  Did  you  know  Dr.  Francis,  from  the  time  Mr. 
Schnee  was  received  in  the  hospital  the  night  before, 
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which  was  api^roximately  eight  o'clock  at  night,  Dr. 
Francis  had  operated  on  him  until  half  i3ast  one  that 
morning,  the  morning  of  August  30th,  1946? 

A.     I  didn't  know  that? 

Q.     What  time  of  the  day  did  you  call  the  doctor "? 

A.  It  was  sometime  during  the  day  before  I  went 
over  there. 

Q.  And  can  you  tell  us  any  better  than  you  told 
his  Honor  when  he  asked  the  question,  what  time  of 
day  it  was  when  you  got  to  the  hospital? 

A.  Well,  it  was  shortly  after  two  o'clock.  It  was 
sometime  during  the  visiting  hours. 

Q.  Do  you  know  what  the  visiting  hours  at  St. 
Mary's  Hospital  are,  what  they  were  at  that  time? 

A.     As  I  remember,  it  was  two  o'clock. 

Q.     Two  o'clock? 

A.     Yes,  as  I  remember  it. 

Q.     Until  what  time? 

A.     Well,  I  don't  know. 

Q.  You  don't  know.  Now,  when  you  got  into  the 
hospital  room  where  Schnee  was,  can  you  describe 
the  room  for  us?  A.     No,  sir,  I  can't. 

Q.  Can  you  describe  if  there  was  more  than  one 
bed?  [260] 

A.     There  was  one  bed. 

Q.  Can  you  describe  if  there  was  more  than  one 
patient  in  the  room? 

A.     There  was  one  patient. 

Q.     And  that  patient  was  Mr.  Schnee  ? 

A.    Yes,  sir. 
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Q.  Now,  can  you  describe  the  appearance  of  Mr. 
Sclmee  when  you  got  in  there  ? 

A.  When  I  came  in  the  door  I  saw  his  eyes  were 
closed;  I  thought,  well,  he  is  asleep. 

Q.     What  is  it? 

A.  I  thought  he  was  asleep.  His  eyes  were 
closed,  so  I  turned  to  go  out.  As  I  did  he  called  to 
me  and  says,  ''Hello,  Mr,  Wallace,"  so  I  turned 
back  then  and  talked  to  him  for  quite  a  little  while. 

Q.  Can  you  tell  us  something  about  his  appear- 
ance, what  you  observed  about  him*? 

A.  Well,  he  was  pretty  well  bandaged  up,  lots  of 
bandages. 

Q.     Where? 

A.  On  his  head  and  arms  and  later  on  he 
showed  me  on  his  legs  and  around. 

Q.    What  did  he  show  on  his  legs  ? 

A.  Just  showed  me  where  he  was  bandaged  up, 
showed  me  his  ankle  or  foot,  I  don't  know  just  ex- 
actly which. 

Q.  How  did  he  show  it  to  youf  Did  he  lift  his 
leg  up?  [261] 

A.     No,  raised  the  cover  over  to  the  side. 

Q.     You  observed  bandages  ? 

A.     He  had  bandages  on,  yes. 

Q.     Gauze  bandages  1 

A.     I  presume  they  were. 

Q.     With  adhesive  tape  on  ? 

A.     I  believe  they  were. 

Q.  Do  you  know  what  a  leg  cast  looks  like,  a 
plaster  of  Paris  leg  cast  ? 
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A.     There  were  no  casts. 

Q.    You  are  positive  of  that  ? 

A.     I  am  pretty  sure. 

Mr.  Gillen:  I  wonder,  if  it  please  the  Court,  if  I 
might  see  the  exhibit  that  was  identified  yesterday 
by  the  attendant  from  St.  Mary's  Hospital,  the 
medical  attendant? 

Mr.  Henderson :  I  believe  this  is  voir  dire,  Your 
Honor,  not  cross-examination. 

The  Court :    Give  him  the  exhibit.  Clerk. 

Q.  (By  Mr.  Gillen) :  Mr.  Wallace,  if  the  records 
of  the  hospital  showed,  at  St.  Mary's  Hospital 
showed  that  there  was  a  cast  on  the  left  hand  and  a 
cast  with  a  pressure  pad  on  the  right  leg  and  a  cast 
on  the  left  leg,  would  that  refresh  your  recollection 
as  to  what  you  saw  ? 

Mr.  Henderson:  We  would  like  to  make  an  objec- 
tion that  it  is  imjoroper  voir  dire  and  unsuitaljle 
matter,  not  matter  [262]  that  is  proper  and  relevant 
at  this  time;  reading  hospital  records  not  iii  evi- 
dence. 

The  Court:    Objection  overruled. 

A.     I  don't  recall  seeing  the  cast. 

Q.     (By  Mr.  Gillen)  :    You  don't  recall? 

A.    All  I  know,  it  was  all  covered  with  bandages. 

Q.    What  about  his  head  ? 

A.     The  head  was  bandaged  up. 

Q.     You  remember  that  distinctly  ?  A.     Yes. 

Q.  As  a  matter  of  fact,  if  you  were  there  on  Au- 
gust 30th,  1946,  you  know,  don't  you,  that  the  man 
was  in  an  oxygen  tent? 
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Mr.  Henderson:  We  object  to  it  as  argumenta- 
tive if  you  were  there  you  know  certain  things. 

The  Court :    Answer.    Was  he  in  an  oxygen  tent  ? 

A.  He  wasn't  in  an  oxygen  tank  when  I  was 
there. 

The  Court :    Tent.  A.     Tent. 

Q.  (By  Mr.  Gillen) :  Do  you  know  what  an  oxy- 
gent  tent  looks  like  ? 

A.     I  have  seen  them,  yes. 

Q.  Did  you  see  any  oxygen  equipment  in  the 
room  when  you  were  there  that  day  ? 

A.     I  believe  there  was  some. 

Q.     Describe  what  you  saw.  [263] 

A.     There  was  a  tank. 

Q.    What  kind  of  a  tank? 

A.     A  long  cylinder  with  green  paint  on  it. 

Q.    All  right,  anything  else "? 

A.  I  don't  remember  seeing  anything  else.  The 
fact  of  the  matter,  I  wasn't  interested  in  those 
things.  They  were  just  there  and  I  noticed  them. 
I  didn't  make  any  mental  reservations  on  those 
things. 

Q.     Didn't  make  any  mental  reservations? 

A.  On  the  appearance  of  the  room,  the  bed,  any- 
thing like  that.  It  is  just  like  I  would  come  into 
anybody's  home,  I  come  in  to  visit  with  them.  I 
wasn't  examining  the  room. 

Q.  You  were  interested  in  the  boy's  condition, 
whether  or  not  he  was  in  any  physical  and  mental 
shape  to  give  a  statement  ? 
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A.     That  was  what  I  was  interested  in. 

Q.  Was  anybody  present  besides  you  and  Mr. 
Schnee  when  he  gave  you  the  statement  ? 

A.    Nobody  present. 

Q.  At  the  bottom  of  that  statement  there  was  a 
typewritten  portion  written  irregularly  and  at  the 
very  bottom  of  the  page  and  surrounding  what 
purports  to  be  the  signature  of  Mr.  Schnee — I  be- 
lieve Mr.  Schnee  has  identified  it  as  looking  very 
nuieh  like  his  signature  and  we  are  not  disputing  it. 
When  was  that  typewritten  portion  put  in  f 

A.  That  was  put  in  at  the  superintendent's  of- 
fice. [264] 

Q.    When  ?  A.     The  same  day. 

Q.    After  you  brought  it  back  %  A.    Yes,  sir. 

Q.     Sir?  A.     Yes,  sir. 

Q,  So  the  document  was  added  to  after  you  ob- 
tained the  purported  signature  of  Schnee,  is  that 
correct?  A.     Yes,  sir. 

Q.  Now,  Mr.  Wallace,  did  you  ever  teach  Mr. 
Schnee  anything  about  building  batteries? 

The  Court:    Now 

Mr.  Gillen :  I  beg  your  pardon.  I  am  losing  sight 
of  the  fact  that  I  am  on  voir  dire. 

I  think  I  should  perhaps  make  the  observation  to 
your  Honor  I  believe  the  voir  dire  has  indicated 
that  the  document  was  altered  after  the  signature 
of  the  plaintiff  was  supposed  to  have  been  obtained. 

Q.  (By  Mr.  Thompson) :  Mr.  Wallace,  what  if 
anything  was  written  on  the  statement  at  the  time 
Mr.  Schnee  signed  it? 
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A,    You  want  me  to  read  that? 

Q.     Yes,  read  the  part  that  is  there. 

A.  "I  have  read  and  understand  the  foregoing 
statement  and  it  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief." 

Q.  Everything  else  on  the  statement  there  was 
put  there  before  [265]  Mr.  Schnee  signed  it,  is  that 
correct  ■? 

A.     Everything  but  this  on  the  back. 

Q.  Whose  handwriting  is  the  document  here 
where  it  is  handwritten"? 

A.     This  is  typewritten. 

Q.  In  whose  handwriting  is  the  body  of  the  in- 
strument filled  in "?  A.     Mine. 

Q.  And  whose  signatures  did  you  say  appeared 
on  there? 

Mr.  Gillen :    That  has  been  asked  and  answered. 

Q.  Did  you  at  any  time  read  what  was  written 
there  to  Mr.  Schnee  or  did  he  read  it  ? 

Mr.  Gillen:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  After  he  is  supposed  to  have 
obtained  the  signature  he  went  back  and  somebody 
wrote  in  that  Schnee  had  read  it  and  everything 
there  was  true. 

Q.  (By  Mr.  Thompson)  :  Will  you  answer  the 
question  ? 

A.     I  gave  it  to  him  to  read. 

Q,     Did  he  look  at  it  and  examine  it? 

A.     He  read  it  through  thoroughly. 

Mr.  Gillen:    I  move  it  be  stricken.    Nobody  can 
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tell  whether  anybody  reads  anything*.    All  they  can 

say  is  that  the  person  looked  at  the  document. 

The  Court :    Motion  denied, 

Q.  (By  Mr.  Thompson)  :  Did  Mr.  Sclinee,  after 
he  had  [266]  examined  the  document  and  before  or 
at  the  time  he  signed  it  make  any  other  comment 
about  the  document  %  A.     No,  sir. 

Mr.  Gillen:  Just  a  moment.  I  object  to  any  com- 
ment attributed  to  Mr.  Schnee  upon  the  basis  of  the 
request  I  made  of  your  Honor  yesterday  that  we  be 
afforded  an  opportunity  before  your  Honor  rules  on 
any  comments  of  any  alleged  statement  of  Schnee, 
orally  or  otherwise,  to  present  some  evidence  as  to 
his  condition. 

The  Court:    Objection  overruled.    Proceed. 

Q.  (By  Mr.  Thompson)  :  Would  you  answer  the 
question  %  A.     No. 

Mr.  Thompson:  At  this  time  w^e  offer  Defend- 
ant's Exhibit  F,  except  that  part  of  it  the  witness 
says  was  typewritten  after  the  signing ;  the  Jury  be 
instructed  to  disregard  that. 

Mr.  Gillen :  Your  Honor,  I  see  no  reason  for  the 
offer  at  this  time  in  view  of  your  Honor's  previous 
announcement  to  counsel  that  you  would  reserve 
your  ruling. 

The  Court :  I  am  ready  for  you  to  be  heard  now. 
You  want  to  be  heard  further  % 

Mr.  Gillen:  I  would  like  to  produce  some  wit- 
nesses as  to  the  man's  condition  as  part  of  the  voir 
dire. 
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The  Court:  No,  the  request  is  denied.  The  ex- 
hibit is  admitted.  The  Clerk  is  instructed  to  oblit- 
erate the  part  [267]  referred  to. 

Mr.  Gillen :    May  I  say  something,  Your  Honor  % 

The  Court :    Yes. 

Mr.  Gillen:  If  it  is  admitted  it  can  be  shown  to 
the  Jury;  if  it  can  be  shown  to  the  Jury  the  only 
thing  I  can  do  with  any  later  testimony,  if  it  please 
the  Court,  is  possibly  deduct  from  it,  and  if  your 
Honor  was  afforded  the  opportunity  of  availing  him- 
self of  hearing  the  testimony  relevant  to  the  man's 
condition  it  might  affect  your  Honor's  ruling  or  it 
might  influence  your  Honor's  ruling.  I  respectfully 
request  the  Court  to  let  me  produce  those  wit- 
nesses. 

The  Court :  I  am  willing  that  you  should  do  that 
when  your  turn  comes.  In  the  meanwhile  the  ex- 
hibit will  not  be  exhibited  to  the  Jury.  It  is  ad- 
mitted now. 

(Defendant's  Exhibit  F  in  evidence.) 

Q.  (By  Mr.  Thompson)  :  At  any  later  time  after 
you  took  that  statement  did  you  see  Mr.  Schnee  % 

A.    Yes,  I  saw  him  several  times. 

Q.     And  where  did  you  see  him  % 

A.     At  St.  Mary's  Hospital. 

Q.  And  what  was  the  purpose  of  those  later 
visits,  Mr.  Wallace  % 

Mr.  Gillen:  Objected  to  as  calling  for  a  self- 
serving  statement.  [268] 

The  Court :     He  may  answer. 
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Q.  (By  Mr.  Thompson) :  What  was  the  pur- 
pose of  your  later  visits  1 

A.  I  just  went  out  to  see  how  he  was  getting 
along.  I  felt  I  should  call  on  him  once  in  a  while. 

Mr.  Thompson :     That  is  all. 

The  Court:     Cross-examine,  Mr.  Gillen. 

Mr.  Gillen :  No  further  examination.  I  beg  your 
pardon,  I  would  like  to  ask  a  question  on  another 
topic  of  cross-examination. 

Re  Cross-Examination 
By  Mr.  Gillen: 

Q.  Mr.  Wallace,  did  you  teach  Mr.  Schnee  any- 
thing about  building  batteries?  A.     Yes. 

Q.    When? 

A.  It  was  w^hen  he  went  on  this  district  at 
Willcox. 

Q.  That  was  the  occasion  when  your  relief  man 
failed  to  appear  on  the  job,  went  off  the  job  and  you 
picked  Schnee  up  hurriedly  and  had  him  ge\  his 
clothes  together  and  go  on  the  train  with  you  to 
Willcox?  A.    Yes,  sir. 

Q.  As  I  understood  your  testimony  or  recollect 
your  testimony  given  here  on  direct  examination, 
you  remained  with  him,  you  talked  with  him  about 
the  work  on  the  way  on  the  [269]  train  from  Tuc- 
son to  Willcox?  A.     Yes,  sir. 

Q.  As  I  understand,  you  spent  part  of  one  day 
and  part  of  another  day  with  him  at  Willcox? 
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A.     I  spent  one  full  day  and  part  of  two  days. 

Q.     Part  of  a  second  ? 

A.    And  part  of  a  third. 

Q.  All  right,  when  was  it  you  taught  him  to 
build  a  battery? 

A.     That  was  the  first  and  the  second  day. 

Q.     Sir"?  A.     The  first  and  the  second  days. 

Q.     Did  you  actually  build  a  battery  with  him  ? 

A.    Yes. 

Q.    Where  was  that  done  1 

A.     The  first  one  was  at  the  east  end  of  Hado. 

Q.  You  were  out  on  the  car  with  him,  is  that 
correct  1 

A.  Yes.  I  went  out  to  familiarize  him  with  the 
district  and  we  discovered  these  batteries  that  this 
man  ahead  of  him  had  neglected.  They  were  right 
on  the  verge  of  failing.  We  had  to  get  battery  ma- 
terial to  refill  them. 

Q.     Did  you  have  any  equipment  along  1 

A.  We  had  everything  to  build  batteries  with, 
yes. 

Q.     What  all  did  you  have  to  build  batteries  with? 

A.  The  elements,  the  battery  elements,  water  and 
tools  that  he  had  used  in  doing  the  work.  [270] 

Q.    And  what  else  ? 

A.    Well,  we  had  the  motor  car. 

Q.     What  else  to  build  batteries  ? 

A.     What? 

Q.    What  else  to  build  batteries  ? 

A.  He  had  a  pair  of  pliers  and  a  paddle  to  stir 
the  solution. 


Southern  Pacific  Company,  etc.  293 

(Testimony  of  M.  O.  AVallace.) 

Q.     What  kind  of  a  paddle  ? 

A.     Well,  usually  use  a  board. 

Q.     What  kind  did  you  have  that  day  ? 

A.     The  board  off  of  a  box. 

Q.  Had  the  board  off  of  a  box;  can  you  tell  us 
what  shape  it  was  ? 

A.  I  should  judge  it  was  between  28  and  30 
inches  long.  That  one  end  was  cut  down  with  a 
knife  to  sort  of  make  a  handle. 

Q.  When  you  say  the  board  off  a  box,  what  do 
you  mean  l;)y  that?  Do  you  mean  the  type  of  light 
wood  found  on  the  side  of,  say,  an  orange  crate  or 
apple  box? 

A.  About  three-eights  of  an  inch  thick  and  I 
judge  three  inches  wide. 

Q.  And  whittled  down  to  make  a  handle  to  hold 
on  to  ?  A.    Yes,  sir. 

Q.  Did  you  also  instruct  him  on  how  to  wrap 
that  up  in  something  after  it  had  been  in  the  caustic 
so  it  wouldn't  [271]  get  in  the  other  materials? 

A.    No,  sir. 

Q.  That  was  the  practice,  wasn't  it,  when  build- 
ing the  batteries,  and  the  light  wooden  paddle  was 
saturated  with  the  caustic  solution  you  wouldn't  lay 
it  down,  you  would  wrap  it  up  ui  newspaper,  isn't 
that  correct?  A.     No,  we  never  did  that. 

Q.     You  never  did  that.   I  think  that  is  all. 
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MRS.  MARY  JO  RUSSELL  STEVENS 

called  as  witness  by  the  defendant,  having  been  first 
duly  sworn  to  state  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Thompson: 

Q.     Please  state  your  name  ? 

A.     Mrs.  Mary  Jo  Russell  Stevens. 

Q.     Where  do  you  reside "? 

A.     1006  East  Alta  Vista. 

Q.     In  Tucson,  Arizona^ 

A.     In  Tucson,  Arizona. 

Q.  How  long  have  you  resided  in  Tucson,  Mrs. 
Stevens  *?  A.     Just  about  four  years. 

Q.     And  what  is  your  profession  ? 

A.     I  am  a  registered  nurse. 

Q.  Where  were  you  working  in  August  of  1946, 
Mrs.  Stevens'?  [272] 

A.     St.  Mary's  Hospital. 

Q.  What  position  did  you  occupy  in  St  Mary's 
Hospital  in  the  latter  part  of  August,  1946,  and  the 
early  part  of  September,  1946 "? 

A.     I  was  a  supervisor  on  the  orthopedic  floor. 

Q.     At  St.  Mary's  Hospital?  A.     Yes. 

Q.  I  will  ask  you,  Mrs.  Stevens,  if  you  are  ac- 
quainted with  the  plaintiff,  Mr.  Schnee,  if  you  ever 
saw  this  young  man  before  ? 

A.     I  don't  recognize  him  to  look  at. 

Mr.  Gillen:  What  was  that  answer?  I  don't 
recognize  him 
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The  Court :     To  look  at,  yes. 

Q.  (By  Mr.  Thompson) :  Were  you  working- 
there  in  the  hospital  *?  Do  you  know  whether  or  not 
in  SeX)tember,  early  in  September,  1946  ? 

A.     Was  I  working  there  ? 

Q.     Yes,  as  supervisor?  A.     Yes. 

Q.  By  referring  to  your  records,  the  records  of 
the  hospital,  could  you  tell  whether  or  not  there  was 
a  patient  named  Adolph  J.  Schnee  in  the  hospital 
at  that  time?  A.    Yes. 

Q.  And  do  you  recall  the  name,  aside  from  the 
individual  [273]  do  you  recall  the  name  Schnee  at 
this  time?  A.     Yes,  I  do,  I  remember  it. 

Q.  Can  you  recall,  what  was  the  patient  suffer- 
ing from,  Schnee,  at  that  time  ? 

Mr.  Gillen :  We  will  stipulate  to  all  those  things, 
what  he  was  suffering  from.  We  don't  need  to 
waste  time  on  that. 

Q.  (By  Mr.  Thompson)  :  Do  you  recall  whether 
or  not  in  his  treatment  it  was  necessary  for  the  pa- 
tient to  be  bandaged  at  that  time  ?  A.     Yes. 

Q.  When  you  saw  him  during  that  period  do 
you  recall  whether  or  not  he  always  bad  some  band- 
ages on? 

Mr.  Gillen :  Just  a  moment,  the  question  is  lead- 
ing, suggestive,  assuming.  The  witness  has  no  recol- 
lection of  recognizing  the  patient. 

Tlie  Court:  Frame  it  a  little  differently.  Just 
ask  her  what  she  remembers  about  the  case. 

Mr.  Thompson:     Yes. 

Q.  What  do  you  recall  about  the  Schnee  case  at 
this  time? 
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A.  I  remember  the  patient.  I  remember  the  in- 
stance. I  remember  part  of  his  injuries.  I  remem- 
ber what  room  he  was  in.  I  remember  taking  care  of 
him  as  a  supervisor. 

Q.  Could  you  tell  the  Jury  what  his  appearance 
was  on  those  occasions  when  you  saw  hhn,  as  to  the 
treatment  he  was  receiving,  if  any  ?  [274] 

Mr.  Gillen :  Just  a  moment.  I  submit  the  record 
would  be  the  best  evidence  of  the  treatment  and  the 
record  is  here  before  the  Coiu't. 

The  Court :     She  may  testify. 

A.  I  know  he  was  in  a  fracture  bed  because  he 
had  fractures.  He  was  well  bandaged,  various  limbs 
where  he  had  been  injured. 

Q.  (By  Mr.  Thompson)  :  Do  you  recall  whether 
or  not  he  was  in  the  hospital  for  some  time  while 
you  were  there? 

A.  Yes,  he  was.  I  think  I  left  before  he  did,  if 
I  remember  correctly. 

Q.  And  your  name  at  that  time,  Mrs.  Stevens, 
was  Stevens? 

A.  No,  Mary  Jo  Russell.  I  have  been  married 
since. 

Mr.  Gillen :    What  is  that,  please  ? 

Mr.  Thompson:     Exhibit  G. 

Q.  Will  you  look  at  the  bottom  of  that  Defend- 
ant's Exliibit  G  for  identification  and  tell  me 
whether  or  not  your  signature  appears  on  that  doc- 
ument? A.     Yes,  it  does,  in  two  places. 

Q.  You  say  in  two  places;  you  mean  on  each 
page  ?  A.     Yes. 


Southern  Pacific  Company,  etc.  297 

(Testimony  of  Mrs.  Mary  Jo  Russell  Stevens.) 

Q.  On  the  first  and  second  page  of  the  exhibit. 
Do  you  recall  at  this  time,  Mrs.  Stevens,  having 
signed  that  document  ?  A.     Yes,  I  do. 

Q.  And  do  you  recall  the  circumstances  under 
which  you  [275]  signed  it '? 

A.  Yes.  Ordinarily  we  don't  sign  things  like 
this.  I  can't  remember  having  signed  any  other 
ever.  We  usually  find  a  witness  for  them.  I  did 
sign  this  one,  I  witnessed  it.  It  was  read  to  me  in 
the  presence  of  the  patient.  He  signed  it  and  I 
signed  it  and  this  other  gentleman  signed  it. 

Q.  The  other  signatures  appearing  on  there  were 
signed  at  the  same  time  you  signed  it  *? 

A.     They  were  put  on  at  the  same  time  mine  was. 

Q.  Do  you  recall  what  was  the  condition  of  the 
patient  at  that  time,  were  you  talking  to  him  or  was 
he  talked  to  in  your  ]presence?  A.     Yes. 

Q.  Describe  his  condition  generally  at  that  time 
as  far  as  his  conversation  with  you  or  with  anyone 
in  your  presence. 

A.  I  can't  necessarily  describe  the  conversation. 
I  don't  recall  it  word  for  word  or  even  probably 
the  body  of  it,  with  the  exception  it  was  about  this. 

Q.  Was  any  conversation  held  with  the  patient 
while  you  were  present  ? 

A.    You  mean  did  the  patient  and  I  converse? 

Q.    Yes. 

A.  Yes,  I  believe  all  three  of  us  did.  I  can't  tell 
you  what  about.  [276] 

Q.     Do  you  know  whether  or  not  at  that  tune 
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there  had  been  any  opiates  administered  to  him  re- 
cently, do  you  know  ? 

A.  Well,  as  I  know  I  checked  to  see  and  was 
under  the  impression  at  that  time  he  had  not,  and  I 
know  now  he  hadn't.  It  was  nine  o'clock  the  night 
before  that  he  had  a  narcotic  for  rest  that  night, 
but  he  had  had  nothing  since  the  night  before. 

Mr.  Thompson :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Gillen: 

Q.     What  time  of  day  was  this  statement  taken? 

A.  It  was  approximately  after  lunchtime,  which 
would  be  eleven-thirty  or  twelve  o'clock,  between 
then  and  one-thirty  or  two,  somewhere  in  that  pe- 
riod. 

Q.  Now,  how  do  you  recall  that  the  patient 
hadn't  had  any  narcotic  since  the  night  before  this 
date  at  nine  o'clock? 

A.  At  the  time  when  we  were  asked  to  witness 
this  or  at  the  time  I  was  asked  to  witness  it,  I  was 
asked  to  check  the  chart  to  make  sure  he  had  none 
before  he  was  asked  to  sign  it.  As  I  understand,  it 
is  customary,  they  don't  if  they  have  had  anything. 

Q.  All  right.  And  how  do  you  recall  you  had 
checked  the  chart  and  found  he  didn't  have  any  be- 
fore the  night  before  ? 

A.  I  am  going  on  the  original — I  went  on  the 
assumption  I  had  checked  it  without  remembering 
it.  [277] 


SoutJtern  Pacific  Company,  etc.  299 

(Testimony  of  Mrs.  Mary  Jo  Russell  Stevens.) 

Mr.  Gillen:  Then  I  move  it  all  be  stricken  out 
because  the  witness  is  going  on  an  assumption. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Gillen) :  You  mean  to  say  now  you 
are  just  assuming  you  did  certain  things.  You  have 
no  memory  of  doing  certain  things  *? 

A.  I  have  no  memory  of  going  out  and  checking 
that  chart.  I  have  seen  it  since  and  I  know  it  was 
that  late. 

Q.     "When  did  you  see  it  ? 

A.    I  saw  it  yesterday. 

Q.    You  saw  it  yesterday  ?  A.    Yes. 

Q.     What  time  yesterday  ? 

A.     Some  time  yesterday  morning. 

Q.    What  is  it? 

A.     No,  it  was  yesterday  afternoon. 

Q.    Where  did  you  see  it  yesterday  afternoon? 

A.    Here  in  the  Post  Office  Building. 

Q.     Who  showed  it  to  you  ? 

A.     I  don't  know  who  the  lady  was. 

Q.    What  is  it? 

A.  I  don't  know  who  the  clerk  was  or  lady  that 
showed  it  to  me. 

Q.     Where  in  the  Post  Office  Building  ? 

A.     It  was  on  the  fourth  floor.  [278] 

Q.     On  the  fourth  floor  of  this  building? 

A.    Yes. 

Q.  Do  you  know  the  room  number  or  what  room 
it  was?  A.     Xo,  I  don't. 

Q.    Wlio  took  you  there  ? 
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A.     Mr.  Thompson  took  me  there. 

Q.  Mr.  Thompson  took  you  there,  I  see.  You 
looked  at  the  exhibit  to  refresh  your  recollection? 

A.    Yes,  I  did. 

Q.  Now,  do  you  have  any  recollection  or  did 
you  refresh  your  recollection  about  how  long  this 
man  was  in  an  oxygen  tent  ? 

A.  The  only  thing  I  wanted  to  see  on  the  chart 
was  to  be  sure  of  my  memory  in  regard  to  how  long 
it  had  been  before  he  signed  the  paper  that  he  had 
had  a  narcotic.  I  wasn't  sure  of  the  time  element, 
that  was  the  only  thing  I  looked  at. 

Q.    Did  he  have  any  other  type  of  sedative? 

A.     No,  he  didn't. 

Q.     He  had  no  type  of  sedative,  is  that  correct? 

A.  To  my  knowledge  all  he  had  was  the  mor- 
phine, grains  one-quarter,  at  nine  p.m.  or  9:15  the 
night  before.  He  had  nothing  during  the  rest  of 
the  night  or  that  day  until  bedtime  and  he  had  a 
sleeping  capsule.  He  wasn't  under  narcotics  except 
for  rest  and  occasional  pain  at  that  time.  [279]  My 
own  writing  is  on  the  chart. 

Q.  Mrs.  Stevens,  you  were  the  supervisor  of 
nurses  in  the  particular  section,  the  orthopedic  de- 
partment, is  that  correct?  A.     That  is  right. 

Q.  Your  duties  didn't  bring  you  generally  in 
direct  contact  with  the  patients,  the  nurses  handled 
the  patients  and  you  superintended  the  handling  of 
the  patients? 
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A.  No,  that  is  not  true.  I  had  direct  contact 
with  each  patient. 

Q.  You  actually  had  contact  with  all  of  the  pa- 
tients ? 

A.  I  did  all  their  treatments  and  medications, 
most  of  their  treatments  and  most  of  their  medica- 
tions, not  all  of  them,  no. 

Q.  Mrs.  Ramirez,  was  she  a  supervisor  at  that 
time? 

A.     I  don't  remember  that  she  was.  I  don't  know. 

Q.  I  note  she  gives  quite  a  bit  of  medication. 
Miss  B.  Anders,  was  she  a  supervisor  ? 

A.    Not  to  my  knowledge. 

Q.     Was  Miss  Burke  a  supervisor'?  A.     No. 

Q.     Was  Miss  Courtney  a  sujiervisor  ? 

A.     No. 

Q.     Was  Miss  Anders  a  supervisor?  A.     No. 

Q.     Was  Miss  Gray  a  supervisor  ?  [280] 

A.    No. 

Q.     Was  Miss  Jimenez  a  supervisor? 

A.     No.   Most  of  those  were  student  nurses. 

Q.  What  is  100,000  units  of  penicillin  consid- 
ered, is  that  considered  a  treatment  or  what  is  it 
considered?  A.     It  is  considered  a  treatment. 

Q.  I  note  in  the  chart  there  are  quite  a  number 
of  treatments  of  penicillin,  injections  of  penicillin, 
100,000  units  at  a  time  given  by  the  young  ladies 
whom  you  have  identified  as  student  nurses? 

A.    Yes. 

Q.  I  note  also  narcotics  administered  by  those 
same  young  ladies,  would  that  be  so  ?  A.    Yes. 
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Q.  And  your  name  was  Russell  at  that  time,  is 
that  correct?  A.     Yes. 

Q.  I  don't  find  any  record  of  you  giving  any 
treatment  in  this  case.  Your  name  would  be  there 
if  you  had  given  the  treatment  ? 

A.  Not  necessarily.  We  don't  have  to  sign  our 
name  to  treatments ;  a  medication  and  narcotics,  yes. 

Q.     Not  penicillin'? 

A.  Not  always,  sometimes  with  student  nurses, 
yes. 

Q.  I  notice  page  after  page  of  penicillin,  up  to 
eighteen  million,  two  hundred  thousand  and  eighty 
units,  all  [281]  signed  with  one  exception  by  nurses 
who  administered  them.  Does  that  refresh  your 
recollection  on  whether  the  nurses  signed  for  giving 
penicillin? 

A.  As  a  rule  they  do,  but  it  isn't  a  necessity,  is 
the  only  way  I  can  put  it. 

Q.     It  isn't  a  necessity?  A.     No. 

Q.  As  I  recall  your  testimony,  Mrs.  Stevens,  you 
don't  have  any  distinct  recollection  of  Mr.  Schnee 
personally  ? 

A.     He  looks  a  little  differently  than  he  did  then. 

Q.     Do  you  recognize  him  at  all  ? 

A.     Vaguely. 

Q.  I  understood  you  to  say  this  morning  that 
you  didn't  recognize  him  by  looking  at  him  ? 

A.  That  is  very  true.  It  is  a  very  vague  recol- 
lection. It  is  a  recollection  of  bandages  and  a  cast 
and  fracture  bed  more  than  it  is  the  individual. 

Q.     The  recollection  you  had  at  being  present  at 
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tlie  signing  of  the  pajjer  that  was  shown  you  was 

that  it  was  sometime  in  the  afternoon  ? 

A.  That  is  the  way  I  remember  it,  probably 
after  lunch. 

Q.     How  do  you  place  that  ? 

A.  Because  of  the  fact  that  we  were  probably 
busy  in  the  morning;  then,  too,  during  rest  hours 
we  usually  don't  disturb  patients.  I  went  off  duty, 
at  that  time  I  was  working  [282]  until  four.  It 
would  have  been  somewhere  around  lunchtime,  the 
morning,  I  had  been  busy  at  that  time  making 
rounds  with  the  doctors. 

Q.     That  is  the  only  w^ay  you  can  place  itf 

A.     I  am  not  definite  on  the  time  element,  no. 

Q.  If  you  went  o&  duty  at  four  o'clock  what 
time  did  you  go  on?  A.     Eight  o'clock. 

Q.  Eight  o'clock  in  the  morning;  so  you  would 
be  on  between  say  ten  and  twelve  on  that  day,  would 
you  not?  A.     Yes. 

Q.     And  the  visiting  hours  at  the  hospital  are* 
when?  A.     Three  to  four  and  seven  to  eight. 

Q.  Would  it  have  come  to  your  attention  that  a 
patient  with  the  injuries,  extensive  injuries  that  the 
patient  Schnee  was  suffering  at  that  time,  had  had 
a  visitor  with  him  from  an  hour  to  an  hour  and  a 
quarter  in  the  forenoon,  around  eleven  o'clock  in 
the  morning? 

A.     You  mean  did  I  see  the  visitor  ? 

Q.  Would  such  a  thing  come  to  your  attention 
as  supervisor  of  the  orthopedic  department? 

A.    It  could,  yes. 
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Q.  Could  a  patient  so  badly  injured  as  that  have 
a  visitor  from  an  hour  to  an  hour  and  a  quarter 
around  eleven  o'clock  m  the  morning,  between 
eleven  and  twelve,  say,  without  it  [283]  coming  to 
your  attention  as  the  supervisor  who  has  direct  con- 
tact with  each  patient  as  you  said  ? 

A.  I  would  say  no,  because  they  would  have  to 
come  and  ask  me,  either  me  or  my  assistant. 

Q.  The  chart  notes  when  you  have  a  visitor,  does 
it  not  ? 

A.  Sometimes,  yes.  Those  are  not  important  ele- 
ments on  any  chart. 

Q.  Is  it  the  rule  of  the  hospital  the  chart  notes 
when  you  have  visitors  ?  A.     No. 

Q.  Do  you  require  your  student  nurses  to  chart 
visiting  ?  A.     Not  necessarily,  no. 

Q.  Now,  when  the  visit  is  in  irregular  hours  is 
it  noted*?  A.     Not  always,  no. 

Q.  Visitors  are  not  considered  part  of  the  pa- 
tient's care  or  what  happens  to  them?  Keeping 
away  visitors  from  very  sick  or  injured  people  is 
considered  part  of  the  patient's  care,  is  it  not? 

A.     Yes,  it  is. 

Q.  The  recollection  you  have  of  your  participa- 
tion in  this  preparation  of  this  paper  is  what? 

A.  I  remember  being  asked  to  come  in  and  wit- 
ness a  patient's  signature.  Then  the  article  was 
read  to  the  patient  in  front  of  me  and  he  signed  it 
and  I  signed  it. 

Q.     Did  you  read  the  article  ?  [284] 

A.  It  was  read  to  me.  I  read  it  indirectly,  I  mean 
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over  the  man's  shoulder,  but  I  didn't  read  it  myself. 

It  was  read  to  the  i^atient  aloud. 

Q.     Do  you  remember  who  the  man  was  ? 

A.     Yes,  Mr.  Caldwell. 

Q.  You  later  became  very  well  acquainted  with 
Mr.  Caldwell? 

A.  No,  I  have  not  seen  him  since,  until  yester- 
day. 

Q.  After  that  he  became  a  patient  of  your  hos- 
pital? 

A.  I  later  left.  I  became  a  nurse  away  from  St. 
Mary's. 

Q.  You  later  heard  Mr.  Caldwell  was  in  the 
hospital  ?  A.     Not  necessarily,  no. 

Q.     You  say  you  left  shortly  after  that  ? 

A.  I  said  I  left  shortly  after  Mr.  Schnee.  I  did 
not  know  Mr.  Caldwell  when  he  was  a  patient,  to 
my  knowledge. 

Q.     Was  the  paper  all  prepared  ? 

A.     Just  as  it  is  now. 

Q.     That  is  your  best  recollection  ?  A.     Yes. 

Q.    Who  signed  first  ? 

A.  The  patient,  I  assume.  I  can't  swear  to  it, 
but  I  don't  sign  something  until  someone  else  signs 
it  when  I  am  a  witness. 

Q.  I  am  asking  you  what  you  did,  not  what  you 
would  naturally  do.  I  am  asking  you  for  your 
memory.    Do  you  remember  who  signed  it  first? 

A.     No,  I  don't  exactly. 

Q.     As  between  you  and  Mr.  Caldw^ell,  do  you  re- 
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member  who  signed  first?  A.     No,  I  don't. 

Q.     The  paper  was  ready?  A.     Yes. 

Q.  Were  you  there  at  any  interview  had  between 
Mr.  Caldwell  and  the  patient  Schnee  when  Mr.  Cald- 
well was  purportedly  obtaining  the  information  put 
in  that  paper  ? 

A.     I  don't  believe  so,  no. 

Q.     All  you  were  asked  to  do  was  go  in  and  sign  ? 

A.     Witness  the  patient's  signature. 

Q.  Do  you  have  any  recollection  of  being  asked 
by  Mr.  Caldwell  that  morning,  a  matter  of  from  one 
to  two  hours  or  more  prior  to  the  time  you  were  re- 
quested to  come  in  and  witness  the  signature, 
whether  or  not  Mr.  Schnee,  the  patient,  had  had  any 
narcotics  or  sedatives  ?  A.     Yes,  I  was. 

Q.    When? 

A.  Sometime  that  morning  before  I  was  asked 
to  witness  this.  I  have  no  time  element  I  can  put 
that  accurately  on. 

Q.    All  right.  Who  asked  you  ? 

A.     Mr.  Caldwell  asked  me. 

Q.  You  have  a  distinct  recollection  of  Mr.  Cald- 
well going  in  and  asking  you  that  in  the  morning 
prior  to  this?  [286] 

A.  Yes.  He  told  me  he  had  Dr.  Francis'  23ermis- 
sion  to  see  the  patient. 

Q.    You  remember  that  distinctly  ?  A.     Yes. 

Q.  I  thought  you  said  you  weren't  aware  of  the 
fact  that  there  had  been  a  visitor  in  Mr.  Schnee 's 
room? 
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A.     I  said  I  wasn't  always  aware  of  visitors. 

Q.  Yon  did  say  you  weren't  aware  of  the  fact 
that  there  was  a  visitor  in  that  morning  and  you 
didn't  think  a  visitor  could  be  there  on  that  morn- 
ing an  hour  to  an  hour  and  a  quarter  in  the  fore- 
noon without  you  knowing  about  it. 

A.  Ordinarily  I  would  know  they  were  there, 
yes. 

Q.     What  did  you  know  about  it  this  morning? 

A.  You  mean  whether  I  actually  knew  whether 
he  was  there,  I  remember  or  not? 

Q.  Is  it  your  testimony  now  that  you  remember 
that  Mr.  Caldwell  was  with  that  patient  that  morn- 
ing from  an  hour  to  an  hour  and  a  quarter? 

A.  I  have  no  idea  how  long  he  was  there.  I  know 
he  was  there. 

Q.  Is  it  your  testimony  now  you  knew  he  was 
there  at  all  seeing  the  patient  that  morning  before 
you  were  asked  to  witness  the  signature  in  the  after- 
noon ? 

A.  I  know  he  was  in  there  doing  something,  talk- 
ing to  the  patient;  it  was  later  I  was  called  in.  [287] 

Q.  Why  didn't  you  teU  us  that  before  when  you 
were  asked  about  your  knowledge  of  the  visiting  of 
the  patient? 

A.  I  am  a  little  confused.  I  don't  remember 
denying  it.  I  know  you  asked  me  if  I  did  know 
there  were  visitors. 

Q.  I  am  not  trying  to  confuse  you.  I  am  trying 
to  get  at  your  memory  of  what  occurred ;  if  there  is 
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anything  confusing  about  my  question  please  tell  me. 

A.  All  I  know  is  this:  Mr.  Caldwell  came  and 
asked  me  if  I  would  check  the  chart  to  see  if  the 
patient  had  any  narcotics  at  that  tune  to  interfere 
with  his  qestioning;  I  checked  the  chart  and  told 
him  that  it  was  all  right,  and  he  had  told  me  he  had 
Dr.  Francis'  permission.  From  then  on  he  went  to 
the  patient's  room  and  I  paid  no  more  attention  and 
I  don't  know  anything  about  it  in  that  interval  until 
I  was  asked  to  come  in  and  witness  the  signature. 
I  went  and  witnessed  it  and  came  back.  What  pe- 
riod of  time  he  was  in  there  I  don't  know.  I  know 
the  beginning  and  end  of  it;  what  went  on  in  be- 
tween, I  don't  know. 

Q.     You  wish  to  correct  your  testimony 

Mr.  Thompson:     I  object  to  that  question. 

The  Court:    Let  him  finish  the  question. 

Q.  (By  Mr.  Gillen)  :  You  wish  to  correct  your 
testimony,  then,  given  before  that  this  patient  could 
not  have  had  a  visitor  there  from  an  hour  to  an 
hour  and  a  quarter  without  your  knowing  about  it  1 

A.     I  didn't  say  that. 

Mr.  Thompson:  I  object  to  that  on  the  ground  it 
is  assuming  something  not  in  evidence. 

Mr.  Gillen :  I  would  be  happy  to  have  the  record 
read. 

The  Court :  We  are  not  going  to  read  the  record. 
Answer  the  question  if  you  can  ? 

A.     I  don't  know  if  I  can. 

Mr.  Gillen:     Let  me  put  another  question. 
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Q.  Is  it  your  testimony  now  you  did  know  Mr. 
Caldwell  was  in  there  from  an  hour  to  an  hour  and 
a  quarter  that  morning  ? 

A.  I  knew  ho  was  in  there;  I  didn't  know  how 
long. 

Q.  Mrs.  Stevens,  are  you  telling  us  now  you  have 
a  distinct  recollection,  as  you  sit  there  now,  of  the 
incident  occurring  on  September  3,  1946,  four  years 
ago,  of  Mr.  Caldwell  coming  to  you  and  saying,  "Is 
this  patient  capable  of  talking?  Has  he  had  any 
narcotics'?"  You  have  a  distinct  recollection  of  hav- 
ing gone  to  the  chart  and  checking  it  and  found  the 
patient  hadn't  had  any  narcotics  since  the  night  be- 
fore and  telling  him  he  could  go  in  there  ? 

Mr.  Thompson:  I  object  to  that  question  on  the 
ground  such  questions  are  in  there  and  have  all  been 
asked  and  answered. 

The  Court :     Answer  it  again. 

A.     Did  I  recall  all  of  that  ? 

Mr.  Gillen :     Would  you  read  the  question.  [289] 

The  Court :     No,  don 't  read  it. 

A,  Yes,  I  recall  the  instance.  So  far  as  I  know 
this  is  the  only  legal  paper  I  signed. 

Q.  This  isn't  about  signing  a  legal  paper,  this  is 
about  checking  the  chart. 

Mr.  Thompson :  If  it  please  the  Court,  she  is  en- 
titled to  give  her  reasons  for  the  recollection. 

The  Court:  Ask  the  question,  Mr.  Gillen.  One 
more  question,  ask  it.  Ask  another  question. 

Mr.  Gillen :    Was  there  a  ruling  ? 
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Tlie  Court:  Nothing  to  rule  on.  Ask  another 
question.  Finish  the  examination. 

Q.  (By  Mr.  Gillen)  :  What  I  am  trying  to  de- 
termine is  whether  or  not  you  have  remembered 
through  the  ensuing  four  years  that  in  the  forenoon 
of  September  3,  1946,  at  the  request  of  Mr.  Cald- 
well you  went  to  check  a  chart  to  see  whether  or  not 
a  patient  named  Schnee  had  any  narcotics  during 
the  day  and  what  his  condition  was,  whether  or  not 
he  could  be  visited.  A.    Yes. 

Q.     You  have  remembered  that  all  this  time? 

A.  No,  I  had  to  do  a  little  memory  recalling  in 
the  last  couple  of  days.  I  had  forgotten  a  lot  of  it. 

Q.     Somebody  refreshed  your  memory  on  it? 

A.  No,  the  case  was  brought  before  me  and  I  re- 
freshed my  [290]  own  memory. 

Q.    How,  by  talking  to  somebody? 

A.  I  was  asked  if  I  remembered  the  paper,  if  I 
remember  it  at  this  time. 

Q.    Who  asked  you?  A.     Mr.  Caldwell. 

Q.    When  did  he  see  you  and  where  ? 

A.     I  saw  him  yesterday. 

Q.  He  told  you,  did  he  not,  that  he  had  gone  to 
you  that  morning  and  asked  you  to  find  out  whether 
or  not  the  patient  had  had  any  narcotics  or  sedatives 
and  whether  or  not  he  could  visit  with  the  patient? 

A.  He  asked  me  what  I  remembered  about  the 
case. 

Q.    Yes.  Did  you  say  you  remembered  that? 

A.     I  remembered  parts  of  it,  yes,  and  the  rest 
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has  come  back  gradually.   I  have  tried  to  remember 

the  details. 

Q.  Came  back  gradually  with  the  help  of  Mr. 
Caldwell  ?  A.     Not  necessarily,  no. 

Q.  Whether  necessarily  or  not,  did  it  come  back 
partly  through  the  help  of  Mr.  Caldwell? 

A.     Small  part  of  it,  yes. 

Q.  One  of  the  small  parts  of  it  was  he  had  asked 
you  that  morning  and  you  had  checked  the  record 
there  and  told  him  the  man  would  be  all  right  to 
talk  with  ? 

A.  I  remember  that  part  myself.  The  only  thing 
I  wasn't  [291]  sure  of  was  how  long  it  had  been 
since  the  patient  had  narcotics.  In  my  mind  I  as- 
sumed I  had  given  the  accurate  answer  when  I  told 
him  no.  I  wondered  about  my  own  judgment.  Then 
I  checked  it,  that  is  the  reason  I  wanted  to  see  the 
record  again.  I  saw  it  yesterday  and  it  was  just  as 
I  thought  it  would  be.  I  did  have  some  doubts  be- 
cause it  has  been  a  long  time. 

Q.  And  you  have  seen  lots  of  patients  with  frac- 
tures since  then  ? 

A.     Not  necessarily  with  fractures. 

Q.  Lots  of  patients  have  had  sedatives  and  mor- 
phine ■?  A.     Absolutely. 

Q.     Probably  thousands?  A.     Could  be. 

Q.  What  else  did  Mr.  Caldwell  do  to  refresh 
your  recollection ;  on  what  other  portions  did  he  re- 
fresh your  recollection? 

A.     Nothing  I  can  think  of. 
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Q.  Didn't  lie  refresh  your  recollection  on  any 
part  of  it?  A.     Only  through  conversation. 

Q.  That  is  the  way  we  all  refresh  each  other's 
memory  is  through  conversation.  What  portion  of 
the  incident  did  he  refresh  your  recollection  on? 

A.  All  he  did  was  ask  me  if  I  remembered  the 
occasion,  if  I  remembered  all  about  the  incident  of 
signing  my  name  to  [292]  that  paper  and  what  I  re- 
called about  it. 

Q.  All  right.  You  told  him  what  you  recalled 
about  it  and  you  recalled  it  was  the  only  paper  you 
had  signed  up  to  that  time  at  St.  Mary's  ? 

A.  I  am  not  saying  it  is  the  only  one.  I  am  say- 
ing I  think  it  is  the  only  one.  I  don't  recall  signing 
any  others. 

Q.    You  have  forgotten  if  you  signed  others'? 

A.    We  rarely  sign  them. 

Q.  If  you  have  signed  others  you  now  forgot 
what  they  were  ?  A.    Yes. 

Q.  Do  you  remember  any  other  papers  you  have 
signed  for  patients  since  1946  ? 

A.  I  have  signed  various  papers  like  this,  but 
nothing  like  this.   We  have  been  cautioned  not  to. 

Q.     Cautioned  by  whom  ? 

A.  By  our  teachers  in  training,  to  stay  out  of 
legal  involvement,  don't  sign  things  unless  absolutely 
necessary. 

Q.  What  was  it  that  made  you  think  this  was  ab- 
solutely necessary  in  this  instance  ? 

A.     The  only  thing  I  can  recall,  as  supervisor  of 
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the  tioor  I  cannot  ask  students,  they  were  not  per- 
mitted to ;  I  assume  there  was  not  anyone  else  avail- 
able. 

Q.  There  were  nuns  in  charge  there  who  were 
your  [293]  supervisors'? 

A.  I  was  working  with  a  nun  and  at  that  time 
it  happened  she  was  the  head  nurse  and  I  was  su- 
pervisor. 

Q.  There  were  nuns  there  that  had  the  conduct 
of  the  hospital  or  wards  ? 

A.     Yes,  in  other  departments. 

Q.  Was  there  any  reason  why  you  didn't  refer 
Mr.  Caldwell  to  a  nun  ? 

A.     None  in  particular,  no. 

Q.  Is  there  any  other  reason  you  can  think  of 
now  why  this  was  the  only  paper  you  had  signed 
that  you  can  remember  up  to  that  time  ? 

A.  I  don't  quite  get  your  question.  You  mean, 
am  I  sure  I  never  signed  any  others  f 

Q.  Is  there  any  reason  you  remember  that  was 
the  only  paper  you  had  signed  up  to  that  time  ? 

A.  Except  I  remember  this  explicitly,  remember 
a  large  part  of  signing  it. 

Q.  It  is  a  fact,  is  it  not,  that  Mr.  Caldwell  re- 
freshed your  recollection  or  called  to  mind  he  had 
contacted  you  that  morning  to  determine 

Mr.  Thompson :     Just  a  minute 

Mr.  Gillen:  May  I  finish? — whether  or  not  the 
patient  had  any  narcotics  and  was  in  a  condition 
mentally  or  physically  to  talk  to  him?  [294] 
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Mr.  Thompson :  I  object  to  that  on  the  ground  it 
has  been  asked  and  answered. 

The  Court :     Answer  again. 

A.  In  the  course  of  the  conversation  we  discussed 
it,  yes. 

The  Court:  Will  you  read  the  question  to  the 
lady  again. 

(Last  question  read.) 

A.    Well,  yes,  we  did  discuss  it. 

Q.  And  he  refreshed  your  memory  on  that,  and 
you  hadn't  remembered  it,  had  you? 

A.     I  remembered  parts  of  it,  yes. 

Q.  What  parts  did  you  remember  and  what  parts 
did  he  tell  you  about  1 

Mr.  Thompson :  If  it  please  the  Court,  that  ques- 
tion has  been  asked  one  time. 

The  Court :  I  will  give  you  five  minutes  more  on 
this  examination. 

Mr.  Gillen:     I  beg  your  pardon.  Your  Honor? 

The  Court:     I  will  give  you  five  minutes  more. 

Mr.  Gillen:  I  am  through  then,  if  your  Honor 
Honor  takes  that  position. 

The  Court :     Suit  yourself. 

Mr.  Gillen:  The  record  will  bear  me  out  that  I 
have  never  had  a  direct  answer  on  this  particular 
phase  of  it. 

The  Court :  The  record  will  not  bear  you  out  on 
that  fact.  Call  another  witness.  You  are  excused, 
lady.  [295] 
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called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Thompson: 

Q.     State  your  name  for  the  record. 

A.     Mary  Stewart. 

Q.     Where  are  you  employed  ? 

A.    At  the  Southern  Pacific  Sanitorium. 

Q.     How  long  have  you  been  employed  there? 

A.    About  five  and  a  half  years. 

Q.     Where  do  you  reside  *? 

A.     123  N.  Plmner,  Tucson. 

Q.  What  is  your  position  at  the  Southern  Pa- 
cific Sanitorium? 

A.     I  am  a  stenographer-clerk. 

Q.     As  such  what  are  your  duties  1 

A.  I  have  various  duties,  taking  admissions  of 
patients  and  accident  reports  and  other  office  work. 

Q.  I  will  ask  you  to  examine  the  Plaintiff's  Ex- 
hibit H  for  identification  there,  and  tell  me  whether 
or  not  you  have  seen  that  document  before? 

A.     Yes,  I  have, 

Q.     When  did  you  first  see  the  document  ? 

A.  Well,  I  first  saw  it  w^hen  I  took  this  accident 
report  from  the  patient.  [296] 

Q.  Do  you  recall  the  date?  Can  you  tell  from 
the  examination  of  it  the  date  it  was  taken  ? 

A.     October  3rd. 
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Q.    What  year?  A.     1946. 

Q.  And  who  was  iDresent  when  you  took  it,  if 
you  recall?  A.     Just  the  patient  and  myself. 

Q.  What  was  the  purpose  of  taking  that 
statement  1 

Mr.  Gillen:  Objected  to  as  calling  for  a  self- 
serving  statement  and  conclusion. 

The  Court:     Answer  it. 

(Question  read.) 

A.  We  take  accident  reports  from  all  injury  pa- 
tients so  we  will  have  a  record  of  it  for  our  charts. 

Q.  I  will  ask  you  whether  or  not  you  prepared 
the  statement  that  appears  there  ? 

A.    Yes,  sir,  I  did. 

Q.  Whose  signature  does  it  bear?  I  am  talking 
about  the  top  half. 

A.  It  bears  my  signature  and  the  patient's  signa- 
ture. 

Q.  And  the  information  that  appears  on  that 
statement  is  in  youi'  handwriting  ? 

A.     Yes,  it  is. 

Q.     From  where  did  you  get  that  information  ? 

A.     I  got  the  top  information  from  the  patient. 

Q.     How  did  you  get  it  from  him  ? 

A.  I  asked  the  patient  the  questions  from  his 
bedside. 

Q.  Was  it  then  or  some  later  time  it  was  signed 
by  you  and  the  patient? 

A.     No,  it  was  at  that  time. 
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Q.     And  that  is  your  own  liandwriting  % 

A.    Yes,  it  is. 

Q.  And  the  lower  part  of  it  is  your  handwriting 
also '?  A.     That  is  right. 

Q.  Is  the  signature  there  of  the  doctor*?  Whose 
signature  is  that"?  A.     I  signed  for  the  doctor. 

Q.     Is  that  the  usual  practice?  A.     It  is. 

Q.  You  conversed  with  the  patient  at  the  time 
you  were  taking  that  statement?  A.     Yes. 

Q.  Did  he  apparently  know  what  he  was  talking 
about?  A.     Apparently  he  did. 

Mr.  Gillen:  I  move  that  be  stricken  so  that  I 
may  interject  an  objection. 

The  Court:     What? 

Mr.  Gillen:     I  move  the  answer  be  stricken. 

The  Court:  Disregard  the  answer  to  the  ques- 
tion, Gentlemen  of  the  Jury.  Ask  the  question  again 
and  don't  [298]  answer  it,  lady. 

Q.  I  ask  you  whether  or  not  the  iDatient  at  the 
time  you  took  the  statement  apparently  knew  what 
he  was  doing  in  making  you  the  answers. 

Mr.  Gillen:  I  object  to  it  as  calling  for  her 
opinion  and  conclusion. 

The  Court :     She  may  answer. 

A.  Apparently  the  patient  knew  what  he  was 
domg. 

Q.  (By  Mr.  Thompson) :  Did  you  have  any 
previous  knowledge  about  the  matters  appearing  in 
the  upper  half  of  that,  before  you  talked  to  the 
patient  ?  A.     No,  I  did  not. 
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Q.  Had  you  had  any  previous  information  where 
or  how  he  was  injured  prior  to  the  time  you  took 
that  statement?  A.     No. 

Q.  At  that  time  you  were  not  acquainted  with 
the  patient  that  signed  it?  A.     No,  I  wasn't. 

Q.     Did  the  patient  sign  it  in  your  presence? 

A.    Yes. 

Q.  Do  you  know  whether  or  not  this  is  the  per- 
son who  signed  that  statement  ? 

A.    Yes,  I  believe  he  is. 

Q.  You  mean  the  plaintiff  who  sits  here  by 
counsel?  A.     That  is  right.  [299] 

Q.  You  had  occasion  to  see  him  for  some  time 
after  that  in  the  sanitorium  ? 

A.    Yes.   He  was  an  out  patient  after  that. 

Q.     An  out  patient?  A.     Yes. 

Mr.  Thompson:  At  this  time,  if  it  please  the 
Court,  I  offer  in  evidence  the  upper  half  of  the  ex- 
hibit. Exhibit  H,  that  part  appearing  above  plain- 
tiff's signature. 

Mr.  Gillen :  I  ask  your  Honor  reserve  his  ruling 
until  I  have  had  a  chance  to  examine  on  it. 

The  Court:  It  is  admitted  provisionally  the 
same  as  the  other  exhibits.   Now  cross-examine. 

Cross-Examination 
By  Mr.  Gillen : 

Q.  Now,  Mrs.  Stewart,  you  say  you  had  no  pre- 
vious knowledge  concerning  this  patient's  case  mitil 
thisdateof  Octobers,  1946?  A.     No,  I  didn't. 


Southern  Pacific  Company,  etc.  319 

(Testiniony  of  Mary  Stewart.) 

Q.  Hadn't  it  come  to  your  attention  this  patient 
was  a  Southern  Pacific  employee  who  had  been  a 
patient  for  some  six  weeks  at  the  St.  Mary's  Hos- 
pital in  Tucson*? 

A.     Had  it  come  to  my  attention,  you  say? 

Q.     Yes.  A.     I  don't  remember. 

Q.  Hadn't  it  come  to  your  attention  this  very 
office  was  [300]  requesting  a  transfer  so  that  the 
ex])ense  to  the  railroad  of  leaving  the  patient  in  the 
St.  Mary's  Hospital  could  be  obviated  and  the  pa- 
tient could  be  brought  to  the  sanitorium  conducted 
by  the  Southern  Pacific. 

Mr.  Thompson :  If  it  please  the  Court,  I  want  to 
make  just  this  objection.  The  question  of  counsel 
has  assumed  something  not  in  evidence  and  some- 
thing contrary  to  the  fact. 

The  Court :  Answer  it.  Do  you  want  the  question 
read  ? 

The  Witness :     Yes. 

(Last  question  read.) 

A.  No,  because  I  don't  handle  that  part  of  it. 
The  manager  handles  that. 

Q.  Do  you  have  any  recollection  of  how  the  pa- 
tient came  to  the  hospital  ? 

A.  I  didn't  see  the  patient  come  into  the  hos- 
pital. 

Q.    You  didn't  see  the  patient  come  in? 

A.    No. 

Q.  You  don't  know  whether  the  patient  was  am- 
bulatory or  non-ambulatory  ? 
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A.  The  patient  probably  came  by  ambulance  and 
came  to  the  back  door,  I  don't  know. 

Q.     When  did  you  first  see  the  patient  1 

A.  When  I  took  the  statement  from  him  at  his 
bedside. 

Q.    Was  this  in  the  nature  of  an  admission? 

A.  No,  I  did  not  take  the  admission.  I  got  the 
accident  report. 

Q.     You  took  the  accident  report? 

A.    Yes.  That  is  the  accident  report. 

Q.  Do  you  recall  where  you  saw  this  patient? 
Was  it  at  his  bedside  ?  A.    Yes. 

Q.    Do  you  recall  what  ward  or  where  he  was? 

A.     No,  I  don't. 

Q.  Do  you  recall  how  long  the  patient  remained 
at  the  Southern  Pacific  Sanitorium  ? 

A.     No,  I  couldn't  state  how  long  he  was  there. 

Q.  Was  it  within  your  knowledge  or  recollection 
the  patient  was  only  there  seven  days,  then  he  was 
transferred  due  to  a  change  in  his  condition  l^ack  to 
St.  Mary's  Hospital?  A.     No,  I  don't  know. 

Q,  Do  you  have  anything  to  do  with  discharging 
the  patients?  A.     No,  I  don't. 

Q.  Do  you  have  anything  to  do  with  admitting 
patients  ?  A.    Yes. 

Q.     But  you  didn  't  admit  this  patient  ? 

A.     No,  I  didn't. 

Q.  Do  you  recall  going  to  this  patient  and  tell- 
ing him  you  wished  to  have  him  sign  an  admission 
request?  [302] 
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A.     All  admission  request? 

Q.  Yes,  t)r  admission  blank  or  something  to  do 
with  admission  f 

A.     Nothing-  to  do  with  admission,  no. 

Q.     You  don't  recall  saying  that  to  him? 

A.    No. 

Q.  Do  you  recall  saying  anything  to  the  j^atient 
about  requiring  him  to  sign  a  request  for  a  transfer? 

A.     No,  I  don't. 

Q.     From  one  hospital  to  another  ? 

A.     No,  I  don't. 

Q.  Where  did  you  get  your  information  you  'put 
in  over  the  signature  of  the  doctor  which  you  say 
you  signed? 

A.  We  get  that  from  the  doctor  or  from  the  pa- 
tient's chart. 

Q.     Do  you  know  how  you  got  this? 

A.     No,  I  can't  remember. 

Q.  Can't  remember  whether  you  got  it  from  the 
doctor  or  the  patient 's  chart  ?  A.     No. 

Mr.  Gillen :    I  think  that  is  all. 

Mr.  Thompson :  The  exhibit  was  admitted  condi- 
tionally as  the  others? 

The  Court :    That  is  right. 
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called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
foUows:  [303] 

Direct  Examination 

By  Mr.  Thompson : 

Q.    Please  state  your  name. 

A.     Leland  E.  Lyons. 

Q.    What  is  your  emplojTnent,  Mr.  Lyons "? 

A.  Division  engineer  on  the  Rio  Grande  Divi- 
sion. 

Q.    Will  you  speak  up '? 

A.  Division  engineer  on  the  Rio  Grande  Divi- 
sion. 

Q.     For  the  Southern  Pacific  Company? 

A.    Yes,  sir. 

Q.  How  long  have  you  been  employed  by  the 
Southern  Pacific  Company? 

A.     March  20,  1920. 

Q.  Were  you  employed  by  the  Southern  Pacific 
Company  in  August,  1946  ?  A.     Yes,  sir. 

Q.  Calling  your  attention  to  the  date  of  August 
29,  1946,  where  were  you  living  at  that  time  and 
what  was  your  official  position  with  the  Southern 
Pacific  Company? 

A.  I  was  living  in  Tucson,  Arizona,  and  I  was 
assistant  division  engineer  on  the  Tucson  Division. 

Q.  Do  you  have  occasion  to  recall  the  date  of 
August  29,  1946?  A.     Yes,  sir. 

Q.    What  recalled  it  to  your  mind?  [304] 
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A.  On  that  date  what  recalls  it  to  my  mind  is  the 
fact  that,  of  this  accident  at  Willcox,  on  that  date  I 
made  a  motor  car  inspection  trip. 

Q.  Will  you  tell  the  Jury  just  where  you  wx^re 
and  what  you  did  on  the  date  of  August  29th'? 

Mr.  Gillen:  Just  a  moment,  objected  to  as  in- 
competent, irrelevant  and  immaterial,  not  bearing 
upon  the  issues  of  the  liability,  what  he  did  on  that 
day. 

The  Court:    He  may  answer. 

A.  On  the  morning  of  August  29  I  made  ar- 
rangements to  make  a  motor  car  inspection  trip  with 
the  roadmaster  at  Bowie,  Mr.  Wisner,  going  to  leave 
Bowie  about  eight  o'clock  in  the  morning  towards 
Tucson,  our  motor  car  insjoection  trip  being  made  to 
insjject  the  track,  switches,  and  so  forth,  for  main- 
tenance purposes.  I  proceeded  with  this  particular 
roadmaster  to  Willcox  and  wTst  of  Willcox  to  the 
end  of  his  district  which  is  known  as  Cochise. 

Q.  Now,  Mr.  Lyons,  did  you  later  have  occasion 
to  visit  the  scene  of  the  accident  in  which  the  plain- 
tiff, Mr.  Schnee,  was  involved  ?  A.     Yes,  sir. 

Q.  With  reference  to  that  point  I  will  ask  you 
whether  or  not  you,  in  company  with  Mr.  Wisner, 
passed  over  that  particular  stretch  of  track  on  Au- 
gust 29th?  A.     Yes,  sir.  [305] 

Q.     At  about  what  time  ? 

A.  Well,  it  could  have  been — it  was  in  the  early 
forenoon,  possibly  between  ten  and  eleven  o  'clock. 

Mr.  Gillen :    What  date  was  this  % 

Mr.  Thompson :    August  29th. 


324  Adolph  J.  Schnee  vs. 

(Testimony  of  Leland  E,  Lyons.) 

Q.  I  will  ask  you  whether  or  not  later  that  day 
you  heard  of  an  accident  that  had  happened  to  the 
plaintiff,  Schnee'?  A.    Yes. 

Q.  And  what,  if  anything,  did  you  do  with  re- 
spect to  investigating  that  accident  and  when  did 
you  make  that  investigation  f 

A,  I  made  arrangements  to  go  to  the  site  of  the 
accident  the  next  morning. 

Q.     And  did  you  go  there  ?  A.    Yes. 

Q.     Who  accompanied  you? 

A.     Signal  supervisor  Jacobson. 

Q.     Is  that  A.  C.  Jacobson?  A.     Yes,  sir. 

Q.     Are  those  his  initials "?  A.     Yes,  sir. 

Q.  Did  you  go  directly  to  that  point  upon  reach- 
ing Willcox  ?  A.    Yes,  sir. 

Q.    And  how  were  you  directed  there  ? 

A.  We  arrived  by  automobile  or  pickup  truck  the 
early  part  [306]  of  the  morning,  determined  where 
the  accident  was,  or  approximate  location  of  it,  then 
drove  directly  there,  parked  the  automobile  on  the 
highway  and  found  the  site  of  the  accident. 

Q.  Will  you  just  tell  the  Jury  in  your  own  words 
what,  if  anything,  you  found  there  that  was  out  of 
the  ordinary?  What  came  to  your  attention  that 
morning  with  respect  to  the  condition  of  the  rails 
and  the  track? 

A.  On  arriving  at  the  site  and  determining  it 
was  the  site  due  to  the  physical  disturbance  of  the 
ballast  and  marks  on  the  tics  which  indicated  that  a 
derailment  of  some  sort  had  occurred  at  this  loca- 
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tion,  finding  evidence  that  unquestionably  this  was 
where  the  derailment  was;  and  it  jfitted  our  location 
described  to  us  as  being  approximately  two  miles 
cast  of  Willcox,  we  started  examining  the  track  to 
determine  what  might  have  caused  the  derailment, 
and  in  the  course  of  this  examination  we  looked  for 
flange  marks  or  a  point  of  derailment,  as  we  refer  to 
in  an  accident  of  this  nature,  on  the  rails  to  see  if  we 
could  see  any  flange  marks  on  the  rails  themselves. 
We  found  none.  We  found  marks  to  the  south  of 
the  north  rail  which  were  unquestionably  flange 
marks  of  the  motor  car.  We  found  a  tie  to  the  west 
of  the  derailment  which  had  indications  of  a  stick  or 
something  having  been  forced  into  the  westerly  side 
of  the  tie.  At  that  time  the  motor  car  had  been  re- 
moved [307]  and  had  been  hauled  to  Willcox.  The 
tools  had  been  picked  up.  It  was  evident  in  my 
mind 

Mr.  Gillen:  Pardon  me.  I  would  like  to  inter- 
rupt the  witness  and  ask  that  a  portion  of  the  wit- 
ness' answer  be  stricken  as  a  pure  conclusion.  This 
is  a  long  narration  and  I  am  compelled  to  interrupt. 

The  Court :    Motion  denied. 

Mr.  Gillen:  Does  yoiir  Honor  care  to  hear  what 
portion  1 

The  Court :    Yes,  state  your  motion. 

Mr.  Gillen:  The  portion  I  wish  to  have  stricken 
is  the  portion  where  the  witness  says,  "We  found  a 
tie  that  appeared  to  have  had  a  stick  or  something 
pushed  into  it  on  the  west  side."    I  move  the  Court 
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it  be  stricken  on  the  ground  it  is  pure  opinion  and 

conclusion ;  also  it  is  too  remote  as  to  time. 

The  Court :    Motion  denied.    Continue. 

Q.  I  will  ask  you  whether  or  not  you  have  seen, 
showing  you  those  photograj^hs,  the  first  one  on  top 
being  Defendant's  Exhibit  C-4  for  identification, 
and  ask  you  if  you  have  seen  that  photograph  before, 
Mr.  Lyon?  A.    Yes,  sir. 

Q.  Then  calling  your  attention  to  the  next  ex- 
hibit in  order,  Defendant's  Exhibit  C-5  for  identifi- 
cation, and  ask  you  if  you  have  seen  that  photo- 
graph before  ?  A.     Yes,  sir.  [308] 

Q.  Now,  calling  your  attention  again  to  C-4,  did 
you  see  the  tie  portrayed  in  that  photograph,  on  the 
morning  of  August  30,  1946 1  A.     Yes,  sir. 

Q.  Does  that  photograph  portray  what  you  saw 
with  respect  to  that  tie  ?  A.    Yes,  sir. 

Q.  Describe  this  indentation  or  abrasion  you  saw 
in  the  westerly  side  of  the  tie  that  you  have  been 
referring  to,  Mr.  Lyons. 

Mr.  Gillen:  Object  to  the  question  as  incompe- 
tent, irrelevant  and  immaterial.  There  is  no  evi- 
dence here  to  establish  this  particular  witness  in- 
spected this  particular  tie  prior  thereto  or  whether 
he  knows  what  the  condition  of  the  tie  was  before 
the  accident  occurred  to  Mr.  Schnee,  or  what  was 
done  in  the  intervening  24  hours  after  the  accident 
occurred  to  Mr.  Schnee  and  before  he  arrived  on  the 
scene. 
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The  Court:  Objection  overruled.  Read  the  ques- 
tion. 

(Question  read.) 

A.  This  mark,  as  described  on  this  tie,  very  defi- 
nitely indicated 

Mr.  Gillon:  Just  a  moment.  What  it  indicated 
and  how  it  indicated  is  not  a  description. 

Q.     Just  describe  what  you  saw.  [309] 

A.     I  saw  enough  evidence  on  that  tie 

The  Court :    No,  just  testify  what  you  saw. 

A.  I  saw  portions  of  a  stick  thrust  into  the  side 
of  that  tie  on  the  westerly  side  thereof. 

Q.  You  say  a  stick.  Describe  the  stick  if  there 
was  a  stick  there. 

A.  There  was  no  stick  on  the  ground.  I  saw  the 
remains  of  a  stick. 

The  Court:  How  do  you  know  it  was  a  stick 
rather  than  a  piece  of  metal  % 

A.     It  w^as  w^ood.  Your  Honor. 

The  Court :    Still  some  remains  there  % 

A.     Yes,  sir. 

Q.  (By  Mr.  Thompson) :  That  were  still  in  the 
tie '?  A.    Yes. 

Q.  Do  you  recall  approximately,  wdth  respect  to 
the  north  and  south  rail  at  that  point,  taking  away 
from  Willcox  as  railroad  east,  with  respect  to  the 
north  and  south  rail  where  was  this  mark  of  the 
stick  on  the  tie  % 

A.  It  was  north  of  the  south  rail  about  sixteen 
inches. 
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The  Court :    What  is  the  full  width  between  rails  ? 

A.     Four  feet  eight  and  a  half  between  gauge. 

Q.     You  mean  center  to  center"? 

A.  Inside  edge  of  the  rail  to  the  inside  edge  of 
the  other  rail  is  four  feet,  eight  and  a  half.  [310] 

Q.  By  Mr.  Thompson)  :  Isn't  that  the  top  of 
the  rail  ?  A.     The  top  of  the  rail. 

Q.     That  is  where  the  cars  run? 

A.     Where  the  flanges  strike  the  rail,  yes,  sir. 

Q.  With  respect  to  this  mark  you  saw  on  the  tie, 
where  if  any  place  did  you  see  flange  marks  ? 

A.     East  of  that. 

Q.  Approximately  how  far  from  this  tie  you 
have  been  describing  with  the  stick  mark,  how  far 
was  the  first  flange  mark  you  observed  f 

A.  There  was  one  mark  approximately  twelve 
feet,  as  I  remember,  and  another  mark  about  twenty- 
one  feet;  then  there  were  intermittent  marks,  the 
exact  distance  I  do  not  recall. 

Q.    Where  do  they  lead,  those  marks? 

A.  They  lead  towards  the  north  side  of  the  rail 
or  towards  the  highway. 

Q.     And  with  respect  to,  away  or  toward  Willcox  ? 

A.     Away  from  Willcox. 

Q.     Where  did  those  marks  end,  if  you  know? 

A.  The  motorcar,  the  marks  extended  for  a  dis- 
tance of  about  one  hmidred  and  twenty  feet  and 
approximately  half  of  that  distance  the  motorcar 
appeared  to  have  crossed  the  rail  and  landed  on  the 
outside  or  north  of  the  north  rail  on  the  subgrade 
of  the  roadbed. 
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Q.  With  respect  to  these  marks  you  saw  on  the 
ties,  were  [311]  they  running  straight  with  the  rails 
or  at  an  angle  ? 

A.     At  an  angle  with  the  rails. 

Q.     Angle  which  direction? 

A.     To  the  north. 

Q.  Where  you  saw  the  first  flange  marks  on  the 
ties,  were  there  any  marks  on  the  ballast  on  the 
north  side  of  the  rail  you  observed  ? 

A.    Yes,  sir. 

Q.  You  say  the  distance  from  the  point  where 
you  saw  the  tie  marked  by  the  stick  to  the  last  of 
the  marks  was  about  one  hundred  and  twenty  feet? 

A.  Approximately  one  hundred  twenty  feet.  I 
remember  checking  three  rail  lengths,  three  times  39 
would  be  117  feet,  be  in  the  neighborhood  of  where 
the  car  came  to  rest.  The  ground  was  disturbed. 
You  couldn't  tell  the  exact  location  of  that  car  at 
that  particular  point. 

Q.  With  respect  to  the  tie  you  found  marked 
there,  where  was  the  mark  approximately  with  re- 
spect to  the  top  of  the  tie? 

A.  It  was  down  on  the  w^est  face  of  the  tie  three 
to  four  inches.    It  wasn't  on  the  top  of  the  tie. 

Q.  And  could  you  describe  it  further  as  to  the 
angle  of  that  mark  ?    Was  it  straight  up  and  down  ? 

A.  It  looked  like  it  was  protruding  in  the  tie  on 
approxunately  a  forty-five  degree  angle. 

The  Court:     How  far  into  the  tie?  [312] 

A.    Approximately  a  half  of  an  inch. 
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Q.  Could  you  give  any  dimension  of  width,  size 
of  the  hole  ? 

A.  About  an  inch,  or  the  over-all  approximately 
an  inch.  It  was  embedded  in  there  tight,  Your 
Honor,  dug  it  out  with  a  penknife. 

Q.  (By  Mr.  Thompson)  :  What  was  the  diam- 
eter of  the  hole  you  saw  there  or  mark,  how  the  tie 
was  marked  ? 

A.  It  was  a  mark  about  three-quarters  of  an  inch 
square,  that  is  where  it  protruded  into  the  tie. 

Q.  I  believe  you  stated  that  Defendant's  Ex- 
hibits C-4  and  5  are  a  portrayal  of  that  mark  and 
that  tie  as  you  saw  it  there  on  the  morning  of 
August  29,  1946,  is  that  correct  ? 

A.  I  think  it  was  the  morning  of  August  30, 
1946. 

Q.    August  30,  1946,  that  is  correct,  is  it  ? 

A.     May  I  have  your  question  again  ? 

Q.  Those  pictures,  those  Exhibits  C-4  and  5  cor- 
rectly portray  the  tie  and  marks  you  saw  on  the  ties 
on  the  morning  of  August  30,  1946,  about  which  you 
have  been  testifying  ?  A.     Yes,  sir. 

Mr.  Thompson:  We  offer  those  two  Exhibits, 
Your  Honor. 

Mr.  Gillen:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  There  is  no  foundation  laid 
to  show  this  had  anything  to  do  with  the  accident. 
It  hasn't  been  established  whether  or  not  he  knew 
that  was  in  the  same  condition  or  in  a  changed  con- 
dition prior  to  the  accident.  [313] 
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Tlie  Court:    They  are  admitted. 

(Defendant's  Exhibits  C-4  and  C-5  in  evi- 
dence.) 

Q.  (By  Mr.  Thompson)  :  Mr.  Lyons,  that  day  of 
August  30,  1946,  did  you  at  any  time  examine  a  mo- 
torcar which  had  been  involved  in  this  accident  ? 

A.     No,  sir. 

Q.  And  from  the  point  of  the  accident,  where 
did  you  go "? 

A.  I  went  from  the  point  of  the  accident  back  to 
Willcox,  then  back  to  Tucson. 

Mr.  Thompson :    I  believe  that  is  all. 

Cross-Examination 
ByMr.  GiUen: 

Q.  Did  I  understand  you  to  say  that  you  saw  a 
tie  with  a  scar  or  abrasion  on  it  and  some  parts  of 
wood  iDrotruding  from  it  so  firmly  wedged  therein 
it  had  to  be  pried  out  with  a  penknife,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.     Did  you  pry  it  out  with  a  penknife? 

A.    No,  sir. 

Q.    Who  did?  A.    Mr.  Jacobson. 

Q.    At  whose  direction  did  he  do  it? 

A.  At  my  direction.  Let  me  take  that  back. 
Can  I  clarify  something? 

Mr.  Thompson:  No,  go  ahead  and  answer  the 
question.  [314] 

A.     Indirectly  at  my  direction. 
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Q.  (By  Mr.  Gillen) :  Indirectly  at  your  direc- 
tion? A.    Yes,  sir. 

Q.     You  were  liis  superior,  were  you  nof? 

A.     Yes,  sir. 

Q.     You  were  investigating  the  accident*? 

A.    Yes,  sir. 

Q.    You  knew  a  boy  had  been  very  badly  hurt? 

A.     Correct. 

Q.  You  knew  it  was  important  to  determine 
what  had  caused  the  accident?  A.     Correct. 

Q.  You  were  seeking  evidence  of  that  to  be  able 
to  report  to  your  superiors  and  be  able  to  protect 
the  interests  of  the  company,  is  that  so  ? 

A.     Partially  so. 

Q.  And  you  w^ere  gathering  evidence  and  pre- 
serving evidence  that  w^ould  tell  the  story  of  the 
accident?  A.     Correct. 

Q.  All  right,  what  haj^pened  to  the  splinters 
that  were  pried  out  of  the  tie  you  say  you  saw"? 

A.     I  do  not  know. 

Q.     Did  you  instruct  anybody  to  preserve  them? 

A.     I  did  not. 

Q.  When  did  you  see  this  stick  or  the  remnants 
of  a  stick?  [315]  A.    When  did  I  see  it? 

Q.    Yes. 

A.  The  morning  I  made  the  investigation  on  the 
ground. 

Q.     The  morning  of  the  30th  of  August? 

A.    You  mean  the  part  I  saw  in  the  tie? 

Q.  You  referred  to  a  stick  in  answer  to  a  ques- 
tion by  His  Honor,  you  referred  to  remnants  of  a 
stick?  A.    What  was  the  question? 
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Q.     Where  did  you  see  it? 

A.    I  never  saw  the  stick. 

Q.    You  never  saw  the  stick?  A.    No,  sir. 

Q.  Did  I  misunderstand  you  or  did  you  misun- 
derstand His  Honor?  I  thought  His  Honor  asked 
you  if  you  had  seen  a  stick  and  you  said  it  was 
wood;  then  you  said  you  saw  the  remnants  of  a 
stick. 

A.  I  am  mixed  up  on  that.  I  endeavored  to 
indicate  to  His  Honor  I  had  seen  evidence  which  in- 
dicated it  w^as  a  stick  and  not  metal,  it  was  wood. 

Q.  Were  you  therefore  all  the  time  in  both  an- 
swers to  Mr.  Thompson  and  His  Honor,  were  you 
referring  all  the  time  to  the  splinters  you  saw  in 
the  tie?  A.    Yes. 

Q.  I  see.  And  you  never  saw  a  grade  stake  or 
banged  or  chewed  ui3  or  scarred  surveyor's  grade 
stake?  [316]  A.     No,  sir. 

Q.  Did  you  go  to  the  signal  maintainer's  shed 
at  Willcox? 

A.  Not  to  the  immediate  vicinity  of  the  shed, 
no,  sir, 

Q.  You  were  making  an  investigation ;  was  there 
any  reason  why  you  didn't  look  in  at  the  handcar 
or  any  reason  why  you  didn't  look  at  anything  else 
that  was  evidence  in  that  case? 

A.  The  investigation  after  the  preliminary  por- 
tion was  determined  was  turned  over  to  Mr.  Jacob- 
son. 

Q.     I  am  asking  you,  was  there  any  reason  why 
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you  didn't  follow  through  and  see  all  of  the  evi- 
dence there  was? 

A.  I  can't  remember  at  this  time  why  there  was 
any  reason. 

Q.  Now,  Mr.  Lyons,  Mr.  Robert  Ward,  you  are 
acquainted  with  him,  are  you  not? 

A.    Yes,  sir. 

Q.  Would  it  refresh  your  recollection  if  I  were 
to  tell  you  that  the  record  would  reveal  here  that 
Mr,  Robert  Ward  testified  here  that  on  the  day 
following  the  accident  that  he  took  you  and  Mr. 
Jacobson  to  the  signal  maintainer's  shed  where  he 
had  the  handcar  involved  in  the  accident  and  a  dam- 
aged grade  stake,  surveyor's  grade  stake,  picked  up 
at  the  scene  of  the  accident,  under  lock  and  key, 
and  that  he  exhibited  to  you  two  gentlemen  at  that 
time  both  the  car  and  the  surveyor's  grade  stake, 
would  that  refresh  your  recollection  as  to  whether 
or  not  you  saw  the  stake?  A.     It  does  not. 

Q.  You  would  say  Mr.  Ward  was  mistaken  at 
least  about  your  presence  there?  A.     Yes,  sir. 

Q.  So  you  left  the  investigation  in  the  hands 
of  Mr.  Jacobson?  A.     Correct. 

Q.  And  didn't  give  him  any  directions  what  he 
should  do  with  the  evidence;  left  it  entirely  up  to 
him  ?  A.     Correct. 

Q.  Did  you  ever  talk  to  Mr.  Caldwell  about  this 
investigation?  A.     Mr.  who? 

Q.     Mr.  Caldwell,  the   Claims  man? 

A.     About  this  investigation? 
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Q.     Yes. 

A.     No,  sir. 

Q.    He  never  interviewed  you? 

A.     No,  sir. 

Mr.  Gillen:  I  wonder  if  I  might  see  the  photo- 
graphs of  the  tie.  I  saw  them  before  but  the  sig- 
nificance of  them  wasn't  pointed  out  to  me.  I  am 
soiTy,  but  I  would  like  to  have  either  the  witness 
or  counsel  indicate  to  me  what  j^cii'ticular  portion 
of  this  f)retty  well  battered  old  tie,  what  portion 
they  are  referring  to? 

Mr.  Thompson :     Have  the  witness.  [318] 

The  Court :     Mark  it  for  him.  Mark  it. 

Mr.  Thompson:     Yes. 

Mr.  Gillen:  Do  you  have  something  to  mark  it 
with  ? 

The  Witness :     Ink  would  be  best  on  this  film. 

The  Court:  Before  you  mark  it,  ask  him  what 
you  want  him  to  indicate? 

Mr.  Gillen :  Well,  I  wanted  him  to  indicate  what 
portion  he  has  described  here  as  the  portion  of  the 
tie  where  he  observed  splinters  of  wood  embedded, 
and  where  they  had  been  removed? 

The  Court:  Can  you  indicate  that  place  with  a 
cross,  Witness  ? 

Mr.  Gillen:     If  he  would  just  circle  the  area. 

Mr.  Thompson:     The  other  one  as  well,  I  guess. 

(Witness  indicates  on  Exhibits  C-4  and  5.) 
Q.     (By  Mr.  Gillen)  :     How  large  a  hole  would 
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you  say  was  left  in  the  tie  after  tlie  splinters  liad 

been  removed  by  Mr.  Jacobson? 

A.  To  the  best  of  my  memory,  it  would  be  a  hole 
approximately  three-quarters  of  an  inch  in  di- 
ameter. 

Q.  Three-quarters  of  an  inch  in  diameter ;  would 
you  say  it  was  a  round  hole '? 

A.  It  would  give  the  indications  of  a  round  hole, 
but  wouldn't  necessarily  be  symmetrical  and  round. 

Q.  Generally  round  or  generally  square,  that 
he  left  in  the  tie?  If  you  care  to  have  the  Exhibit 
to  assist  you,  I  would  [319]  be  glad  to  have  it  in 
your  hands. 

A.     It  would  be  generally  square. 

Q.     Generally  square"? 

A.  It  would  be  somewhat  round  but  it  could 
be  square. 

Q.  Would  looking  at  the  Exhibit  agaiQ  assist 
you "?  A.    Yes. 

(Exhibits  handed  to  witness.) 

The  Witness:     Generally  roimd. 

Q.  Now,  sir,  will  you  tell  me  what  is  the  circum- 
ference of  the  head  of  a  spike  that  holds  the  rail? 

A.  The  circumference — in  the  first  place  a  spike 
is  not  round  to  start  with.  The  outside  circumfer- 
ence might  be  in  the  neighborhood  of — I  can't  an- 
swer that.  I  have  never  measured  the  circumfer- 
ence of  a  spike,  the  top  of  a  spike  you  referred  to. 

Q.     You  couldn't  lay  your  hands  on  a  spike  read- 
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ily  ovt'i- tlie  noon  hour'?  A.     We  could  get  one. 

Q.  Mr.  Lyon,  did  yon  inspect  this  particular 
tie  prior  to  the  accident? 

A.  No,  sir,  I  have  no  memory  of  it.  I  looked 
at  all  the  ties,  but  whether  I  looked  at  this  par- 
ticular tie,  I  don't  remember. 

Q.  On  this  particular  inspection  tour  you 
weren't  walking?  A.     No,  sir. 

Q.     You  were  riding  on  a  motorcar?  [320] 

A.     Yes,  sir. 

Q.     What  rate  of  speed? 

A.     From  six  to  fifteen  miles  an  hour. 

Q.  When  you  say  you  looked  at  all  the  ties  as 
you  went  along  there  you  looked  at  them  over  the 
front  of  the  motorcar  or  over  the  back? 

A.     Right. 

Q.  Of  course,  you  didn't  look  front  to  back, 
front  to  back.  You  just  looked  one  way  or  the 
other,  is  that  right  ?  A.     That  is  right. 

Q.  Did  you  observe  any  other  splinters  of  wood 
any  place  along  other  than  this  one  tie? 

A.     On  my  inspection? 

Q.     No,  on  your  investigation? 

A.     I  do  not  recall  observing  any  other  splinters. 

Q.    Was  Mr.  Ward  with  you  folks? 

A.     I  do  not  recall  Mr.  Ward  being  with  me. 

Q.    Just  you  and  Jacobson? 

A.     To  the  best  of  my  memory. 

Q.  Did  Mr.  Jacobson  take  you  up  to  the  point 
of  first  derailment  and  point  out  to  you  there  in 
that  vicinity  any  splinters  of  wood? 
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A.     Mr.  Jacobson  and  I  were  togetlier,  yes. 

Q.  My  question  is,  did  Mr.  Jacobson  point  out 
at  the  point  of  first  derailment  as  you  have  de- 
scribed it,  where  the  car  [321]  first  left  the  tracks, 
any  splinter  on  the  surface  of  the  right  of  way  or 
ballast  1 

A.  I  do  not  recall  he  pointed  out  any  splinters 
on  the  ballast  or  ties. 

Q.  You  were  able  to  follow  the  course  of  that 
derailed  car  from  the  flange  marks  left  in  the  ties 
astraddle  the  north  rail  all  the  way  down  to  the 
point  where  the  car  came  to  rest,  isn  't  that  correct  ? 

A.     Yes,  sir. 

Q.  The  car  traveled  parallel  but  veered  to  the 
north  with  the  track,  is  that  correct? 

A.     Very  definitely  veering  to  the  north. 

Q.  Then  at  one  point  about  midway,  the  car,  if 
you  recall  correctly,  the  car  had  completely  jumped 
the  track  and  proceeded  along  on  the  surface  of  the 
ground?  A.     That  was  the  indication,  yes,  sir. 

Q.  At  the  place  where  the  car  came  to  rest,  you 
stated  the  ground  was  so  disturbed  you  couldn't 
tell  anything  about  the  position  of  the  car? 

A.     No,  sir,  I  didn't  say  that. 

Q.  What  did  you  say  about  where  the  car  came 
to  rest,  the  condition  of  the  ground? 

A.  I  said  the  ground  was  so  disturbed  you 
couldn't  tell  exactly  where  the  car  had  traveled 
after  it  had  derailed. 

Q.     You  mean,  after  it  had  left  the  tracks?  [322] 
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A.     Yes,  sir. 

Q.  Of  course,  you  knew,  did  you  not,  a  section 
crew  was  there  the  night  before  and  had  hauled 
uj)  a  flatcar  and  put  the  motorcar  on  that? 

A.     Yes,  sir. 

Q.  And  that  might  account  for  the  disturbed 
appearance  of  the  ground,  is  that  correct? 

A.     It  could  have  accounted  partially  for  it. 

Q.  Had  the  ballast  at  this  particular  tie  where 
you  say  you  observed  the  wood  embedded,  had  that 
ballast  been  disturbed? 

A.  The  ballast  appeared  to  have  been  crushed 
down  a  bit.  I  wouldn't  say  the  ballast  was  par- 
ticularly disturbed. 

Q.  Now,  there  appears  in  these  photographs,  to 
me  at  least,  a  distinct  indentation  in  the  ballast  as 
compared  with  the  rest  of  the  surface.  I  will  ask 
you,  was  that  the  way  it  appeared?  Handing  this 
to  the  clerk,  I  will  ask  you  if  you  will  look  at  those 
pictures  again  and  tell  us  if  that  is  the  way  it  ap- 
peared to  you  on  that  day,  or  disturbed  more  since 
then  for  the  purpose  apparently  of  getting  a  photo- 
graph ? 

A.  It  isn't  uncommon  for  the  ballast  to  be  down 
as  it  show^s  on  this,  down  in  comparison  with,  the 
top  of  the  tie. 

Q.    Was  it  that  way  when  you  saw  it? 

A.  To  the  best  of  my  ability,  that  was  the  way 
it  was  when  I  saw  it. 

Q.     It  is  at  a  considerably  lower  level  than  the 
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rest  of  the  [323]  ballast  alongside  of  that  tie,  is  it 

not? 

A.  At  the  very  point  of  that  mark  it  appears 
to  be  so,  yes,  sir,  probably  six  inches  of  it. 

Q.  The  mark  is  well  up  toward  the  surface  or 
top  side  of  the  tie,  isn't  if? 

A.  The  mark  is  nearer  the  top  surface  of  the 
tie  than  it  is  the  bottom  of  the  tie,  if  that  is  what 
you  mean? 

Q.  (By  Mr.  Gillen) :  I  don't  have  any  further 
questions  with  the  exception  I  would  like  Mr.  Lyons 
to  produce  a  spike  if  he  will  for  possibly  one  ques- 
tion. 

The  Witness:  Your  Honor,  what  type  of  spike 
does  the  gentleman  desire? 

Mr.  Gillen:  The  type  that  appears  in  the  pic- 
ture there. 

The  Witness:  I  can  only  assume  that  is  a  main 
line  spike.  I  say  that  because  there  are  various 
dimensions. 

Mr.  Gillen:  That  was  certainly  taken  on  the 
main  line,  wasn't  it? 

The  Witness:  Yes.  In  other  words,  I  want  to 
be  sure  that  is  what  you  want. 

Mr.  Gillen:  It  vrouldn't  be  too  much  trouble  to 
get  one  of  each? 

The  Witness:     I  can  get  you  one. 

The  Court:  What  kind  of  wood  is  that  tie 
made  of? 

The  Witness:  That  tie  was  possibly  made  of — 
I  cannot  answer  that  question.  [324] 
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The  Court:     It  was  treated? 

The  Witness:  Treated,  unquestionably,  because 
we  do  not  use  untreated  ties  on  our  main  line. 

The  Court :     1 :30,  gentlemen, 

(Whereupon   a   recess   was   taken   at   12:00 
o'clock  noon  until  1:30  o'clock  p.m.) 

Q.  (By  Mr.  Gillen) :  Mr.  Lyons,  were  able  to 
secure  some  spikes'? 

A.     Yes,  sir.    Do  you  desire  if? 

Q.  Will  you  hand  it  to  the  lady  who  is  Clerk 
of  the  Court?    Did  you  measure  it,  by  the  way? 

A.  I  measured  as  close  as  I  could  the  so-called 
circumference  of  the  eliptical  head  of  the  spike. 

Q.     Yes;  what  was  it? 

A.  Four  and  nine-sixteenths,  as  carefully  as  I 
could  measure  the  spike. 

Q.     What  is  the  diameter? 

A.  It  has  two  diameters.  Which  way  do  you 
have  in  mind?    It  isn't  a  circle. 

Q.     No,  I  understand. 

A.     It  is  eliptical. 

Q.     What  diameter  did  you  measure? 

A.  I  did  not  actually  measure  the  diameter,  but 
the  diameter  of  it  as  I  checked  with  the  plan  is 
one  and  five-tenths  one  way  and  one  and  nine-six- 
teenths the  other. 

Q.     A  little  over  an  inch  each  w^ay?  [325] 

A.    Almost  an  inch  and  a  half,  yes,  in  one  case. 

Q.     I  wonder  if  I  might  ask  you  to  look  again 
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at   the    different   i^liotographs,    C-4   and   C-5,    and 
compare  the  hole  that  was  dug  in  the  tie  with  the 
spikes  that  appear  in  the  picture  for  comparison 
of  sizes. 

Have  you  had  an  opportunity  to  compare  the 
spikes ;  also  the  hole  out  of  which  the  splinters  were 
dug?  A.     Correct. 

Q.  By  looking  at  them  by  comparison  and  know- 
ing what  the  diameter  of  the  spikes  are,  would  that 
in  any  wise  change  your  opinion  as  to  the  size  of 
the  hole  that  was  dug  in  the  tie? 

A.  Are  you  inferring  that  the  head  of  this  was 
driven  in  here? 

Q.     What  is  it? 

A.  Am  I  sux)posed  to  compare  the  head  of  this 
spike  as  to  what  I  think  the  size  of  the  hole  was  in 
the  tie? 

Q.  Maybe  I  am  not  making  myself  clear.  Your 
testimony  was  that  there  was  a  hole  dug  in  the  tie; 
that  was,  if  I  remember,  three-quarters  of  an  inch 
in  diameter,  is  that  correct? 

A.     That  is  correct. 

Q.  I  am  asking  you  to  look  at  that  hole  in  that 
tie  as  it  appears  in  the  photograph,  compare  it 
with  the  spikes  that  appear  in  the  same  photo- 
graph; I  am  asking  you  now,  having. in  mind  the. 
diameter  of  the  spikes,  if  that  changes  your  opin- 
ion as  to  the  size  of  the  hole?  [326] 

A.     No,  sir. 

Q.     It  does  not.    Now,  let  me  ask  you  this.    Then 
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when  you  made  your  tour  of  inspection  between 
Willcox  and  the  i^oint  of  the  accident  or  upon  the 
afternoon  or  the  day  of  the  accident,  and  as  I  re- 
call your  testimony,  prior  to  the  happening  of  the 
accident,  were  there  any  work  crews  that  you  en- 
countered on  the  way? 

A.  I  do  not  recall  any  particular  work  crews, 
but  unquestionably,  there  were.  The  Section  Fore- 
man of  each  section  w-as  unquestionably  encoun- 
tered. 

Q.  You  don't  recall  if  you  saw-  any  crews  work- 
ing at  the  time?  A.     On  the  entire  distance? 

Q.  Between  Willcox  and  railroad  east  to  what- 
ever point  you  went?  A.     I  don't  remember. 

Q.  You  did  go  beyond  the  point  of  this  acci- 
dent on  your  tour  of  inspection?        A.     Yes,  sir. 

Q.  Did  you  encounter  any  crew-  of  surveyors 
working  that  day?  A.     I  do  not  recall  I  did. 

Q.     You  don't  know^  whether  you  did  or  not? 

A.     I  don't  recall  I  did. 

Q.     Do  you  recall  you  didn't?  A.     No,  sir. 

Q.     So  you  don't  know^  whether  you  did  or  not? 

A.     Correct. 

Q.  Your  inspection  w^as  to  determine  the  ap- 
pearance of  the  track  and  the  ties  with  relation 
to  regulations  and  safety,  is  that  correct? 

A.     Correct. 

Q.  Did  you  see  any  surveyor's  grade  stakes 
along  the  way  that  you  recall? 

A.    Not  that  I  recall.     Unquestionably  I  must 
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have  seen  some  stakes,  but  I  don't  recall  any  par- 
ticular stake. 

Q.  You  think  you  must  have  seen  some  stakes 
that  day  but  you  don't  recall  specifically'? 

A.     That  is  right. 

Q.  Of  course,  you  have  testified  already  that 
you  didn't  see  the  stake  that  Mr.  Ward  stated  that 
he  had  under  lock  and  key,  and  therefore  you 
couldn't  know  of  your  own  knowledge  whether  or 
not  the  si3linters  taken  out  of  the  tie  by  Mr.  Jacob- 
son  in  your  presence  were  ever  compared  with  the 
wood  of  this  stake  that  was  under  lock  and  key? 
You  understand  my  question  1 

A.     I  understand  your  question,  yes. 

Q.  I  am  asking  you  now  from  your  own  knowl- 
edge? A.     Only  hearsay. 

Q.  All  right.  Now,  will  you  tell  us  what  kind 
of  a  motor  car  you  were  operating  that  day,  that  is 
August  29th?  A.     Fairmount,  M-19  type  car. 

Q.     Can  you  describe  it  for  us? 

A.  Well,  it  is  a  four-wheel,  belt  driven,  gaso- 
line engine  motor  car,  manufactured  by  the  Fair- 
mount  people,  what  we  call  a  Roadmaster's  and 
Supervisor's  inspection  car. 

Q.     Does  it  have  a  superstructure  in  the  middle? 

A.  It  has  a  deck  and  it  also  has  seats  to  the 
side  for  riding,  which  you  would  ride  in  the  forward 
position.  It  has  a  clutch  and  a  brake  and  ignition 
key  for  operating. 

Q,     Does  it  have  tool  wells? 
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A.     Does  it  have  what*? 

Q.     Tool  wells? 

A.    It  has  what  we  call  tool  wells. 

Q,  Will  you  describe  tool  wells  such  as  are  found 
on  those  motor  cars'? 

A.  It  has  a  tray  on  either  side,  and  it  also  has 
a  compartment,  small  compartments  for  small  tools 
such  a  pliers,  screwdriver,  on  one  side  and  another 
small  compartment  for  the  coils,  electric  coil  to 
function  the  spark  from  the  battery.  It  also  has 
a  battery  underneath  the  deck. 

Q.  The  tool  well,  has  that  a  ledge  all  around  it 
to  keep  things  from  dropping  out  of  if? 

A.    Yes,  sir. 

Q.  Can  you  give  us  the  dimensions  of  height  of 
the  ledge  around  the  tool  box? 

A.  Approximately  two  and  a  half  inches  on  the 
side  and  the  [329]  rear. 

Q.  Approximately  two  and  a  half  inches  on  the 
side  and  rear? 

A.  Approximately  above  the  deck,  above  the 
floor  of  it. 

Q.     Above  the  floor  surface  of  the  tool  box? 

A.    Yes,  sir. 

Q.    What  about  the  front? 

A.  The  front  is  raised  approximately,  to  the  best 
of  my  memory,  about  nine  inches. 

Q.  About  nine  inches  in  front  and  those  tool 
wells  are  put  in  those  cars  for  the  purpose  of  carry- 
ing equipment,  tools  and  things? 
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A.  For  the  purpose  of  carrying  miscellaneous 
equipment. 

Q.  Are  the  ledges  on  the  side  and  back,  are  they 
flush  with  the  floor  of  the  tool  well,  or  is  there  an 
opening?  A.     They  protrude  above. 

Q.  I  know  that,  but  I  say  the  wall  of  the  ledge, 
if  we  may  call  it  such,  is  it  flush  with  the  floor  of 
the  tool  well  or  is  it  separated"?  You  under- 
stand mef 

A.  In  other  words,  is  it  a  square  corner  of  a 
box,  I  believe  you  are  trying  to  say? 

Q.    Yes.  A.    Yes. 

Q.     There  is  no  opening  there? 

A.     Not  that  I  remember. 

Q.  Is  there  any  difference  between  the  type  mo- 
tor car  you  [330]  were  operating  that  day  and  the 
type  motor  car  involved  in  this  accident? 

A.  Their  construction  is  similar,  but  the  other 
motor  car  was  an  M-9,  I  believe  a  smaller  motor 
car,  a  shorter  wheelbase. 

Q.  You  mean  the  division  and  roadmaster  have 
a  more  stylish  motor  car? 

A.  No,  it  will  haul  six  men  comfortably,  while 
the  other  motor  car  will  probably  haul  three. 

Mr.  Gillen:     That  is  all. 

Redirect  Examination 
By  Mr.  Thompson: 

Q.     Mr.  Lyons,  what  is  the  height  of  the  stand- 
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ard  rail  at  the  point  of  this  accident,  what  was 

the  height  of  those  rails  from  tie  to  top? 

A.     Approximately  very  close  to  eight  inches. 

Q.  And  the  ties  are  spaced  how  close  together 
as  standard? 

A.  The  standard  space  is  eighteen  and  a  half 
inches,  sometimes  vary  to  eighteen  inches. 

Q.     That  is  center  of  tie  to  center  of  tie? 

A.    Center  to  center. 

Q.  The  width  between  the  gauge,  I  believe  you 
have  given  us? 

A.    Four  feet,  eight  and  a  half  inches. 

;The  Court:     How  wide  are  the  ties? 

A.  The  ties  are  seven  by  nine.  They  are  nine 
feet  on  the  surface  and  seven  inches  and  will  vary 
from  eight  and  three-quarters  [331]  to  nine  inches; 
eight  feet  in  length. 

The  Court:     What  kind  of  ballast? 

A.     Slag,  Your  Honor. 

Q.  And  they  are  joined,  are  they,  the  rails,  by 
what  method? 

A.  The  rails  are  tied  together  by  what  we  call 
sickle  bars  with  four  bolts. 

Q.     The  rails  are  fixed  how? 

A.     By  spiking  through  the  tie  plate. 

Q.  (By  Mr.  Thompson)  :  Talking  now  about 
this  tie  you  said  had  the  mark  of  a  stick,  could  you 
have  been  mistaken  about  that?  Could  that  have 
been  the  mark  of  a  spike  such  as  this,  Mr,  Lyon  ? 

A.    No,  sir. 

Mr.  Gillen :  Just  a  moment.  May  the  answer  be 
stricken.    I  want  to  offer  the  objection. 
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The  Court:     Disregard  the  answer. 

Mr.  Gillen:  I  offer  the  objection  that  counsel's 
Redirect  Examination  is  improper ;  also  he  is  Cross- 
Examining  his  own  witness,  asking  his  own  witness 
if  he  is  not  mistaken  about  something  that  his  own 
witness  has  testified  to. 

The  Court:     Read  the  question. 

(Question  read.) 

The  Court:     Answer  it. 

A.     No,  sir. 

Mr.  Thompson:     That  is  all.  [332] 

Mr.  Gillen:     That  is  all. 

ALFRED  C.  JACOBSON 

called  as  a  witness  herein  by  the  defendant,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Thompson: 


Q 


Please  state  your  name. 


A.     Alfred  C.  Jacobson. 
Q.     Where  do  you  reside? 
Oakland,  California. 

Where  were  you  residing  in  August,  1946'? 
Tucson,  Arizona. 

Are  you  now  employed  by  the  Southern  Pa- 
cific  Company?  A.    Yes,  I  am. 

Q.    Were  you  employed  by  the  Southern  Pacific 
Company  in  August,  1946?  A.    Yes,  sir. 
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Q.  Oil  tlie  30tli  of  August,  1946,  what  was  your 
jiositioii  with  the  Southera  Pacific  Company'? 

A.     Signal   Supervisor  on  the  Tucson  Division. 

Q.  And  tliat  (>xtcnds  from  Lordsburg  to  Yuma, 
does  it?  A.     Tliat  is  right. 

Q.  Main  line  through  Willcox  was  on  your  ter- 
ritory? A.     Yes,  sir. 

Q.  You  are  acquainted  with  the  plaintiff  here, 
Adolph  Schnee'?  [333]  A.     Yes. 

Q.  Had  you  known  him  prior  to  August  30, 
1946? 

A.  Yes,  sir,  I  interviewed  Mr.  Schnee  when  he 
was  employed. 

Q.  Was  a  report  made  to  you  that  Mr,  Schnee 
had  been  injured  some  time  late  in  August,  1946? 

A.     Yes,  sir. 

Q.  What  if  anything  did  you  do  with  respect  to 
that   information,  Mr.   Jacobson? 

A.  On  the  day  Mr.  Schnee  w^as  injured  I  was 
at  Tucson,  and  late  in  the  afternoon  or  evening 
I  received  a  telephone  call  advising  me  of  that  ac- 
cident. 

Q.  Did  you  ever  go  then  after  that  to  the  scene 
of  the  accident? 

A.     The  following  morning  I  did. 

Q.     Who  was  in  your  company,  if  you  recall? 

A.     Mr.  Lyon  ^vas  with  me. 

Q.  That  is  Mr.  Lyon  who  was  then  Division 
Engineer  ?  A.     Assistant  Division  Engineer. 

Q.     How^  did  you  go  to  the  scene  of  the  accident  ? 
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A.  We  drove  there  in  an  automobile  or  pickup, 
I  believe  it  was. 

Q.     To  what  point  did  you  go  first? 

A.  On  arrival  at  Willcox  we  stopped  at  Mr. 
Ward's  house,  Signal  Maintainer,  and  asked  Mr. 
Ward  to  get  the  detail  of  the  location  of  the  acci- 
dent; then  we  proceeded  to  the  place  [334]  where 
it  occurred. 

Q.    At  that  point  did  you  make  any  examination  1 

A.    Yes,  sir. 

Q.  Now,  will  you  tell  the  jury  in  your  own 
words  as  near  as  you  can  recall  just  what  you  saw 
and  observed  at  that  place  that  was  out  of  the  or- 
dinary at  all? 

A.  Well,  sir,  the  motor  car  had  been  removed. 
There  were  marks  on  the  ties  between  the  rails 
indicating  a  motor  car  had  left  the  rail  and  divert- 
ing the  accident  from  the  south  rail  to  the  north 
rail.  The  .marks  on  the  ties  proceeded  in  an  east- 
erly direction  towards  the  north  rail.  There  were 
a  number  of  ties  marked.  Then,  the  grass  was  con- 
siderably trampled  where  the  ground  had  the  ap- 
pearance of  the  motor  car  having  come  to  rest.  Of 
course,  my  first  interest  was  to  attempt  to  discover 
what  caused  the  derailment,  and  on  walking  west 
from  the  marks  on  the  ties  I  found  one  tie  that 
had  been  pierced  with  something  that  had  all  the 
appearance  of  being  a  stick.  In  fact,  there  were 
wooden  fibers  driven  into  the  tie  that  were  still 
there  and  in  view  of  the  fact  that  there  was  nothing 
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else  in  tlie  vicinity  where  the  deraihnent  occurred, 

it  was  logical 

Q.  No,  wait.  We  won't  ask  yon  to  draw  any 
conclusions.  You  say  you  found  this  tie  with  ref- 
erence to  where  the  motor  car  came  to  rest,  how 
far  was  it  from  where  the  motor  car  came  to  rest? 

A.  It  was  west  from. where  the  motorcar  came 
to  rest  and  about  one  hmidred  and  twenty  feet. 

Q.  In  what  position  on  this  tie  did  you  find  this 
mark,  Mr.  Jacobson"? 

A.     It  was  on  the  w^est  side  of  the  tie. 

Q.  And  with  respect  to  the  top  of  the  tie  as  it 
was  placed  on  the  ground,  what  was  its  location? 

A.  Oh,  three  or  three  and  a  half  inches  below  the 
top  edge  of  the  tie. 

Q.  Was  it  possible  at  all  to  determine  how  it  had 
been  driven  into  the  tie,  whether  straight  down  or 
at  an  angle? 

A.  No,  it  was  at  an  angle,  approximately  45  de- 
grees that  angled  toward  the  tie. 

Q.  Were  the  marks  on  the  ties  which  you  found 
of  the  flanges,  in  w^hat  direction  were  they  from  this 
place  where  you  found  marked  in  the  tie  with  the 
splinters?  A.     They  were  east  of  that  point. 

Q.     What  was  the  distance  of  the  first  you  found? 

A.  There  was  one  mark  on  the  tie  adjacent  to  the 
south  rail  about  twelve  feet  from  that  tie,  and  an- 
other mark  about  t\venty-one  feet.  There  were  sev- 
eral marks  from  there  on  diagonally  across. 

Q.    With  respect  to  the  rails,  where  was   this 
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mark  you  found  on  the  tie  that  you  have  been 

referring  to? 

A.  It  was  between  the  rails  and  from  fourteen 
to  sixteen  [336]  inches  from  the  north  rail. 

Q.  Now,  were  the  splinters  that  you  found  there 
in  the  tie,  were  they  similar  to  the  material  of  which 
the  tie  was  made'?  A.     No,  sir. 

Q.  And  the  grain  of  those  splinters  with  respect 
to  the  grain  of  the  ties,  what  was  their  situation? 

A.  The  splinters — of  course,  the  grain  in  the 
tie  was  horizontal  and  the  splinters  in  this  hole  were 
lengthwise  of  the  hole. 

Q.    And  the  grain  of  the  tie  was  what? 

A.     Just  at  right  angles. 

Q.  Then,  did  you  find  anything  else  at  or  around 
this  point  when  you  made  your  investigation,  Mr. 
Jacobson  ? 

A.  Yes.  There  was  a  brake  hanger  between  the 
rails. 

Q.     Where  was  the  brake  hanger? 

A.     It  was  west. 

Q.  Where  with  reference  to  this  mark  on  the 
ties  did  you  find  the  brake  hanger? 

A.  It  was  also  about  one  hundred  and  twenty 
feet  from  the  mark  we  found  on  the  tie. 

Q.    With  respect  to  the  rails,  where  was  it? 

A.     It  was  between  the  rails. 

Q.    What  was  its  position  when  you  saw  it? 

Mr.  Gillen:  Pardon  me.  I  offer  the  objection 
it  is  [337]  incompetent,  irrelevant  and  immaterial, 
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ill  view  of  their  own  testimony  in  this  case  it  had 

been  jjieked  up,  examined  and  put  down  again. 

Mr.  Thompson:  I  understand  the  testimony  of 
the  witness  it  was  replaced  where  he  found  it. 

The  Court:     You  may  answer. 

(Question  read.) 

The  Witness:  It  was  laying  on  the  ballast  in 
what  appeared  to  have  been  a  place  where  it  had 
been  laying  for  some  time. 

Q.  Then,  did  you  from  the  point  of  the  accident, 
did  you  go  to  any  other  place  on  that  day,  Mr. 
Jacobson,  with  respect  to  this  investigation?  Did 
you  make  any  further  investigation  at  any  other 
point  that  day? 

A.  Well,  after  investigating  at  the  site  of  the 
accident,  we  returned,  rather  I  returned  to  Willcox. 

Q.  When  you  were  at  the  scene  of  the  accident 
that  day,  were  any  pictures  taken  in  your  presence  ? 

A.     Yes,  sir. 

Q.     By  whom? 

A.  By  the  S.  P.  photographer,  I  can't  think  of 
his  name  at  the  moment. 

Q.     He  was  an  emxDloyee  of  the  company? 

A.    Yes,  sir. 

Q.  Turning  the  back  of  the  first  Exhibit,  what 
is  the  [338]  Exhibit,  Mr.  Jacobson?  There  are  two 
separate  Exhibits.  A.     Exhibit  C-3. 

Q.     There  is  more  than  one  document? 

A.    C-4. 
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Q.  Will  you  tell  me  whicli  of  those,  if  either  of 
those  Exhibits,  were  taken  in  your  presence  on  Au- 
gust 30,  1946?  A.     C-1,  C-2,  also  C-3. 

Q.  Starting  with  C-1,  where  was  that  picture 
taken?  A.     That  was  taken  at  Willcox. 

Q.    What  did  it  purport  to  show? 

Mr.  Gillen:  Just  a  moment.  May  it  please  the 
Court,  the  sites  of  these  pictures  have  all  been  lo- 
cated. It  is  a  matter  of  wasting  time,  relocating 
the  sites.  The  photographer  said  he  was  out  there 
and  took  the  pictures  at  certain  places. 

Mr.  Thompson:  All  right,  I  will  offer  them  in 
evidence,  then.    Those  are  C-1,  2  and  3. 

The  Witness:     Yes,  sir. 

The  Court:     Admitted. 

Mr.  Gillen:  May  I  see  the  pictures?  I  don't 
have  in  mind  which  pictures  they  are. 

The  Witness :     C-4  and  C-5  were  also  at  Willcox. 

Mr.  Gillen:  I  would  offer  the  objection.  May  it 
please  the  Court,  to  C-1  and  C-2.  No  objection  to 
C-3.  My  objection  to  C-1  and  C-2  is  that  they  are 
posed  or  set-up  pictures  on  something  that  the  foun- 
dation hasn't  been  laid  for  yet,  and  [339]  we  would 
like  Your  Honor  to  look  at  them  if  you  would. 

The  Court :     I  don 't  need  to.    They  are  admitted. 

(Defendant's  Exhibits  C-1,  C-2  and  C-3  in 
evidence.) 

Q.  (By  Mr.  Thompson) :  Referring  first  to  the 
first  two  that  are  separated  there,  that  picture. 
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A.     0-5. 

Q.     C-5,  and  what  did  that  picture  show? 

Mr.  Gillen :  No  objection  to  them  being  offered  in 
evidence,  those  two  pictures. 

The  Court:     They  are  admitted. 

Mr.  Thompson:     They  are  already  in  evidence. 

Q.  With  regard  to  this  tie  you  found  marked, 
is  that  shown  in  the  Exhibit  C-5  %  A.     Yes,  sir. 

Q.     How  about  C-41  A.     And  C-4  also. 

Q.  Turning  to  the  next  Exhibit,  that  is  the  pic- 
ture you  had  taken  of  w^hat  ? 

A.     That  was  of  the  motorcar  that  was  derailed. 

Q.  That  was  the  motorcar  that  had  been  involved 
in  the  accident?  A.     Yes,  sir. 

Q.     You  took  it  where,  or  had  it  taken  where? 

A.     At  Willcox. 

Q.  With  respect  to  the  toolshed  at  Willcox, 
where?  [340] 

A.     Just  outside  of  the  toolshed. 

Q.     Does  it  show  the  underside  of  that  car? 

A.    Yes,  sir. 

Q.  Calling  your  attention  now  to  the  point  in 
the  picture  where  the  stick  is  pointing,  I  will  ask 
you  w^hat  you  found  under  the  car  at  that  point 
when  you  examined  it  that  morning  in  Willcox? 

A.     There  was  a  piece  of  splintered  w^ood  under  it. 

Q.     It  was  wedged  mider  what  part  of  the  car? 

A.    Under  the  brake  rod. 

Q.     Of  the  motorcar?  A.     Of  the  motorcar. 

Q.     Now,  at  the  time  you  went  to  the  toolhouse. 
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were  you  slio\\ai  any  other  articles  that  had  come 

from  the  scene  of  the  accident,  Mr.  Jacobson? 

Mr.  Gillen :  Just  a  moment.  That  would  be  call- 
ing for  an  opinion  and  conclusion,  what  came  from 
the  scene  of  the  accident. 

The  Court:     Answer  yes  or  no. 

A.     Yes,  sir. 

Q.     What  were  you  shown  that  morning? 

The  Court:     What  are  you  getting  at  now? 

Q.  (By  Mr.  Thompson)  :  Were  you  shown  a 
surveyor's  stake  or  stick  of  some  kind  that  morning? 

A.     Yes,  sir.  [341] 

Q.     Who  showed  it  to  you?  A.     Mr.  Ward. 

Q.  Did  you  have  an  occasion  to  examine  it  there 
or  did  you  examine  it  there  that  morning  ? 

A.     I  did. 

Q.  Now,  this  stick  or  stake  he  showed  you,  what 
did  it  look  like,  describe  it  to  the  jury. 

A.  It  was  about  twenty-four  inches  long  and  it 
was  made  of  three-quarter  inch  by  an  inch  and  a 
half  stock  and  had  the  appearance  of  having  been 
sharpened  on  one  end;  the  other  end  had  obviously 
been  broken  off. 

Q.     The  ends  of  the  stick,  can  you  describe  them? 

A.  The  pointed  end  apparently  and  originally 
had  the  same  point  that  a  so-called  grade  stake 
would  have  with  about  an  inch  or  an  inch  and  a 
quarter  broken  off. 

Q.     What  was  the  condition  of  the  other  end? 

A.     The  other  end  was  broken  off  and  obviously 
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had  been  splintered,  and  on  examining  it  with  the 
shreds  or  fibers  that  were  between  the  brake  beam 
and  tlie  deck  of  tlie  motorcar,  it  a})peared  that  it 
liad  been  bi'oken  off  or  those  libers  had  been  broken 
off  from  the  grade  stake, 

Q,  T  will  ask  you,  did  you  see  any  other  markings 
or  marks  on  this  grade  stake  of  any  kind? 

A.  Yes,  there  was  a  grease  mark  at  the  end 
where  the  fibers  had  broken  off  wdiich  quite  obvi- 
ously came  from  the  grease  on  [342]  the  brake  rod; 
then  there  were  indications  the  stick  had  been  used 
for  stirring  caustic  soda 

Mr.  Gillen :  I  move  that  be  stricken  as  an  opinion 
and  conclusion  of  the  witness  without  a  foundation 
having  been  laid  and  without  showing  this  man  ever 
had  any  experience  in  that  line. 

The  Court:  Not  for  that  reason,  but  another 
one.  Disregard  the  last  answer  of  the  witness, 
gentlemen. 

Q.  Mr.  Jacobson,  was  there  a  picture  taken  of 
that  stick  or  stake  there  at  the  time  the  iDicture 
was  taken  of  the  motorcar? 

A.     Yes,  I  had  the  stick  in  my  hand. 

Q.  Calling  your  attention  to  the  Exhibits  in  evi- 
dence there,  which  Exhibit  there  shows  the  picture 
of  the  stake  which  you  had  in  your  hand? 

A.     C-1. 

Mr.  Gillen:     May  I  see  C-1,  please. 

Q.  (By  Mr.  Thompson)  :  Mr.  Jacobson,  in  your 
employment  for  the  Southern  Pacific  Company,  did 
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you  have  occasion  ever  to  build  the  signal  batteries 

such  as  used  on  the  railroad?  A.     Yes,   sir. 

Q.     For  over  how  long  a  time? 

A.    Well,  for,  oh,  possibly  ten  years. 

Q.  Did  you  ever  have  occasion  to  observe  what 
action  if  any  the  battery  solutions  have  on  wood 
during  that  period  [343]  of  time  ?  A.     Yes,  sir. 

Q.  With  respect  to  this  stake,  could  you  de- 
scribe it  then,  what  appearance  it  had,  if  any,  with 
respect  to  whether  or  not  it  might  have  been  used 
in  such  a  solution? 

Mr.  Gillen:  I  offer  the  objection  that  there  was 
no  foundation  he  used  this  particular  kind  of  wood 
or  had  any  experience  with  it.  Our  understanding 
from  the  evidence  is  grade  stakes  are  never  used  in 
battery  solution,  orange  box  wood  is  used. 

The  Court :  I  think  the  question  is  objectionable. 
I  did  permit  a  question  which  said  it  appeared  to 
have  been  in  contact  with  this,  that,  or  the  other 
thing. 

Q.  Let  me  ask  you  then,  Mr.  Jaeobson,  if  this 
stake  ever  appeared  to  have  come  in  contact  with 
any  foreign  substance,  corrosive  substance  of  any 
kind?  A.     Yes,  sir. 

Q.  What  length  of  the  stake  did  it  show  that 
appearance  ? 

A.     As  I  recall,  about  eight  or  nine  inches. 

Q.  Calling  your  attention  now  to  Defendant's 
Exhibit  C-2,  calling  your  attention  particularly  to 
a  stick  shown  under  the  car,  portrayed  there,  was 
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that  the  stake  about  wiiich  you  have  been  testif ^dng  ? 

A.     That  is  the  same  stake. 

Q.  Now,  the  ear  in  Exhibit  C-1  shows  it  was 
being"  propped  [344]  up  by  some  kind  of  stick  or 
stake,  what  was  that? 

A.  I  believe  it  was  either  a  sledge  hammer 
handle  or  pick  handle. 

Q.  The  purpose  of  that  was  to  see  the  under 
side  of  the  car?  A.     That  is  right. 

Q.  Calling  your  attention  again  to  C-1,  will  you 
with  a  pin  or  something  mark  on  the  exhibit  where 
you  found  this  wood  that  you  said  was  wedged 
under  the  brake  rod? 

(Witness  indicates  on  exhibit.) 

Q.  You  have  so  marked  Defendant's  Exhibit 
C-1  at  the  point  w^here  you  said  you  saw  the  wood 
left  under  the  brake  rod?  A.    Yes,  sir. 

Q.  Calling  your  attention  to  Plaintiff's  Exhibit 
1,  2  and  3,  I  will  ask  you  if  you  have  seen  those 
photographs  before  and  what  they  show,  if  you 
know?  A.     Yes,  I  have  seen  the  photographs. 

Q.    What  are  they? 

A.     They  are  photographs  of  the  same  car. 

Q.     Were  taken  under  your  direction? 

A.  No,  I  wasn't  present  when  these  pictures 
were  taken. 

Q.  You  can  identify  it  as  being  the  same  motor- 
car, is  that  correct?  A.     Yes,  sir. 

Mr.  Thompson :  We  offer  them  in  evidence  as 
Defendant's  Exhibits  J,  K  and  L.  [345] 
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The  Court:     Admitted. 

(Defendant's  Exhibits  J,  K  and  L  in  evi- 
dence.) 

Q.  Calling  your  attention  to  these  photographs, 
Mr.  Jacobson,  particularly  Defendant's  Exhibits  J, 
K  and  L,  I  will  ask  you  if  those  exhibits  show  tlie 
wood  that  you  said  you  found  under  the  brake  rod? 

Mr.  Gillen :  I  think  the  pictures  speak  for  them- 
selves, may  it  please  the  Court. 

Mr.  Thompson :  I  merely  want  to  have  him  circle 
it  so  it  may  be  identified  by  the  jury. 

The  Witness:    Yes,  it  does. 

Q.  Will  you  mark  with  the  pin  the  circle  of  the 
point  where  that  appeared? 

(Witness  indicates.) 

Q.  Let  me  ask  you  this,  Mr.  Jacobson,  between 
the  time  you  found  the  stick  mitil  the  pictures  were 
taken,  were  any  changes  made,  any  paint,  anything 
of  that  kind  placed  on  the  stick  or  stake  you  testified 
you  found 

Mr.  Gillen:  That  would  be  calling  for  an  opin- 
ion, calling  for  a  conclusion. 

Mr.  Thompson :     I  am  asking  as  far  as  he  knows. 

A.    As  far  as  I  know,  no. 

Mr.  Gillen:  It  has  not  been  established  that  it 
was  in  his  possession  or  care.  It  was  out  of  his 
possession  for  24  hours  or  so  and  had  never  been  in 
his  possession  for  [346]  24  hours  or  so  after  the 
accident.     And  there  is  no  foundation  laid  and  it 
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liasu't  been  established  how  long  he  had  it  iu  his 

possession  afterward,  if  at  all. 

Mr.  Thompson :     Withdraw  the  question. 

Q.  How  long  were  you  at  the  toolhouse  that 
morning,  Mr.  Jacobson'? 

A.     I  would  say  at  least  an  hour. 

Q.  And  during  the  time  you  were  there,  it  was 
during  the  time  you  were  there  you  observed  this 
stake  or  stick  you  identified  in  evidence  as  being 
one  of  the  Defendant's  Exhibits,  is  that  correct? 

A.     Yes. 

Q.  During  that  time  no  change  was  made  in  that 
stick  up  to  the  time  the  photograph  was  made*? 

Mr.  Gillen:  Just  a  minute.  I  don't  understand 
there  is  an}-  stick  that  is  Plaintiff's  Exhibit. 

Mr.  Thompson:  No,  I  corrected  that  and  said 
Defendant's  Exhibit. 

Mr.  Gillen:  I  don't  understand  any  stick  that  is 
shown  in  Defendant's  Exliibit. 

Mr.  Thompson:  It  is  shown  in  Defendant's  Ex- 
hibit. 

Mr.  Gillen :     I  challenge  the  record. 

The  Court:    Read  the  question. 

Q.  (By  Mr.  Thompson) :  During  the  time  you 
were  there,  this  stick  which  is  on  Defendant's  Ex- 
hibit, w^as  any  change  made  in  that  [347]  during 
the  time  you  were  there?  A.     No,  sir. 

Q.  The  picture  was  taken  while  you  were  there, 
in  your  presence*?  A.     Yes,  sir. 

Q.     Calling  you  attention  to  Defendant's  Exhibit 
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B  for  identification,  the  motorcar  shown  there,  had 

yon  seen  that  before? 

A.  It  appears  to  be  the  same  motorcar  that  was 
in  this  accident. 

Q.  There  is  shown  there  a  yardstick;  of  course, 
that  wasn't  on  the  car  when  you  saw  it,  is  that 
correct?  A.     That  is  correct. 

Mr.  Thompson:  We  will  offer  in  evidence  De- 
fendant's Exhibit  B  for  identification,  if  it  please 
the  Court. 

Mr.  Gillen:  May  I  find  out  what  counsel  is 
doing  now?  I  understood  counsel  to  say  he  was 
withdrawing  something, 

Mr.  Henderson:     No,  offering  B  in  evidence.  , 

Mr.  Gillen:     Offering  this  entire  exhibit  in  evi-    \ 
dence  ? 

Mr.  Henderson:     Yes. 

Mr.  Gillen:  To  which  the  plaintiff  offers  the 
objection  because  the  pictures  are  posed  or  set-up 
pictures,  having  objects  in  the  pictures  and  figures 
in  the  pictures  that  might  misrepresent  them. 

The  Court:     They  are  admitted.  [348] 

(Defendant's  Exhibit  B  in  evidence.) 

Q.  (By  Mr.  Thompson)  :  Calling  your  attention 
now  particularly  to  Defendant's  Exhibit  D-4,  will 
you  give  the  numbers  of  those  exhibits,  Mr.  Jacob- 
son?  A.     D-1,  D-2,  D-3,  D-4  and  D-5. 

Q.  Do  those  all  show  the  picture  of  the  same 
motorcar  ?  A.    It  appears  to  be. 
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Mr.  Thomi)soii:  "We  offer  those,  D-1  to  D-5,  in 
evidence,  if  it  please  the  court. 

Mr.  Gillen:  I  thought  they  were  in  evidence  al- 
ready.    I  thought  tlie  Court  just  admitted  them. 

The  Clerk :     No,  this  is  a  different  page. 

Mr.  Gillen:  Same  objection.  Also  the  further 
objection  that  the  witness  expresses  uncertainty  as 
to  whether  or  not  it  was  the  motorcar  involved  in 
the  accident. 

The  Court :    They  are  admitted. 

(Defendant's   Exhibits   D-1   to   D-5   in   evi- 
dence.) 

Q.  (By  Mr.  Thompson) :  Calling  your  attention 
to  Defendant's  Exhibit  D-4  in  evidence,  Mr.  Jacob- 
son,  I  will  ask  you  to  examine  that  picture;  and  it 
shows  the  brake  rod  about  which  you  have  testified, 
is  that  right?  A.     Yes,  sir. 

Q.  Now,  will  you  tell  me  how  high  is  that  or 
the  distance  between  the  top  of  the  brake  rod  and 
the  floor  of  the  car,  or  measuring  downward,  how 
far  downward  the  extension  from  [349]  the  bottom 
of  the  deck  of  the  car  to  the  bottom  of  the  brake 
rod? 


A 

Q 

A 

Q 

part 


It  is  a  space  of  about  three-eighths  of  an  inch. 
What  is  the  diameter  of  the  brake  rod  itself? 
That  is  a  seven-eighths  inch  rod. 
So  the  over-all  distance  between  the  lowest 
of  the  brake  rod  and  the  bottom  of  the  deck 


would  be  about  what? 
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A.     One  and  a  quarter  inches. 

Q.  Now,  running  parallel,  is  there  an  angle  iron 
that  extends  across  the  car  from  side  to  side  in 
close  proximity  to  that  brake  rod? 

A.    Yes,  sir. 

Q.  Would  you  give  us  the  dimensions  of  that 
angle  iron? 

A.  That  is  one  and  a  half  by  two  and  a  half 
angle  iron. 

Q.  Which  is  the  longer  way  of  the  angle  iron, 
that  which  is  bolted  to  the  bed  of  the  car  or  that 
which  extends  downward? 

A.     That  which  extends  downward. 

Q.  With  reference  to  the  front  or  back  of  the 
motorcar,  where  is  that  angle  iron  placed,  taking 
the  front  end  of  the  motorcar,  is  it  toward  the 
front  or  is  it  behind  the  brake  rod? 

A.     It  is  toward  the  front  from  the  brake  rod. 

Q.     It  is  how  close  to  the  brake  rod? 

A.     About  three  and  a  half  inches.  [350] 

Q.  Now,  will  you  give  us  the  diameter  of  the 
wheels,  can  you,  of  the  motorcar  such  as  this  was? 

A.  That  motorcar  carries  wheels  fourteen  inches 
in  diameter. 

Q  And  what  is  the  height  of  the  flange  on  the 
wheel  ? 

A.     Approximately,  an  inch  and  a  quarter. 

Q.  What  is  the  distance  above  the  center  of  the 
wheels  to  the  bottom  of  the  deck  of  the  motorcar, 
can  you  tell  us? 
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A.  Well,  that  is  approximately  an  inch  or  an 
inc'li  and  a  quarter. 

Q.  When  the  motorcar  is  on  the  rails  such  as  on 
the  main  line,  how  nnich  clearance  is  there  under 
the  motorcar  to  the  top  of  the  ties  or  ballast  *? 

A.     From  fifteen  to  sixteen  inches. 

Q.  That  is,  the  closest  clearance  would  be  fifteen 
or  sixteen  inches  above  the  ties  or  ballast,  is  that 
right  ?  A.     Yes. 

Q.  With  reference  to  this  wood  that  you  found 
under  the  brake  rod  measuring  from  the  flanges, 
how  far  would  it  have  been  in  from  those  flanges, 
Mr.  Jacobson  *? 

A.     From  fourteen  to  sixteen  inches. 

Q.  And  again  now,  talking  about  the  car,  look- 
ing at  the  car  going  forward  with  the  engine  being 
considered  as  the  front,  where  was  the  wood  with 
respect  to  that,  on  which  side,  the  left  side  or  right 
side  of  the  motorcar? 

A.  Facing  in  the  same  direction,  sitting  on  the 
car  and  [351]  facing  toward  the  front  of  the  car, 
it  would  be  on  the  right  hand  side. 

Q.  And  approximately  fourteen  to  sixteen  inches 
from  the  flanges,  is  that  right? 

A.     That  is  right. 

Q.  Now,  what  is  the  width  of  the  motorcar  be- 
tween the  flanges'? 

A.     Four  feet,  eight  and  a  half  inches. 

Q.  What  is  the  gauge  of  the  rails,  Mr.  Jacobson, 
do  you  know? 
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A.     The  gauge,  well,  four  feet,  eight  and  a  half. 

Q.  So  that  would  be  measuring  from  the  outside 
of  the  flange  to  the  outside  of  flange? 

A.     That  is  right. 

Q.     The  flanges  are  approximately  how  thick? 

A.     Approximately  an  inch. 

Q.  This  stick  you  say  was  shown  you  by  Mr. 
"Ward  which  you  say  is  jDortrayed  in  one  of  the 
photographs,  what  became  of  that,  if  you  know, 
Mr.  Jacobson?  A.     I  don't  know^  . 

Q.    Where  was  it  when  you  last  saw  it? 

A.     In  the  toolhouse  at  Willcox. 

Q.  What  if  any  instructions  were  given  with 
respect  to  it? 

Mr.  Gillen:     Objected  to  as  calling  for  hearsay. 

The  Court :  You  may  answer,  if  you  know.  Tell 
what  you  [352]  know. 

A.  I  instructed  that  the  stake  and  motorcar  be 
locked  up  in  the  toolhouse. 

Q.  Did  you  give  an  instruction  further  than  that 
for  its  disposition?  A.     No,  sir. 

Mr.  Thompson:     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Gillen : 

Q.  Who  specifically  did  you  insti'uct  to  lock  the 
motorcar  that  was  represented  to  you  by  Mr.  Ward 
as  the  car  involved  in  the  Schnee  accident  and  the 
stick  that  was  handed  to  you  by  Mr.  Ward,  to  be 
locked  up  in  the  toolhouse? 
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A.  It  was  either  Mr.  Ward  or  I  locked  it  up 
myself. 

Q.     What? 

A.  ]\lr.  Ward  was  there.  It  might  have  been  Mr. 
Ward  I  instructed  or  I  might  have  locked  the  tool- 
house  myself. 

Q.  You  answered  a  moment  ago  when  the  coun- 
sel asked  you  what  instruction,  if  any  you  gave  with 
regard  to  that  stick,  and  you  said,  "I  instructed 
that  the  stick  and  motorcar  be  locked  in  the  tool- 
house"?  A.     Yes,  sir. 

Q.     Now,  I  am  asking  you  who  you  instructed? 

A.  Probably,  I  might  have  used  the  expression, 
''Let's  lock  it  up  and  keep  it  here."  [353] 

Q.  Is  it  your  testimony  now  you  didn't  instruct 
anybody  ? 

A.  No,  I  am  quite  positive  at  that  time  Mr. 
Ward  was  there  and  I  am  quite  sure  he  heard  my 
expression,  we  wanted  the  motorcar  and  stick  locked 
up. 

Q.  Mr.  Jacobson,  did  you  or  did  you  not  instruct 
someone  to  lock  the  motorcar  and  the  stake  in  the 
toolhouse;  if  you  did,  I  want  to  know  who? 

A.  The  only  person  I  can  recall  being  there  at 
that  time  was  Mr.  Ward.  I  am  pretty  sure  he  was 
there  and  naturally,  we  wouldn't  leave  the  motorcar 
out  on  the  track  or  driveway,  we  would  put  it 
away  in  the  toolhouse. 

Q.  Did  you  ever  have  that  stick  chemically 
analyzed?  A.    No,  sir. 
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Q.  Did  you  ever  have  anybody  that  knew  wood 
to  compare  the  splinters,  the  fibers  I  believe  you 
call  them  rather  than  splinters,  you  found  out  on 
the  tie  compared  by  a  person  expert  or  experienced 
in  wood,  wood  fibers  and  so  on,  compare  it  with  the 
stick?  A.     No,   sir. 

Q.  Is  it  my  understanding  of  your  testimony, 
outside  of  seeing  the  stick  on  August  30,  1946,  at 
the  toolhouse  at  Willcox  you  never  saw  it  or  had  it 
in  your  hand  again  1  A.     That  is  correct. 

Q.     Sir?  A.     Yes,  sir.  [254] 

Q.  You  considered  that  a  very  important  piece 
of  evidence,  did  you  not  ? 

A.     I  wasn't  thinking  of  it  as  evidence. 

Q.  You  knew  the  Claims  Department  would  be 
on  the  job,  did  you  not,  with  a  man  so  badly  injured 
as  Mr.  Schnee? 

A.  Naturally,  and  that  is  why  we  kept  it  there 
for  his  examination. 

Q.  You  knew  the  Claims  Department  would  want 
to  know  all  about  the  details  of  it,  anj^thing  that 
would  throw  any  light  on  the  accident? 

A.     Yes. 

Q.  What  did  you  do  Avith  the  fibers  you  found 
out  on  that  tie,  throw  them  away? 

A.    You  mean  the  fibers  that  were  in  the  tie  ? 

Q.  You  saw  those  photographs  with  the  circle 
around  it  ?  A.    Yes. 

Q.     You  saw  that  particular  tie,  did  you  not? 

A.    Yes,  sir. 
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Q.  When  you  were  with  Mr.  Lyons,  the  Assistant 
Division  Engineer?  A.     Yes. 

Q.  Are  you  the  one  that  retrieved  the  fibers  from 
the  tie? 

A.     I  didn't  take  all  the  fibers  out  of  the  tie. 

Q.     Did  you  take  any  of  them  out,  one,  two? 

A.  I  believe  I  explored  with  a  penknife  to  see  if 
the  fibers  [355]  protruded  out  of  the  tie. 

Q.     They  were  fibers,  not  splinters? 

A.     They  were  splinters  of  wood. 

Q.     How  big? 

A.  They  had  the  appearance  of  having  been 
broken  off  the  end  of  a  stick. 

Q.     I  asked  you  how  large,  how  big? 

A.  The  splinters,  they  had  the  appearance  of 
being  about  an  inch  long  and  the  hole  was  packed 
full  of  these  splinters. 

Q.     How  deep  a  hole? 

A.  I  didn't  explore  to  the  bottom  of  the  hole, 
but  I  would  guess  an  inch  or  so. 

Q.     Inch  or  so  deep?  A.     Yes. 

Q.     How  many  splinters? 

A.    It  was  practically  filled. 

Q.    Did  you  comit  them? 

A.    No,  I  didn't  count  them. 

Q.     How  round  was  tbe  hole? 

A.    I  wouldn't  call  it  exactly  round. 

Q.    What  was  the  circumference  of  the  hole? 

A.  The  hole  had  the  appearance  of  a  pointed 
stick  having  been  driven  into  the  tie. 
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Q.     I  didn't  ask  you  that,  Mr.  Jacobson.    Will 
you  please  read  Mr.  Jacobson  the  question  *?  [356] 
(Question  read.) 

A.  The  hole  might  have  been  an  inch  wide,  say 
from  three-quarters  to  an  inch  wide  and  j)0ssibly 
three-quarters  of  an  inch  high. 

Q.  You  and  Mr.  Lyons  there  alone  at  that  time, 
is  that  correct  ■? 

A.  I  don't  recall  whether  there  was  anyone  else 
there  or  not. 

Q.     Did  you  have  a  photographer  there? 

A.     Not  the  first  time  I  was  out  there,  no. 

Q.  The  first  time  you  were  out  there  was  the 
occasion  with  Mr.  Lyons,  is  that  correct? 

A.     That  is  correct. 

Q.  Did  Mr.  Lyons  go  over  to  the  toolhouse  with 
you  at  Willcox  ? 

A.  I  can't  be  sure.  I  don't  know.  I  can't  remem- 
ber that. 

Q.  Is  it  my  understanding  you  went  out  on  one 
occasion  with  a  photographer? 

A.  Within  an  hour  or  two  possibly  after  lunch, 
I  don't  recall. 

Q.     You  went  out  with  a  photographer  ? 

A.     Yes. 

Q.    Located  the  same  tie  ?  A.    Yes,  sir. 

Q.     And  took  a  picture  ?  [357]  A.     Yes,  sir. 

Q.  All  right,  now  you  consider  that  significant, 
and  the  Assistant  Divisional  Engineer  considered  it 
significant  as  an  indication  of  something  connected 
with  the  accident,  isn't  that  correct? 
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A.    I  considered  it  significant. 

Q.  Yes.  You  saw  the  photographs  that  were 
finally  taken?  A.     Yes,  sir. 

Q.  Of  that  tie.  Did  you  disturb  the  surrounding 
ballast  to  get  that  photograph? 

A.  It  was  crushed  rock  ballast.  I  don't  recall 
disturbing  it. 

Q.  You  note  in  the  picture  the  ballast  is  dug 
away  from  that  particular  portion  of  the  tie  ? 

A.    Yes,  sir. 

Q.  Did  you  do  that  or  did  the  photographer  do 
it  in  your  presence? 

A.  I  am  under  the  impression  that  is  the  way  we 
found  the  ballast. 

Q.     That  is  the  way  you  found  it? 

A.     Yes,  sir. 

Q.  You  noted  in  that  picture,  that  picture  shows 
the  tie  with  a  hole  dug  in  it  with  no  splinters  or 
fibers  protruding  from  it  that  are  discernible,  didn  't 
you?  A.     No,  I  can  see  some  fibers  there. 

Q.  Can  you  ?  May  we  see  the  pictures  ?  I  would 
like  you  to  indicate,  if  you  would,  whether  there  is 
anything  in  this  tie  but  what  appears  to  be  a  hole 
dug  out  that  looks  like  freshly  dug  out  of  the  side 
of  the  tie? 

A.  That  white  portion  that  can  be  seen  there  are 
the  ends  of  the  splinters  that  are  broken  off. 

Q.    The  white  portion  that  can  be  seen? 

A.    Yes. 

Q.     Is  it  not  a  fact  that  you  took  your  penknife 
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and  dug  all  of  the  fibers  or  splinters  out  of  the  tie"? 

A.     No,  sir. 

Q.  If  Mr.  Lyons  testified  he  watched  you  do  that 
he  would  be  mistaken? 

A.     I  used  my  penknife  to  assure  myself 

Q.     Will  you  answer  my  question  f 

Mr.  Thompson:  I  object  to  that  on  the  ground — 
do  what? 

The  Court:     Go  ahead  and  answer  the  question. 

A.  Yes,  if  he  said  I  dug  all  the  fibers  out,  I 
believe  he  is  mistaken. 

Q.     Did  you  dig  some  of  the  fibers  out? 

A.  Yes,  I  dislodged  some  of  them  to  be  sure 
the  fibers  were  endways  in  the  tie. 

Q.  What  did  you  do  with  them  when  you  dug 
them  out? 

A.  I  think  there  might  be  some  laying  here  on 
the  ballast;  just  dug  them  out  to  assure  myself  the 
fibers  were  endwise.  [359] 

Q.     What  did  you  do  with  the  fibers  you  dug  out  ? 

A.     I  left  them  right  there. 

Q.  I  thought  you  said  you  took  them  back  and 
compared  them  with  the  stick,  to  those  in  the  stick  ? 

A.  I  sjDoke  about  the  splinters  and  stick  on  the 
imderside  of  the  motorcar. 

Q.  If  Mr.  Lyon  testified  you  took  those  splinters 
with  you,  would  you  say  he  was  mistaken  about 
that? 

Mr.  Thompson:  I  object  to  that  on  the  ground 
there  is  no  such  testimony. 


J 
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Mr.  Gillen :    I  will  stand  on  the  record. 

The  Court:     Answer  it  again. 

A.     I  think  he  would  be  mistaken. 

Q.  AVas  there  any  hearing  held  regarding  this 
accident  ? 

A.  Not  that  I  know  of,  that  is  a  formal  hearing 
I  presume  you  are  referring  to? 

Q.  Yes,  formal  hearing  such  as  is  usually  held 
in  regard  to  an  accident  ? 

A.     Not  to  my  knowledge. 

Q.     You  never  attended  a  such  hearing? 

A.     No,  sir. 

Q.  You  were  called  upon  to  state  to  the  Claims 
Department  or  assist  the  Claims  Department  to  the 
extent  you  had  knowledge  on  the  subject? 

A.    That  is  right.  [360] 

Q.     That  was  Mr.  Caldwell,  I  take  it? 

A.  I  recognize  Mr.  Caldwell  as  having  seen  him 
at  that  time.  And  I  am  quite  sure  it  was  him. 

Q.  By  the  way,  you  now  reside  at  Oakland, 
California?  A.     Yes,  sir. 

Q.    You  were  brought  down  here  for  this  trial? 

A.    Yes,  sir. 

Q.    You  hold  what  position  in  Oakland? 

A.  Signal  Supervisor  at  Oakland,  the  same  as  I 
had  here  at  the  time. 

Q.  Was  any  inquiry  ever  made  of  you  about  the 
whereabouts  of  the  surveyor's  grade  stake  by  any- 
one ? 

A.     Yes,  I  recall  the  question  being  raised;   I 
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can't  recall  by  wliom.  And  I  endeavored  to  have  it 

located,  but  I  was  unable  to. 

Q.     When  was  that? 

A.  Well,  I  believe  it  was  possibly  two  or  three 
weeks  after  the  accident. 

Q.  When  you  examined  the  car  that  day  and 
had  the  photographs  taken  of  the  motorcar,  were 
you  the  one  that  caused  the  motorcar  to  be  tagged? 

A.    I  don't  recall  that.    I  can't  recall  it. 

Q.  Do  you  recall  there  was  a  tag  put  on  the 
motorcar,  ''Schnee  accident"? 

A.     No,  I  can't  recall  that.  [361] 

Q.  Do  3^ou  recall  any  request  to  have  the  motor- 
car forwarded  from  Willeox  to  Tucson? 

A.  Logically,  those  instructions  would  probably 
come  from  me. 

Q.     Mr.  Jacobson,  do  you  recall  such  a  thing? 

A.     No,  I  don't  recall. 

Q.  Do  you  know  whether  the  car  ever  got  to  Tuc- 
son or  not?  A.     Yes,  sir. 

Q.     How  do  you  know  that? 

A.     Because  I  looked  at  the  car  at  Tucson  again. 

Q.  When  you  looked  at  the  car  at  Tucson,  did  it 
have  a  tag  on  it  that  said,  ''Schnee  accident"? 

A.  I  recall  seeing  a  shipping  tag  on  it.  I  don't 
know  what  it  had  on  it. 

Q.  You  didn't  have  that  placed  on  or  didn't 
instruct  anybody  to  have  that  placed  on? 

A.     I  don't  recall. 

Q.  That  was  equipment  under  your  direct  super- 
vision? A.     Not  direct  supervision. 
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Q.  You  were  boss  of  that  whole  Signal  Depart- 
ment, weren't  you?  A.     Yes,  sir. 

Q.  You  don't  know  why  there  wasn't  a  tag  put 
on  the  grade  stake,  ''Schnee  accident,"  and  wliy 
that  wasn't  forwarded  with  the  motorcar,  do  you? 

A.     No,  I  don't. 

Q.  All  you  remember  was  some  subsequent  time 
someone  whom  you  don't  know  inquired  about  the 
stake? 

A.  It  was  called  to  my  attention  the  stake  was 
missing. 

Q.  x\nd  you  tried  to  find  out  something  about  it 
and  couldn't?  A.     Yes,  sir. 

Q.  How  did  you  go  about  trying  to  find  out 
something  about  it? 

A.  Well,  sir,  it  is  very  vague  in  my  mind  just 
what  we  did.  I  can't  recall  it  with  certainty. 

Q.    You  can't  recall  it?  A.     No,  sir. 

Q.  Let  me  ask  you  this  question :  Is  it  not  a  fact 
on  August  30,  1946,  Mr.  Ward  was  on  vacation  with 
pay,  and  Mr.  Ward  was  packing  and  preparing  to 
move  to  another  section? 

A.  I  don't  recall  whether  he  was  on  vacation  with 
pay.   He  was  packing  to  move,  yes. 

Q.  Isn't  it  a  fact  that  Mr.  Ward  informed  you 
that  he  was  leaving  for  another  district  and  that 
the  entire  matter  would  be  left  in  your  hands  as 
the  boss  of  the  Signal  Department? 

A.  I  think  he  was  probably  leaving  at  my  in- 
structions to  another  job. 
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Q.  The  question  is:  Isn't  it  a  fact  that  he  called 
you  [363]  since  he  was  leaving,  he  would  leave  this 
evidence  with  you? 

A.     He  may  have,  but  I  don't  recall  that. 

Q.  Was  there  any  reason  why  you  didn't  take 
precautions  yourself  to  tag  that  stake  or  bring  it 
into  your  own  office  and  lock  it  upf 

A.  The  only  reason  would  be  that  I  expected 
additional  investigations  would  be  made  on  the 
grounds  by  others. 

Q.  You  have  been  railroading  long  enough  to 
know  if  there  is  such  a  thing  as  a  broken  grab  iron 
or  broken  wheel,  broken  brakeshoe  involved  in  a 
case  or  any  piece  of  equipment  broken,  that  is  ]:)ut 
away,  cached  away  for  the  inspection  and  other  use 
by  the  investigation  forces  of  the  railroad,  isn't  that 
so?  A.     That  is  right. 

Q.  Do  you  know  why  such  precautions  weren't 
taken  about  the  grade  stake? 

A.  To  my  knowledge  the  grade  stake  was  locked 
up  in  the  toolhouse  when  I  left  there;  I  assumed  it 
would  be  safe  there  and  would  be  returned  with  the 
motorcar  to  the  shop. 

Q.  You  cannot  tell  us  now  who  tagged  the  motor- 
car and  sent  it  to  Tucson  ? 

A.     I  don't  recall  that,  no. 

Mr.  Gillen:     I  think  that  is  all. 

Mr.  Thompson:  At  this  time,  might  the  exhibits 
be  shown  to  the  jury.  [364] 

The  Court :     Better  not  now. 
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Redirect  Examination 
By  Mr.  TliomjDson: 

Mr.  Gillen:  On  Defendant's  Exhibit  C-1  and 
C-2,  yon  have  an  arrow  pointing  in  ink  or  a  line 
showing  that  stick  or  stake  which  he  says  was  ex- 
hibited to  him  by  Mr.  Ward — those  are  the  exhibits 
for  identification  ? 

Mr.  Thompson:  No,  those  are  the  exhibits  in 
evidence. 

Mr.  Gillen:  No.  If  those  are  in  evidence,  they 
got  past  me,  because  I  washed  to  be  heard  on  that. 
I  must  have  been  asleep  at  the  switch  when  these 
were  offered  in  evidence. 

The  Court :     I  will  hear  you  now. 

Mr.  Gillen:  I  offer  an  objection  to  the  admis- 
sion in  evidence  of  Defendant's  Exhibit  C-1  and 
of  Defendant's  Exhibit  C-2.  I  have  no  objection  to 
Defendant's  Exhibit  C-3.  My  objection  to  the  ad- 
mission in  evidence  of  C-1  and  C-2  is  that  both 
pictures  include  in  the  jDhotograph  an  object  which 
has  been  partially  identified  as  being  a  very  im- 
portant and  vital  exhibit  in  this  case  concerning 
which  no  proper  showing  has  been  made  of  the 
efforts  made  to  obtain  such  exhibit,  which  would 
be  the  best  evidence.  I  submit  it  is  a  violation  of 
the  best  evidence  rule  without  a  showing  of  the 
impossibility  of  obtaining  the  particular  original 
exhibit  so  that  the  Court  might  in  its  discretion  or 
the  Court  to  exercise  its  discretion  to  permit  some 
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secondary  evidence.  The  [365]  importance  of  it 
also,  may  it  please  the  Court,  there  has  been  some 
testimony  of  certain  markings  of  certain  chemical 
effects  on  the  wood.  I  think  it  would  be  of  vital 
importance  to  determine  from  seeing  the  original 
exhibit  rather  than  depending  on  a  photograph.  T 
don't  know  whether  Your  Honor  has  in  mind  the 
particular  two  exhibits  and  the  particular  object. 
The  objects  in  one  instance  are  held  in  an  uniden- 
tified person's  hand  because  only  the  hand  and  arm 
shows ;  in  the  other  exhibit  it  is  propped  up  against 
apparently  the  axle  under  a  motorcar  which  is 
standing  on  tracks.  I  would  like  Your  Honor  to 
see  those. 

The  Court:  I  have  no  reason  for  looking  at  ex- 
hibits now.  I  haven't  looked  at  any  exhibits.  They 
are  admitted.    Show  them  to  the  jury. 

(Defendant's  Exhibits  C-1,  C-2  and  C-3  in 
evidence.) 

Mr.  Thompson:  I  have  not  yet  offered  Defend- 
ant's Exhibit  G  in  evidence,  which  is  the  statement 
the  plaintiff  says  he  signed  on  September  3,  1946, 
about  which  the  witness  Caldwell  and  Mrs.  Stevens 
testified. 

Mr.  Gillen:  Without  taking  too  much  time  of 
the  Court,  I  want  to  offer  the  same  objections  I 
have  two  similar  exhibits. 

The  Court :  Same  ruling,  provisionally  admitted. 
Are  you  through  with  this  witness  ? 

Mr.  Thompson:    Yes. 
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The  Court:  Do  you  want  to  question  about  the 
marking?  [366] 

Mr.  Gillen :  No,  lie  just  identified  the  stick  with 
ink,  Your  Honor. 

Mr.  Thompson:  If  it  please  the  Court,  I  think 
that  conchides  our  witnesses  with  the  exception  the 
desire  to  ask  a  question  or  two  of  the  plaintiff 
Schnee.  Of  course,  I  want  the  opportunity  to  in- 
quire about  these  exhibits.  I  understood  the  Court 
hadn't  yet  permitted  those  to  such  an  extent  I  can 
3'efer  to  the  contents. 

The  Court:  Defendant  rests  as  to  liability.  You 
can  begin  your  rebuttal  when  we  come  back  in  ten 
minutes,  gentlemen. 

(A  ten  minute  recess.) 

The  Court :  Proceed,  Mr.  Gillen.  This  is  rebuttal 
on  the  question  of  liability. 

ALMA  TENDLER 
called  as  a  witness  herein  by  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Gillen: 

Q.     Will  you  state  your  name,  please  *? 
A.     Alma  Tendler,  known  as  Bonnie  as  a  nick- 
name. 

Q.     What  is  your  address,  please? 
A.     319  West  Kings  Road. 


380  Adolph  J.  Schnee  vs. 

(Testimony  of  Alma  Tendler.) 

Q.     In  Tucson?  A.     Tucson,  Arizona.  [367] 

Q.     Are  you  employed,  Mrs.  Tendler? 

A.    Yes,  sir. 

Q.     What  is  the  nature  of  your  employment? 

A.     I  work  for  the  City  Laundry. 

Q.     In  what  capacity?  A.     In  the  office. 

Q.  Are  jou  acquainted  with  Mr.  Schnee,  the 
plaintiff  in  this  action  ?  A.     Yes,  sir. 

Q.     Also  with  his  wife,  Mrs.  Beatrice  Schnee? 

A.    Yes,  sir. 

Q.     How  long  have  you  known  them? 

A.     Close  to  six  years. 

Q.  Friendly  with  them  all  during  the  time  they 
were  residents  of  Tucson?  A.     Yes,  sir. 

Q.  And  when  Mr.  Schnee  was  working  on  the 
railroad?  A.     Yes,  sir. 

Q.  Do  you  have  a  recollection  of  it  coming  to 
your  attention  on  August  29,  1946,  that  Mr.  Schnee 
had  been  seriously  injured  in  an  accident  on  the 
railroad  ?  A.    Yes,  sir. 

Q.  At  that  time  do  you  recall  the  Schnees  had 
been  living  for  a  short  time  in  Willcox  by  reason 
of  his  transfer  there?  A.     Yes,  sir.  [368] 

Q.     Did  you  see  Mrs.  Schnee  that  night? 

A.    You  mean  the  night  of  the  accident  ? 

Q.    Yes. 

A.  Yes,  sir,  in  the  morning  after  she  had  come 
from  the  hospital. 

Q.     About  what  hour  in  the  morning  was  that  ? 

A.  I  would  say,  two  or  three  o'clock  in  the 
morning.    It  was  quite  late. 
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Q.     Did  she  remain  at  your  house? 

A.     Yes,  sir,  she  did. 

Q,  Throughout  the  time  that  Mr.  Schnee  was  in 
the  hospital,  did  Mrs.  Schnee  remain  at  your  house '? 

A.    Yes,  sir. 

Q.     As  a  guest  of  your  husband  and  yourself? 

A.  Yes,  sir.  She  has  a  trailer  parked  on  a  lot 
there  that  was  at  her  disposal. 

Q.  Following  the  29th,  did  you  at  an}^  time  go 
to  the  hosi^ital  with  Mrs.  Schnee  to  visit  Mr.  Schnee  % 

A.  Yes,  sir.  Not  the  first  evening,  but  I  believe 
the  second  evening  after  the  accident,  I  went  with 
Mrs.  Schnee. 

Q.     How  often  thereafter  did  you  go  with  her? 

A.  Well,  quite  often,  maybe  every  other  day, 
sometimes  every  day.  It  all  depended  on  the  way  my 
work  was  going ;  if  I  could  go  with  her,  I  did. 

Q.  For  the  first  three  weeks,  can  you  tell  us 
what  if  [369]  anything  during  the  visits  you  made 
there  as  you  have  described  it,  sometimes  every 
other  day  and  sometimes  every  day,  for  the  first 
three  weeks,  can  you  tell  us  what  if  anything  you 
observed  about  the  condition  of  Mr.  Schnee  pliys- 
icalh^  and  mentally? 

A.     At  first  Mr.  Schnee  didn't  know  me  at  all. 

Q.     Didn't  Imow  you  at  all?  A.     No,  sir. 

Q.  How  long  had  he  been  acquainted  \\\t\i  you 
up  to  that  time? 

A.  From  the  time  we  were  in  Tucson  which  was 
about  five  years — no,  we  were  here  six  years.    He 
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had  known  me  at  least  three  years  at  the  time  of 

the  accident  I  mean. 

Q,  For  the  first  while  he  didn't  know  you.  How 
long  would  you  say  that  continued^ 

A.  I  know  I  made  three,  maybe  four  visits  or 
more  to  the  hospital  before  he  seemed  to  recognize 
me,  and  after  that  there  were  times  when  he  wasn't 
too  sure,  I  don't  believe,  there  was  someone  there. 

Q.  Can  you  tell  us  what  gave  you  that  impres- 
sion? Is  it  anything  he  said  or  did  or  anything  in 
the  way  he  looked  that  gave  you  the  impression 
there  were  times  after  that  he  didn't  appear  to 
recognize  you*? 

A.  At  first  he  just  laid  there  more  or  less.  He 
w-as  completely  bandaged.  I  always  said  I  could 
only  see  his  nose.  That  is  all  I  saw  practically  and 
he  didn't  make  any  [370]  observations. 

Q.     Didn't  talk?  A.     Didn't  talk. 

Q.  Did  he  make  any  sounds  that  indicated  any- 
thing to  you  at  all? 

A.  He  would  sort  of  groan  like  he  might  have 
been  in  pain  at  different  times. 

Q.  Was  there  anything  else  about  him  that 
caused  you  or  that  indicated  anything  to  you  about 
his  condition  either  physically  or  mentally? 

A.  No,  only  he  didn't  remember  all  the  time  even 
after  he  knew  us.  Sometimes  she  would  say  some- 
thing, then  maybe  five  minutes  or  so  he  would  ask 
that  same  question  over  again. 

Q.     Now,  do  I  understand  you  that  you  would  tell 
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liini  sometliiiit;'  or  aiiswci-  a  (juestioii  of  his  and  about 
maybe  five  minutes  later  lie  would  ask  you  for  the 
same  information  again  ?  A.    Yes,  sir. 

Q.     Is  that  so  ?  A.     Yes,  sir. 

Q.     How  long,  if  you  can  tell  us,  did  that  con- 
tinue  with   regard   to   the   mental   aspect   of   Mr. 
Schnee? 
j^     A.    Well,  I  wouldn't  like  to  say  a  definite  time. 

Q.  Your  best  recollection.  Tell  us  if  it  is  your 
best  recollection? 

A.  It  would  be  over  a  period  of  time,  say,  about 
three  or  [371]  four  weeks,  maybe  longer  than  that. 

Q.  Three  or  four  weeks  and  maybe  longer  than 
that?  A.    Yes. 

Q.  What  did  you  note  about  his  physical  appear- 
ance other  than  what  you  described,  his  head  was 
swathed  in  bandages  and  you  only  could  see  his 
nose;  what  else  did  you  observe  about  his  physical 
ajijiearance  ?  Did  you  observe  any  other  part  of  his 
body? 

A.  Well,  after  we  had  been  there  a  number  of 
times,  of  course,  we  looked  at  the  cast  on  his  leg 
and  his  hand,  things  like  that,  but  I  didn't  do  that 
at  first. 

Q,  Then,  after  three  or  four  weeks  there,  did  you 
notice  any  change  in  his  mental  capacity  ? 

A.  Well,  he  seemed  to  know  us  then  and  to  talk 
more  freely. 

Q.  Did  he  appear  to  have  greater  or  less  pain 
or  any  at  that  time? 
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A.     He  didn't  appear  to  have  more  pain. 

Q.  And  do  you  recall  his  being  transferred  from 
St.  Mary's  Hospital  to  the  Southern  Pacific  Sani- 
torium?  A.    Yes,  I  do. 

Q.     Did  you  visit  him  there  also? 

A.    Yes,  sir. 

Q.  By  the  way,  during  the  first  couple  of  weeks 
you  visited  there  with  Mrs.  Schnee,  what  if  any- 
thing did  you  observe  Mrs.  Schnee  do  on  those  visits 
with  relation  to  Mr.  Schnee  ?  [372] 

A.  She  didn't  do  much  of  anything  only  go  by 
his  bed  and  sat  there,  maybe  hold  his  hand,  some- 
thing like  that.  Of  course,  I  didn't  stay  in  the  room 
all  the  time.  I  would  go  in  the  room  and  stay  for 
a  little  bit,  go  back  out  again,  sort  of  give  them  a 
little  privacy. 

Mr.  Gillen:     I  think  j^ou  may  cross-examine. 

Mr.  Thompson:     No  questions. 

MRS.  BEATRICE  SCHNEE 

called  as  a  witness  herein  by  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gillen: 

Q.    Will  you  state  your  full  name"? 
A.     Mrs.  Beatrice  Schnee. 

Q.  You  are  the  wife  of  the  plaintiff  in  this  ac- 
tion, A.  J.  Schnee  ?  A.     That  is  right,  sir. 
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Q.  How  long  have  you  and  Mr.  Schnee  been 
married? 

A.  Since  August  10,  1943 — it  was  July,  I  am 
sorry. 

Q.  ]\Irs.  Schnee,  directing  your  attention  to  Au- 
gust 29,  1946,  where  were  you  residing  at  that  time  1 

A.    Willcox,  Arizona. 

Q.  Did  it  come  to  your  attention  on  that  date 
your  husband  had  been  injured  in  a  railroad  acci- 
dent? A.    Yes,  sir.  [373] 

Q.  And  did  you  see  your  husband  in  Willcox 
that  day?  A.    Yes,  sir. 

Q.    Where  did  you  see  him? 

A,  I  saw  him  in  front  of  the  doctor's  office  in 
Willcox  just  before  they  put  him  in  the  ambulance. 

Q.  Did  you  know  whether  he  was  conscious  or 
unconscious  ? 

A.  Well,  he  was  semiconscious,  I  would  say.  By 
that  I  mean,  well,  he  recognized  me  then. 

Q.    He  recognized  you?  A.    Yes. 

Q.     Did  you  follow  the  ambulance  to  Tucson? 

A.    Yes,  I  did. 

Q.  Approximately  what  time  of  day  did  you  ar- 
rive in  Tucson? 

A.  We  arrived  in  Tucson  about  nine  that  eve- 
ning. 

Q.    Nine  o'clock  at  night? 

A.     That  is  right. 

Q.     Where  did  you  go  ? 

A.    Went  to  the  Southern  Pacific  Hospital. 

Q.    Went  to  the  Southern  Pacific  Hospital  ? 
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A.     That  is  right. 

Q.    What  if  anything  happened  there  ? 

A.  When  I  got  there,  they  were  getting  ready  to 
take  him  to  St.  Mary's  Hospital. 

Q.     Do  you  know  why? 

A.  I  don't  know  whether  it  was  a  doctor  or 
interne  that  [374]  told  me  they  didn't  have  facilities 
to  take  care  of  him,  they  were  taking  him  over  to 
St.  Mary's  and  wait  for  Dr.  Francis  to  meet  them. 

Q.  Dr.  Francis  was  the  Southern  Pacific  Sur- 
geon? A.     That  is  right. 

Q.     Did  you  know  Dr.  Francis  up  to  that  time? 

A.     No,  sir. 

Q.  Did  you  follow  the  amljulance  to  St.  Mary's 
Hospital  ?  A.     That  is  right. 

Q.  Arriving  at  St.  Mary's  Hospital,  what  if  any- 
thing did  you  do? 

A.  The  first  thing  I  did  the  nurse  had  me  sign 
the  register  admitting  him,  also  authorize  Dr. 
Francis  to  do  any  work. 

Q.     Had  you  sign  authorization  for  surgical  care  ? 

A.    Yes,  that  was  in  on  that  form. 

Q.     Then,  what  happened? 

A.  Then,  it  was  just  a  question  of  waiting.  There 
wasn't  much  else  to  be  done. 

Q.    Was  your  husband  taken  to  surgery? 

A.     That  is  right. 

Q.     Where  did  you  wait? 

A.     Outside  in  the  anteroom. 

Q.     Outside  the  surgery  ?  A.     Yes. 
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Q,  At  any  time  under  any  ciremnstanees  were 
you  taken  into  the  surgery?  A.     Yes,  sir. 

Q.     Who  brought  you  into  the  surgery  ? 

A.     Dr.  Francis. 

Q.  Was  thore  anything  said  about  his  admission 
into  surgery*? 

A.  Dr.  Francis  came  out  to  me  and  said,  "Mrs. 
Schnee,  your  husband  is  calling  for  you;  I  think 
you  ought  to  come  in,  and  I  think  it  would  be  best 
you  do."  I  went  in  and  stayed  a  few  minutes,  and 
he  said,  "Now,  you  have  to  leave."  That  is  all. 

Q.  How  long,  if  you  know,  did  Dr.  Francis  work 
on  him  in  surgery  that  night? 

A.  The  best  I  can  remember  so  far  as  time  goes, 
it  was  probably  about  ten  o'clock  when  we  got  to 
St.  Mary's  and  it  was  after  one  when  they  wheeled 
him  by  me  out  of  the  operating  room. 

Q.     Did  you  go  into  his  room  with  him? 

A.  I  went  up  to  his  floor  and  they  made  me  stay 
outside  until  they  got  hiin  in  bed  and  the  nurse  said 
when  they  got  him  in  bed,  they  would  let  me  come 
in. 

Q.    Did  you  see  him  after  they  got  htm  in  bed  ? 

A.     Yes. 

Q.    Was  he  conscious  or  unconscious  ? 

A.     Unconscious. 

Q.    What  did  you  do? 

A.  The  nurse  said,  "You  can  stay  here  a  few 
minutes;  the  best  thing  you  can  do  is  leave."  He 
was  in  an  oxygen  [376]  tent.    He  was  apparently 
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out,  no  movement,  perfectly  still,  just  laid  there  and 

I  left  shortly  after  that. 

Q.  Did  you  notice  anything  about  an  oxygen  teiit 
at  that  time? 

A.     Oh,  yes,  he  was  under  an  oxygen  tent. 

Q.     What  time  did  you  leave  the  hospital  1 

A.  It  was  about  2:30  or  3:00,  somewhere  in 
there. 

Q.  Did  you  receive  any  instructions  or  advice 
from  anybody  about  when  you  might  next  visit  your 
husband  ? 

A.  Yes,  the  nurse  told  me  to  call  in  the  morning, 
preferably  about  nine  o'clock  and  for  me  not  to 
come  to  the  hospital;  told  me  it  wouldn't  be  of  any 
use,  and  he  would  be  in  that  kind  of  condition,  they 
didn't  know  how  long,  and  the  best  thing  was  to 
call  and  they  would  let  me  know  when  I  could  see 
him,  which  I  did  the  following  morning. 

Q.  When  you  did  call,  what  information  did  you 
receive  by  way  of  instructions  when  you  could  see 
him'? 

A.  Naturally,  I  asked  about  his  condition  and 
they  said  it  was  the  same  and  I  shouldn't  come  and 
should  wait  until  maybe  evening. 

Q.  That  was  on  August  30th,  you  received  the 
information  his  condition  was  the  same  and  not  to 
come  until  evening.  A.     That  is  right. 

Q.     Did  you  call  again  in  the  evening? 

A.     No,  I  didn't,  I  went  right  out  there.  [377] 

Q.  Were  you  accompanied  by  anyone  at  that 
time? 
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A.  Yes,  an  old  friend  of  ours,  Mr.  Myart,  went 
with  me. 

Q.    Is  he  a  man  whose  family  resides  here  % 

A.    Yes,  sir. 

Q.     His  wife  and  son  reside  in  Tucson? 

A.    Yes,  sir. 

Q.  When  you  arrived  there  at  the  hospital  in 
your  husband's  room,  what  if  anything  did  you 
observe  ? 

A.  Mr.  Myart  is  an  excitable  man;  as  soon  as 
he  got  to  the  door  he  started  to  cry,  and  he  said, 
''Oh,  my  God,  that  poor  boy."  The  first  thing  I 
saw  was  the  cast  on  his  legs  and  the  oxygen  tent. 
By  that  time  the  nurse  came  and  pulled  us  away 
from  the  door  and  gave  us  a  good  dressing  down 
for  making  a  scene  and  told  us  to  leave. 

Q.     Were  you  permitted  to  visit  your  husband  ? 

A.  No,  she  wouldn't  allow^  it.  She  told  us  to 
leave. 

Q.     When  did  you  next  see  your  husband? 

A.     That  was  the  following  day. 

Q.     August  31st?  A.     That  is  right. 

Q.  What  time  did  you  go  to  the  hospital  that 
day?   With  whom,  if  anybody? 

A.  I  went  about  1:00  o'clock,  time  for  visiting 
hours,  whatever  the  time  was.  I  don't  remember 
now,  but  it  was  the  afternoon.  They  had  given  me 
a  card  stating  what  the  [378]  hours  were,  and  I 
know  I  got  there  before  visitors  were  allowed  up- 
stairs and  I  sat  in  the  anteroom.   I  was  alone  then. 
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Q.  Did  you  finally  get  up  to  your  husband's 
room  ?  A.     Yes. 

Q.  In  what  condition  did  you  find  him  at  that 
time? 

A.  About  the  same.  He  wasn't  conscious  of  me 
and  I  went  over  to  his  bed.  I  just  sat  down  and  just 
looked  at  him.  There  wasn't  anything  I  could  do 
or  to  say  to  him.  They  told  me  just  let  him  know  you 
are  here.  I  went  over  to  him  and  said,  ''I  am  here. 
This  is  Beatrice,  honey,"  and  he  just  turned  over 
and  looked  at  me  and  that  was  all. 

Q.     Did  you  see  him  any  more  that  day? 

A.     Yes,  I  went  out  that  night. 

Q.    With  whom? 

A.     I  think  Bonnie  went  with  me  that  night. 

Q.     By  Bonnie,  you  mean  Mrs.  Tendler? 

A.     Yes. 

Q.     What  did  you  observe  about  him  that  night  ? 

A.  I  went  over  to  the  bed  and  sat  down  like  I 
did  in  the  afternoon  and  took  his  hand  and  sat 
there.  Bonnie  stood  at  the  foot  of  the  bed.  He  didn't 
seem  to  know  we  were  in  the  room  or  anything.  He 
looked  and  acted  not  coherently  at  all.  He  just  laid 
there.  I  said  to  him  that  Bonnie  is  here ;  I  remem- 
ber he  gave  me  a  little  pressure  on  the  hand,  that 
is  all.  Bonnie  shook  her  head  like  this  (indicating) 
to  me,  and  [379]  I  sat  there  and  later  his  baud 
seemed  to  try  to  tell  me  something.  I  took  it  and 
squeezed  it  and  he  just  was  lying  there.  It  was 
pathetic.    He  couldn't  do  anything,  just  move  his 


Southern  Pacific  Company,  etc.  391 

(Testimony  of  Mrs.  Beatrice  Schnee.) 
head  a  little  bit,  be  was  confined  so  witb  all  these 
easts  and  bandages.    He  looked  at  me  and  smiled  a 
little  bit  and  that  was  the  first  time  I  think  he  real- 
ized I  was  there. 

Q.     When  did  voii  next  see  him? 

A.     The  following  afternoon. 

Q.     Did  he  talk  on  that  occasion  when  he  smiled  % 

A.  The  following  day  he  did  know  I  was  there. 
He  said,  "Hello,"  if  I  remember  correctly.  He  gave 
me  some  remarks,  but  the  whole  time  I  just  mainly 
sat  there  and  w^atched  him,  asked  him  how  he  felt. 
He  naturally  didn't  say  too  much  to  me. 

Q.  For  how  long  did  that  continue  that  condi- 
tion you  have  described*? 

A.  Well,  as  the  days  went  on,  he  would  know 
me  and  talk  to  me  and  ask  me  little  questions  now 
and  then,  but  the  following  days  he  wouldn't  know 
I  had  even  answered  them. 

Q.     What  days  would  you  say  that"? 

A.  Well,  for  instance,  he  asked  me  where  I  was 
staying,  something  like  that.  I  told  him  it  is  all 
right,  I  am  at  the  trailer  at  Bonnie's.  Then  he 
seemed  satisfied  and  he  would  go  off  like  in  a  daze, 
asleep,  then  maybe  that  evening  he  would  ask  me 
the  same  question  again,  things  of  that  sort.  [380] 

Q.     Ask  you  where  you  were  staying? 

A.    Yes. 

Q.  Can  you  give  us  any  other  examples  that 
you  can  recall  of  that  nature? 

A.     He  did  say  one  time,  "It  is  a  long  trip  from 
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Willcox  ba^k  and  forth."  I  said,  "Well,  I  am  here 
in  the  city."  He  asked  me  if  I  was  at  a  hotel,  and 
I  repeated  again  I  was  at  Bonnie's.  It  went  on, 
things  of  that  sort.  One  time  he  asked  me  if  I  had 
gotten  my  things. 

Q.     Meaning  what,  if  anything*? 

A.  We  had  all  our  belongings  up  at  Willcox,  all 
our  personal  belongings  and  I  had  told  him  on  the 
previous  occasion  I  had  gone  up  there  and  gotten 
my  things. 

Q.  You  had  told  him  you  had  gotten  your 
things  ?  A.    Yes. 

Q.  How  many  times  did  he  ask  you  if  you  had 
gotten  your  personal  things  from  Willcox  after  you 
had  told  him?  A.     Twice  he  asked  me  that. 

Q.  How  long  did  the  condition  exist  where  he 
appeared  to  recognize  you  and  would  ask  you  ques- 
tions, then  appear  to  forget  what  answers  you  had 
given  and  ask  you  those  questions  over  again? 

A.  I  would  say  up  to  the  time,  it  was  eight  or 
ten  days,  they  removed  the  bandages;  then,  he  had 
more  freedom  of  his  head  and  jaw  muscles.  [381] 

Q.  When  they  removed  the  bandages  from  his 
head  ?  A.    Yes. 

Q.  Can  you  give  us  an  idea,  if  you  have  to  use 
gestures  to  do  so,  how  his  head  was  bandaged? 

A.  The  bandage  came  just  a  little  above  the 
eyebrows  and  down  this  way  toward  his  chin.  The 
reason  for  that  the  doctors  informed  me  his  scalp 
was  so  badly  mutilated  they  kept  it  tight  to  keep  it 
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altogetlier,  the  stitches  and  everything.    It  was  very 

tight  around  his  jawbone  here. 

Q.  You  say  approximately  ten  days  after  that, 
they  removed  the  bandages  ?  A.     That  is  right. 

Q.     Of  the  head?  A.     That  is  right. 

Q.  Did  the  bandage  and  cast  remain  on  the  hand 
and  legs  ?  A.     Oh,  yes. 

Q.  When  they  removed  the  bandages,  what 
change  did  you  notice  in  his  condition,  if  any? 

A.  It  wasn't  a  case  of  me  going  over  and  trying 
to  make  him  realize  I  was  there.  When  I  would 
walk  in,  he  would  see  me  and  his  eyes  would  focus, 
in  other  words,  and  he  knew.  That  is  the  first  thing 
I  noticed  when  I  w^alked  in. 

Q.  Anything  about  his  recollection  or  ability  to 
carry  on  a  conversation? 

A.  Yes,  it  was  much  improved.  He  didn't  keep 
repeating  [382]  himself  and  asking  questions  over 
again  as  he  had  been  doing  up  to  that  time. 

Q.  Was  there  any  time  you  recall  something  was 
said  about  a  special  shampoo  that  you  went  out 
and  bought? 

A.  Yes.  One  of  the  nurses  told  him  about  Mini- 
poo,  I  believe  it  is.   It  is  a  dry  powder  shampoo. 

Q.  You  were  told  by  the  nurse  to  get  the  sham- 
poo ?  A.    Yes. 

Q.    And  did  you?  A.    Yes. 

Q.  Do  you  recall  anything  about  the  shampoo 
being  given? 

A.    Yes,  because  the  afternoon  after  I  bought  it 
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I  walked  in  and  the  nurse  had  just  finished  because 
the  preparation,  the  wash  basin  and  towels  were 
still  around  the  bed,  so  she  had  evidently  gotten 
through  doing  his  scal^D,  cleaning  it  up. 

Q.  What  did  you  notice  about  his  condition  on 
that  day? 

A.  He  was  in  a  very  good  condition  then,  I 
would  say.  He  spoke  to  me,  he  even  joked  a  little 
bit  and  he  didn't  have  any  hair  on  his  head  and  he 
did  look  quite  comical,  and  he  said,  "Don't  bring  a 
mirror,  I  don't  want  to  see  it." 

Q.     His  head  had  been  shaved  ? 

A.  Yes,  right  around  here  (indicating)  and  it 
did  look  quite  funny. 

Q.  How  often  would  you  say  Mrs.  Tendler 
visited  the  hospital? 

A.  You  mean  during  the  first  week  or  all  the 
time  he  was  at  [383]  St.  Mary's? 

Q.     During  the  first  three  weeks. 

A.  I  would  say  she  went  on  an  average  of  three 
or  four  times  a  week  with  me,  either  in  the  evening 
or  afternoon. 

Q.  You  have  a  recollection  of  your  husband  hav- 
ing been  transferred  from  St.  Mary's  to  the  South- 
ern Pacific  Sanitorium,  do  you  remember  such  an 
occasion?  A.     Yes. 

Q.     Can  you  fix  the  time? 

A.     It  must  have  been  before  one  o'clock. 

Q.  No,  approximately  how  many  weeks  after  the 
accident  ? 


Southern  Pacific  Company,  etc.  395 

(Testimony  of.  Mrs.  Beatrice  Schnee.) 

A.  Oh.  I  am  trying  to  think.  I  know  Dr. 
Francis  didn't  work  on  him  for  three  weeks.  Then, 
it  took  one  operation  at  a  time.  I  would  say  about 
four  or  five  weeks,  maybe  six. 

Q.  How  long,  if  you  recall,  did  he  remain  in  the 
Southern  Pacific  Sanitorium? 

A.    That  was  very  short. 

Q.     How  many  days? 

A.  It  was  more  than  a  few  days,  possibly  a  week 
or  so,  or  two.  I  don't  recall  just  exactly  the  amount 
of  days  it  was. 

Q.  What,  if  anything,  happened  to  him  there 
that  caused  him  to  leave  the  Southern  Pacific  Hos- 
pital '? 

A.  That  was  when  the  foot  flared  up.  They  took 
him  then  over  to  St.  Mary's. 

Q.  Anything  come  to  your  attention  about  run- 
ning any  [384]  temperature? 

A.  Yes,  that  was  when  they  first  got  the  indica- 
tion the  foot  was  flaring  up.  That  is  the  indication, 
when  it  starts  running  a  temperature,  it  is  indica- 
tion of  infection.  They  called  the  doctors,  of  course, 
first  and  then  took  him  to  St.  Mary's  and  they 
moved  him  in  the  evening  because  I  was  there  when 
they  brought  him  in. 
H  Q.  During  the  period  he  was  at  the  Southern 
Pacific  Sanitorium  in  Tucson,  what  did  you  observe 
about  his  condition  with  relation  to  pain  or  with 
relation  to  his  being  rational? 

A.    That  was  when  his  pain,  I  think,  was  really 
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bad  on  that  foot.   There  was  a  disi3ute  over  penicil- 
lin and  it  just  seemed  when  he  didn't  get  it — I  know 
it  was  two  days  and  the  foot  started  swelling  up 
right  in  the  cast. 

You  could  see  all  around  and  it  was  throbbing. 
You  could  put  your  hand  on  it ;  and  they  didn  't  keep 
any  ice  on  it  and  he  was  in  agony  and  pain.  I 
couldn't  stand  to  see  him  treated  like  that. 

Q.  When  he  was  taken  back  to  St.  Mary's  Hos- 
i^ital,  how  long  did  he  remain  a  patient  there  that 
time? 

A.  He  was  there  that  night,  he  came  there  the 
following  day  and  the  next  day  he  was  operated  on. 
About  two  or  three  weeks,  maybe,  I  don't  know. 

Q.  Was  he  subsequently  transferred  to  the 
Southern  Pacific  General  Hospital  in  San  Fran- 
cisco? [385]  A.     St.  Mary's. 

Q.     I  mean  after  his  release  from  St.  Mary's? 

A.  No,  he  was  brought  back  to  the  Southern 
Pacific  Hospital  in  Tucson. 

Q.     A  second  time? 

A.    Yes.   From  there  he  was  transferred. 

Q.  To  the  Southern  Pacific  General  Hospital  in 
San  Francisco  ?  A.     That  is  right,  sir. 

Mr.  Gillen:     I  think  that  is  all. 

Mr.  Thompson:     No  questions. 

Mr.  Gillen:  That  is  all.  I  presume  there  will  be 
no  objection  to  Mrs.  Schnee  remaining  in  the  court- 
room now. 

The  Court :  Yes,  it  was  your  request.  She  might 
have  to  be  called  again. 
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Mr.  Oillen:  Very  well,  Your  Honor,  if  there  is 
any  objection  about  it. 

The  Court :  Nobody  has  made  any  objection.  She 
may  stay  in  the  courtroom. 

Mr.  Gillen:  I  think,  Your  Honor,  miless  I  have 
the  stijiulation  of  counsel  that  they  be  willing  to 
stipulate  she  remained  in  the  courtroom,  I  would 
rather  she  remain  outside. 

Mr.  Thompson:  I  don't  object  to  her  staying 
here  under  any  circumstances. 

ADOLPH  J.  SCHNEE 

recalled  as  a  witness,  having  been  j)reviously  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Gillen: 

Q.  Mr.  Schnee,  you  previously  have  been  sworn 
and  you  are  the  plaintiff  in  this  action.  Yesterday 
you  were  shown  three  separate  sheets  of  paper  pur- 
jDorting  to  be  statements  made  by  you,  one  on 
August  30th  to  Mr.  Wallace,  one  on — that  is  August 
30th,  1946 — one  on  September  3rd,  1946,  purporting 
to  have  been  made  to  Mr.  Caldwell,  and  the  third 
dated  October  3, 1946,  purporting  to  have  been  made 
to  a  Mrs.  Stewart,  if  you  recall,  at  the  Southern 
Pacific  Hospital.  You  were  shown  signatures  which 
you  identified  as  looking  like  yours  and  at  least  you 
don't  challenge  those  as  not  being  your  signatures? 

A.     No,  sir. 
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Q.  Let  me  ask  you,  during  the  time  you  were 
in  St.  Mary's  Hospital  in  Tucson  or  the  Southern 
Pacific  Hospital  in  Tucson,  what,  if  any,  recollec- 
tion do  you  have  of  having  signed  any  papers  of 
any  character  and  what  were  those  papers  repre- 
sented to  you  to  be  % 

A.  The  first  recollection  I  remember  was  this 
Mr.  Caldwell,  I  believe  he  came  in  that  very  day; 
the  reason  I  say  the  very  day  was  because  he  men- 
tioned of  having  been  over  to  St.  Mary's  Hospital 
and  that  he  didn't  find  me  there,  and  he  came  down 
to  get  a  hold  of  me.  [387] 

Q.    Keep  your  voice  up,  please. 

A.  He  came  down  to  the  Southern  Pacific  Sani- 
torium  to  see  me,  because  he  needed  my  signature  on 
a  little  piece  of  paper  about  what  they  call  an 
advance  for  money  the  company  advances  some- 
times. 

Q.  That  is  for  money  the  company  advances  for 
injured  men  during  the  time  they  are  laid  up,  is 
that  correct?  A.     Yes,  sir. 

Q.     Now,  do  you  have  my  question  in  mind*? 

A.    Well,  I  am  pretty  sure  this  thing 

Q.  Mr.  Schnee,  do  you  have  my  question  in 
mind?  I  asked  you  what,  if  any,  papers  you  signed, 
have  any  recollection  of  signing  at  either  of  the 
hospitals  for  anybody  and  what  were  the  papers 
represented  to  you  to  be?  You  have  told  us  about 
one  instance  you  recollect;  were  there  any  other 
papers  you  recollect  signing?  A.     Yes,  sir. 
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Q.     What? 

A.  It  \vas  told  to  nie  that  this  paper — the  lady 
came  up  to  me.  I  don't  remember  the  lady,  but 
it  appears  I  think  I  seen  this  lady  that  was  in 
here  this  morning.  I  don't  know,  I  am  not  too  sure, 
but  I  remember  a  lady  came  in  there  and  told  ww 
in  transfers  from  one  hospital  to  another,  it  is 
required  foi-  a  ])aticnt  to  be  admitted  and  upon  that 
explanation  she  presented  to  me  a  piece  of  paper 
to  sign,  and  I  signed  it.  [388] 

Q.  Were  there  any  other  pai)ers  you  recall  sign- 
ing for  anybody  at  either  of  the  hospitals  and  if  so, 
what  was  represented  by  any  of  these  papers  ? 

A.  Well,  this  Mr.  Caldwell  upon  one  occasion, 
it  had  to  do  with  this  same  advance,  he  had  me  sign 
a  slip  of  iDaper.  He  said  it  was  needed  for  him  to 
make  a  request  to  the  main  office. 

Q.  For  him  to  make  a  request  to  the  main  office 
for  what?  A.     For  this  advance. 

Q.  For  an  advance  of  money  to  you  from  the 
Southern  Pacific  Company  1 

A.  That  is  right.  And  when  he  did  come  that 
second  time,  he  told  me  of  difficulties.  I  believe  I 
asked  him,  I  needed  a  certain  amount  of  money  and 
he  said  he  couldn't  get  me  that  much.  That  is  tho 
reason  he  had  to  make  a  change  in  the  requisition. 
He  needed  to  get  the  money. 

Q.  Did  you  sign  several  requests  for  money,  for 
receipts  for  money? 

A.  Yes,  sir.  I  don't  know  just  how  many  of 
them;  I  know  there  were  a  few  of  them. 
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Q.  Do  you  have  any  recollection  of  seeing  and 
making  a  statement  to  or  for  Mr.  Wallace  on 
August  30th  or  at  any  other  time  as  to  the  details 
of  how  your  accident  happened? 

A.  I  do  not  recollect  making  a  statement  to  him 
at  any  time  pertaining  to  the  accident  while  I  was 
in  either  St.  Mary's  Hospital  or  in  the  Southern 
Pacific  Sanitorium.  [389] 

Q.  Do  you  recall  making  a  statement  of  the  de- 
tails of  how  your  accident  occurred  in  so  far  as 
you  knew  how  the  accident  occurred  to  Mr.  Cald- 
well at  any  time*? 

A.  Not  so  far  as  I  knew.  I  remember  making 
the  remarks  to  him  from 

Q.  I  am  talking  about  a  statement,  signed  state- 
ment ? 

A.  No.  I  don't  recollect  ever  seeing  that  form 
that  was  shown  to  me,  that  tyiDewritten  page,  I 
never  even  recollect  seeing  it. 

Q.  At  any  time  during  the  time  you  have 
worked  at  Willcox  or  any  other  place  as  a  Signal 
Maintenance  man,  did  you  ever  use  for  the  purposes 
of  stirring  the  solution  in  batteries  or  for  any  other 
l^urpose  in  connection  with  your  equipment  a  sur- 
veyor's grade  stake? 

A.  I  don't  recall  using  a  surveyor's  grade  stake. 
The  fact  is  when  I  came  there  to  take  over  this 
job,  I  used  the  same  paddle  that  Mr.  Wallace  and 
I  used  together  the  first  day  he  showed  me  how  to 
build  the  very  first  battery  on  the  job  at  Willcox, 
Arizona. 
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Q.  Did  you  use  that  same  i)addle  throughout 
tlie  period  of  time  that  you  served  in  that  capacity 
out  there  and  u])  until  the  time  you  were  injured"? 

A.     Yes,  most  certainly  did,  sir. 

Q.  Now,  will  you  describe  the  best  you  can  what 
that  paddle  looked  like?  [390] 

A.  It  appeared  to  me  to  have  come  off  a  crate, 
orange  crate  or  some  kind  of  fruit  crate,  and  I 
don't  just  recollect  how  long  it  was.  I  don't  think 
it  was,  oh,  probably  as  long  as  my  arm,  maybe  a 
little  shorter. 

Q.  You  are  talking  about  your  full  arm  or  your 
arm  up  to  your  elbow? 

A.     From  here  to  here  (indicating). 

Q.     Your  forearm?  A.     Yes. 

Q.    All  right. 

A.  Maybe  about  two  inches,  two  and  a  half 
inches,  maybe  three  inches  wide,  say  between  two 
and  three  inches  wide,  and  I  couldn't  say,  maybe 
over  a  quarter  of  an  inch,  maybe  less. 

Q.     Anything  else  about  it? 

A.  I  think  it  was  whittled.  It  was  narrow  on 
one  end,  I  believe,  to  facilitate  the  grasping  of  it. 

Q.     For  a  handle?  A.     Yes. 

Q.  Do  you  have  any  recollection  of  at  any  time 
carrying  in  your  motor  ear  either  on  the  date  of 
the  accident  or  any  other  time  a  surveyor's  grade 
stake  for  any  purpose? 

A.  I  never  did  and  it  would  be  unnecessary  to 
carry  a  stick  of  that  type  on  my  job. 

Q.     On  the  occasion  you  discovered  this  defective 
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signal  where  the  lightning  arresters  were  defective 
and  you  searched  [391]  for  the  parts  you  required 
to  repair  and  reinstall  the  lightning  arresters,  did 
you  when  you  went  through  your  equipment  in 
searching  for  the  parts  observe  the  presence  of  a 
grader's  stake  on  your  motor  car? 

A.     A  grader's  stake? 

Q.    A  surveyor's  grade  stake,  I  should  say? 

A.  No,  sir,  I  didn't  have  a  piece  of  wood  on 
the  car  that  particular  day,  the  day  before,  the  day 
before  that  and  probably  days  before  that  too,  be- 
cause I  remember  sending  in  a  report  to  Mr.  "Wal- 
lace and  Mr.  Jacobson  saymg  I  had  gotten  through 
with  building  batteries  and  I  was  going  out  to  in- 
sj)ect  bonding,  that  is  wires  going  from  one  end 
of  the  rail  to  the  other,  and  cleaning  the  switches 
around  each  siding  to  make  sure  they  are  clear  and 
make  proper  contact.  In  other  words,  I  indicated 
this  in  my  next  rej)ort. 

Q.  In  other  words,  you  had  caught  up  on  your 
battery  building  work  and  was  carrying  no  equip- 
ment pertaining  to  the  replenishing  or  building 
of  batteries  on  the  day  of  the  accident? 

A.  No,  because  it  would  be  absolutely  mmeces- 
sary  and  add  weight  to  the  car,  carrying  any  equip- 
ment that  goes  with  making  of  batteries,  anything 
like  that. 

Mr.  Gil] en:     You  may  cross-examine. 

The  Court :  How  far  was  the  accident  from  this 
place  you  had  been  to  ?  [392]  A.     Willcox  ? 
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Q.  No,  where  you  had  been  out  there  and  found 
a  broken  connection  ? 

A.     About  a  half  mile,  quarter  of  a  mile. 

Q.     You  had  about  a  half  or  quarter  yet  to  go? 

A.    Yes,  sir. 

Cross-Examination 

By  Mr.  Thompson: 

Q.     AVill  you  mark  this  for  identification'? 

(Defendant's  Exhibit  M  marked  for  identi- 
fication.) 

Mr.  Gillen:  This  is  an  application  for  employ- 
ment. I  don't  know  what  effect  it  has  on  the  lia- 
bility, may  it  please  the  Court.  I  object  to  it  as 
incompetent,  irrelevant  and  immaterial.  There  is 
nothing  in  it  that  is  material  at  all  that  I  see. 

The  Court:  Let  us  see  what  the  questions  are, 
Mr.  Gillen. 

Q.  (By  Mr.  Thompson) :  Will  you  pass  that 
to  the  plaintiff  and  I  ask  him  to  examine  and  tell 
me  if  that  is  your  signature  that  appears  on  that 
document,  Defendant's  Exhibit  M  for  identifica- 
tion? A.    Yes,  sir. 

Q.     When  did  you  sign  that  document? 

Mr.  Gillen:  The  document  speaks  for  itself.  It 
is  incompetent,  irrelevant  and  immaterial.  He 
hasn't  challenged  any  other  signature  that  has  been 
shown  to  him  here.  [393] 
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The  Court:     Answer  the  question,  if  you  know. 

A.     The  time  when  I  first  tried  for  a  job. 

Q.     That  was  in  July,  1946^ 

A.  It  was  either  the  first  day  or  two  days  be- 
fore that  or  something. 

Mr.  Thompson:  If  it  please  the  Court,  we  offer 
that  part  of  the  document  that  shows  the  signature, 
shows  the  specimen  of  the  signature. 

Mr.  Gill  en:  To  which  we  object.  It  is  incom- 
petent, irrelevant  and  immaterial.  We  have  four 
or  five  signatures  on  purported  statements  which 
we  haven't  challenged. 

The  Court:     It  is  admitted. 

Mr.  Gillen:     Just  the  signature  is  offered  then? 

Mr.  Thompson:  That  part  of  the  document  that 
has  the  signature. 

(Defendant's  Exhibit  M  in  evidence.) 

Mr.  Thompson:     I  have  no  further  questions. 

Mr.  Gillen:  No  further  questions  ,  Your  Honor. 
That  is  all  I  am  prepared  to  offer  by  way  of  re- 
buttal. There  is  one  witness  I  would  like  to  have 
the  opportunity  to  locate,  if  it  please  the  Court. 
We  have  made  an  effort  to  locate  the  party  over 
the  noon  hour. 

The  Court:    Any  surrebuttal ? 

Mr.  Thompson :  I  did  want  to  cross-examine  the 
defendant  as  to  a  question  or  two  ultimately  when 
the  documents  are  [394]  admitted,  that  is  all  I 
have. 
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The  Court:     Do  it  now. 

Mr.  Thompson:  Then,  I  offer  the  exhibits  con- 
ditionally at  this  time. 

The  Court:  ])o  you  want  to  do  it  with  the  de- 
fendant on  tlie  stand  or  do  you  want  the  plaintiff 
on  the  standi 

My.  Thompson :  I  merely  want  the  opportunity 
to  read  the  exhibits  to  the  jur}^  It  isn't  important 
whether  the  defendant  is  on  the  stand. 

The  Court:     You  rest  on  liability'? 

Mr.  Thompson:     Yes. 

The  Court:     Subject  to  offering  the  exhibits? 

Mr.  Thompson:     That  is  right. 

The  Court:  Gentlemen  of  the  Jury,  come  back 
at  half  past  nine  in  the  morning. 

(Jury  excused.) 

Mr.  Gillen:  We  have.  Your  Honor,  some  in- 
structions we  would  like  to  put  in  order,  instruc- 
tions we  intend  to  j)roffer. 

Mr.  Henderson:  We  also  have  a  motion  to  re- 
new, Your  Honor. 

The  Court:     State  your  motion. 

Mr.  Henderson:  We  renew  our  motion  to  the 
Court  to  direct  a  verdict  in  this  case  at  the  close 
of  all  the  evidence  that  has  been  ruled  on  and  the 
unconditional  admissibility  of  the  statements  here. 
The  motion  is  that  at  the  conclusion  of  all  [395] 
the  evidence  there  still  is  no  competent  evidence 
here  to  prove  beyond  perhaps  a  mere  scintilla 
which  is  not  the  rule  in  Federal  Court,  the  defend- 
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ant  has  been  negligent  in  any  respect  whatsoever. 

The  motion  is  divided  into  two  parts ;  one  of  them 
is  directed  to  the  safety  appliance  part  of  the  cause 
and  on  that  gromid  there  is  no  evidence  whatsoever 
there  was  any  violation  of  the  Safety  Apj^liance 
Act;  the  second  portion  is  directed  to  the  Federal 
Employees  Liability  Act  and  we  say  there  is  no 
competent  evidence  beyond  the  Scintilla  Rule,  of 
any  inference  there  was  any  negligence  on  the  part 
of  the  defendant  here. 

The  Court:  I  want  to  accommodate  you  in  this 
respect,  Mr.  Gillen,  I  assume  you  want  to  be  heard 
on  the  admissibility  of  these  statements'? 

Mr.  Gillen:     Yes,  Your  Honor. 

The  Court :  Of  course,  you  will  want  to  be  heard 
on  this  motion  for  a  directed  verdict.  Do  you  want 
to  be  heard  on  those  matters  tonight  or  in  the 
morning  ? 

Mr.  Gillen:  I  would  rather.  Your  Honor,  be 
heard  in  the  morning. 

The   Court:     On   both   of   them? 

Mr.  Gillen:     Yes,  Your  Honor. 

The  Court:  Perhaps  it  would  be  fairer  to  you, 
as  to  the  exhibits  for  you  to  speak  tonight  because 
I  am  inclined  to  [396]  admit  them.  What  I  mean 
is,  if  you  knew  I  was  going  to  admit  them  that 
might  make  a  difference  in  your  argument  for  di- 
rected verdict. 

Mr.  Gillen:     Yes,  I  understand. 

The  Court:  I  haven't  read  them.  I  didn't  want 
to  read  them  until  I  heard  you  fully. 
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Mr.  Gillen:  Yes,  Your  Honor;  that  is  the  rea- 
son why  I  wanted  the  opportunity  if  we  can  obtain 
this  witness,  to  produce  one  more  very  short  wit- 
ness by  way  of  rebuttal  to  attack  the  admissibility 
of  the  statements  or  at  least  part  of  the  statements. 

The  Court:  We  will  do  it  this  way.  I  suggest 
we  all  come  in  at  9:00  o'clock.  We  will  come  in 
ahead  of  the  jury  and  if  you  can  produce  the  wit- 
ness over  night,  we  will  hear  him. 

Mr.  Gillen:  May  I  make  this  suggestion,  Your 
Honor*?  If  I  obtain  the  witness  and  produce  him, 
he  will  be  very  short;  my  argument  against  the 
admissibility  will  be  very  short. 

The  Court:  I  think  you  had  better  figure,  Mr. 
Gillen,  that  I  am  going  to  admit  the  documents. 
I  know  of  no  reason  why  I  shouldn't.  Their  weight 
is  another  question.  But  if  you  have  a  witness 
at  nine  in  the  morning,  we  will  wait  until  the  jury 
comes  at  nine-thirty,  but  if  your  witness  isn't  here 
at  nine  in  the  morning,  be  prepared  to  argue  the 
legal  questions.  [397] 

(Whereupon  a  recess  was  taken  at  5:00 
o'clock  p.m.  until  9:00  o'clock  a.m.  Saturday, 
March  4th.) 

(In  the  absence  of  the  jury.) 

Mr.  Gillen:  Your  Honor  hasn't  ruled  yet.  I 
believe  there  was  to  be  some  further  consideration. 

The  Court:     You  have  another  witness? 

Mr.  Gillen:  I  tried  to  reach  the  witness  last 
night  and  this  morning.  Mr.  Schnee  is  dow^i  at 
the  phone  trying  to  reach  him. 
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The  Court:  I  will  admit  these  exhibits  subject 
to  the  objection. 

Mr.  Gillen:     I  would  like  to  be  heard  on  it. 

The  Court:     Yes. 

Mr.  Gillen:  The  jury  not  being  present  we  can 
speak  more  openly. 

(Arguments  by  counsel.) 

Mr.  Gillen:  As  to  the  first  cause  of  action  per- 
taining to  the  violation  of  the  Safety  Appliance 
Act,  the  plaintiff  has  the  feeling  that  the  evidence 
has  failed  to  reveal  anything  that  would  bring  his 
case  within  the  realm  of  that  act  and  for  that  rea- 
son we  are  quite  willing  at  this  time  to  stipulate 
to  the  dismissal  of  that  cause  of  action. 

The   Court:     Very  well. 

(Jury  returns  to  the  courtroom.) 

The  Court:  You  may  read  your  exhibits  and 
present  your  [398]  pictures. 

Mr.  Henderson:  Gentlemen  of  the  Jury,  we  are 
reading  to  you  at  this  time  Defendant's  Exhibits 
F,  G  and  H,  consisting  of  statements,  the  contents 
of  which  I  will  give  you  as  best  I  can.  Defend- 
ant's Exhibit  G  reads  as  follows: 

Mr.  Gillen :  May  I  request  counsel  if  he  will  de- 
scribe the  document  as  he  goes  along  as  to  hand- 
writing with  reference  to  how  it  was  testified  to? 

Mr.  Henderson:     All  right,  I  will  try  to  do  it. 

The  printed  part  reads  as  follows:  In  one  cor- 
ner there  is  a  little  ''10-36"  and  "S-3500,"  then 
"Southern  Pacific  Company  Statement  Relating  To 
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Accident Tucson,  Arizona    Sheet 

No.  1 Statement  of  Adolpli  J.  Schnee 

Home   address   c/o    S.   P.    Signal   Dept.,    Tucson, 

Arizona Occupation :     Signal  Maintainer .... 

Employer:    S.  P.  Co Business  Address:  Tuc- 
son, Arizona What  day  and  what  hour  did 

accident    occur  ?      August    29,    1946 About 

2:30  P.M. " 

The  Court:  Is  it  agreeable  that  the  reporter 
write  in  the  material  later? 

Mr.  Gillen:     Yes,  Your  Honor. 

The  Court:  He  wants  you  to  disclose  who  got 
that  statement  and  when"? 

Mr.  Gillen:  I  had  in  mind  this,  in  the  body  of 
the  [399]  statement  whether  or  not  in  handwriting 
or  the  writing  of  Mr.  Schnee.  You  heard  Mr. 
Caldwell  went  to  the  hospital  on  the  afternoon  of 
the  day  after  he  was  admitted  and  writing  it  and 
showing  it  to  him. 

The  Court :  Is  that  the  statement  where  Caldwell 
made  notes  and  took  them  home  for  his  wife  to 
typewrite  ? 

Mr.  Henderson:     Yes,  this  is  the  exhibit. 

The  Court:  Was  that  the  day  after  the  acci- 
dent? 

Mr.  Henderson:  No,  September  3rd,  which 
would  be  five  days  later. 

The  Court:     All  right. 

Mr.  Henderson:  ^' Where  did  accident  oc- 
cur? About  2  miles  East  of  Willcox.  Where  were 
you  when  accident  occurred?     Riding  motor  car 
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(number  unknown).  Do  you  know  anyone  who  saw 
accident?  Please  give  names  and  addresses:  No. 
Did  you  witness  accident?  I  was  injured.  Give 
full  account  of  your  knowledge  of  accident:  My 
name  is  Adolpli  J.  Schnee,  age  24,  and  I  have  been 
emjDloyed  by  the  S.  P.  Co.  in  the  Signal  Depart- 
ment since  July  1,  1946.  When  I  first  went  to 
work  for  the  S.  P.  Co.  I  was  thoroughly  instructed 
in  the  operation  of  the  motor  car  by  Mr.  Wallace, 
Mr.  Young,  Mr.  Baj^less,  and  Mr.  Curry.  My  duties 
as  Signal  Maintainer  consist  of  maintenance  of.  all 
automatic  signal  operations,  [400]  including  re- 
charging of  storage  batteries  and  upkeep  of  pri- 
mary batteries  and  line  circuits.  On  the  morning 
before  my  injury  I  went  East  from  Willeox,  check- 
ing lightning  and  relay  arresters,  and  returned  to 
Willeox  at  noon  time  to  have  lunch.  Just  before 
one  o'clock  I  took  the  motor  car  west  as  far  as 
Hado  to  make  my  regular  inspection,  and  tlien  re- 
turned to  Willeox  and  picked  up  the  carbon  discs 
and  brass  bushings  and  started  east  on  the  motor 
car  to  replace  the  lightning  arresters  at  signal 
107.72.  I  was  traveling  on  the  motor  car,  being 
the  only  person  on  the  car,  in  an  easterly  direction 
and  the  motor  car  was  headed  west  and  was  travel- 
ing at  a  speed  of  approximately  25  miles  per  hour, 
when,  at  a  point  approximately  2  miles  east  of  Will- 
eox, the  accident  occurred.  Just  before  the  acci- 
dent occurred,  I  was  facing  in  the  direction  of  the 
movement  of  the  car  but  was  looking  west  watch- 
ing the  block  signals  at  the  east  end  of  Willeox 
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as  a  train  had  pulled  west  out  of  Willcox.  I  was 
looking  backwards  and  occasionally  in  the  direction 
that  the  car  was  moving,  just  before  the  accident. 
I  faintly  recall  a  flash  of  seeing  some  sort  of  metal 
on  one  of  the  rails  and  then  heard  a  clang  and 
everything  went  black.  I  do  not  know  what  the 
piece  of  metal  on  the  rail  was  and  cannot  describe 
it,  as  my  recollection  of  this  part  of  the  accident  is 
veiy  vague.  I  do  not  know  which  rail  this  piece 
of  metal  was  on  nor  the  distance  the  car  was  from 
it  when  I  saw  it,  and  do  not  recall  seeing  it  after 
the  accident.  I  was  miconscious  for  an  [401]  un- 
known length  of  time,  and  when  I  regained  con- 
sciousness was  lying  some  20  feet  from  the  tracks 
in  the  direction  of  the  highway.  I  recall  seeing 
the  motor  car  on  the  same  side  of  tracks  that  I 
was  on,  and  some  distance  east,  which  I  cannot 
estimate.  I  was  unable  to  walk  but  crawled  towards 
the  highway.  I  heard  one  train  pass  by  and 
crawled  several  hundred  feet  to  the  highway.  A 
lady  stopped  in  a  car  headed  west,  and  she  said 
for  me  to  wait  and  she  would  get  help.  I  did  wait 
there,  and  some  one  came  out  from  "Willcox " 

Dated  September  3,  1946. 

/s/  ADOLPH  J.  SCHNEE. 

Witness ; 

/s/  JOHN  D.  CALDWELL. 

/s/  MARY  JO  RUSSELL,  R.N. 
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"and  picked  me  up  in  a  truck.    Before  I  was 

IDicked  up  in  the  truck,  the  sheriff  from  Willcox 
came  out  and  said  that  he  had  been  over  to  the 
tracks  where  the  accident  occurred.  During  the 
afternoon  before  the  accident  or  the  morning  of 
the  accident,  I  do  not  recall  which,  I  rebuilt  a 
battery  on  the  east  end  and  used  a  wooden  stick 
which  I  had  previously  found  in  my  outfit  car, 
and  this  stick  was  11/4"  x  about  11/4"  and  some  2^" 
long.  Inasmuch  as  no  paddle  was  furnished  me 
for  the  stirring  of  the  battery  fluid,  this  was  a  clean 
stick  and  I  used  it  to  stir  the  battery  fluid.  After 
using  this  wooden  stick  I  carried  it  in  a  trough  on 
the  right  side  in  the  [402]  recessed  part  of  the  mo- 
tor car.  There  is  no  clamp  or  other  special  place 
to  keep  this  stirring  stick  on  the  motor  ear.  There 
was  no  defect  in  the  motor  car  (number  unknown) 
which  was  involved  in  the  accideint  insofar  as  I 
know,  but  there  were  no  scooters  which  are  used  to 
shove  any  obstruction  clear  of  the  track,  on  the  rear 
of  this  motor  car,  and  the  ones  in  front  of  the  motor 
car  were  either  worn  or  of  improper  construction  so 
they  did  not  reach  closer  than  one  inch  above  the 
rail.  I  believe  the  sole  cause  of  my  accident  w^as 
the  piece  of  metal  on  the  rail  which  caused  the 
derailment  of  the  motor  car,  rather  than  the  de- 
railment being  caused  by  the  stirring  stick  falling 
from  the  motor  car.  I  do  not  know  where  this 
piece  of  metal  came  from  which  I  saw  on  the  track, 
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\vliifh  caused  my  deraihiieiit.  When  I  was  injured 
I  was  traveling  ui)grade.  My  injuries  consist  of  in- 
jured riglit  foot,  left  knee,  left  hand,  laceration  of 
scaljD,  and  two  broken  and  one  chipped  teeth. 

'Vs/  I,  Adolph  J.  Sclinee,  have  read  the  fore- 
going statement  of  2  pages  and  it  is  true  and  cor- 
rect to  the  best  of  my  knowledge  and  belief. 

"Dated:     September  3,  1946. 

"Witness: 

'7s/  JOHN  D.  CALDWELL. 

"/s/  MAEY  JO  RUSSELL,  R.N. 
"3467  So.  Lundy  Ave." 

That  completes  Exhibit  G  in  evidence.  Exhibit 
F  in  evidence,  gentlemen,  was  the  so-called  Wallace 
Statement,  taken  the  day  after  the  accident,  as  you 
have  heard  from  the  witness  stand,  at  St.  Mary's 
Hospital,  some  time  that  afternoon  and  it  is  the 
so-called  Form  2611  vvhich  you  heard  referred  to 
here  as  Employee's  Report  of  Accident.  It  is 
printed  and  there  are  several  questions  and  an- 
swers.   It  reads  this  way: 

"Division:  Tucson.  Nearest  station:  WiUcox, 
Arizona.  Name  or  No.  of  crossing :  Near- 
est milepost:  1077.  Date  of  accident:  Aug.  29, 
1946.  Time  of  accident:  2:15  p.m.  Clear,  cloudy 
or  foggy :  Clear.  Raining  or  snowing :  No.  Day- 
light,  dusk   or   dark:     Daylight.     Kind   of  train: 

Train  No. : Lds. : Mtys. : 

Tonnage  in  Ms : Engine  No. :  Helper 

Engine  No. :   Direction :     East.     Speed :    25 

M.P.H. 
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''Casualties  to  Persons 

"Name  and  address:  Adolph  J.  Schnee,  S.  P. 
Co.,  Signal  Dept.,  Tucson.  Age:  24.  Sex:  M. 
Married  or  Single:  M.  Nature  and  extent  of  in- 
juries: Lacerated  scalp,  fractured  ankle  and  left 
index  finger  and  hand.  Estimated  days  disability: 
4  mo.  Did  you  see  the  accident:  Yes.  Where 
were  you  when  it  occurred:  On  M-9  motor  car, 
traveling  east.  [404]  Detail  of  cause  and  circum- 
stances :  I  was  backing  up  motor  car  when  I  heard 
a  clang  like  a  piece  of  steel  and  that's  the  last  I 
remember.  I  crawled  to  highway  and  hailed  a  car. 
They  notified  somebody  in  Willcox  and  truck  came 
after  me. 

"Names  and  addresses  of  witnesses:  No  wit- 
nesses. Names  and  addresses  of  relatives  or 
friends:  Mrs.  Beatrice  Schnee,  c/o  Sig.  Dept., 
Tucson.  What  was  done  with  or  for  injured  per- 
sons: Taken  to  Tucson  in  ambulance.  By  whose 
direction:  Willcox  doctor.  Name  and  address  of 
attending  doctor:  Dr.  Francis.  What  did  injured 
person  or  driver  of  vehicle  say  as  to  cause  of  ac- 
cident : Who  was  present  when   statement 

was    made :    Could    accident    have    been 

avoided:   If  so,  how:   Did  any  jerk 

or  rough  handling  of  train  cause  or  contribute  to 

accident : If  so,  explain  fully : Main 

siding  or  yard  track:  Main.  Straight  or  curved, 
right  or  left :  Straight.  Level,  up  or  down  grade : 
Level.    In  cut  or  on  fill :    Fill." 
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Mr.  Henderson:  There  are  a  lot  of  dashes,  shall 
we  just  omit  the  rest  of  them? 

Mr.  Gillen:    Yes. 

Mr.  Henderson:  "Witness:  /s/  M.  O.  Wallace. 
Dated  August  30,  1946.  Signed:  Adolph  J.  Schnee." 

Mr.  Henderson :  That  completes  Exhibit  F.  Ex- 
hibit n  was  onl}'  admitted  partially.  It  was  a 
statement  taken  of  Mr.  Schnee  when  he  was  trans- 
ferred back  to  the  Southern  Pacific  Hospital  the 
first  time. 

"Southern   Pacific   Hospital   Department — 

Surgeon's  First  Injury  Report. 

"Station  48.  Day:  10/3,  1946.  Name  of  injured 
party:  Adoli3h  Schnee.  Age:  25.  Occupation: 
Signal  Maintenance.  Resident:  Willcox.  Mar- 
ried or  single:  Married.  Habits:  ....  Employee, 
passenger  or  what:  Employee.  Date  of  accident: 
8/29,  1946.     Place:     Willcox. 

"1.  Patient's  statement  as  to  manner  of  injury. 
If  employee,  state  whether  on  or  off  duty:  I  was 
riding  on  a  motor  car.  Motor  car  accidentally  de- 
railed. 

"2.  To  what  cause  does  patient  attribute  the 
accident  and  injury?  If  to  negligence  of  anyone, 
w^hom?  Or  if  to  any  defect  in  track,  equipment, 
structure  or  appliance,  what? 

"Motor  car  derailed  probably  due  to  something 
on  the  track  or  something  falling  off  car  onto 
tracks. 
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"3.  Names  and  addresses  of  witnesses:  No 
witnesses. 

"4,  If  insured,  state  liow  much  and  in  what 
Company,  and  what  weekly  indemnity  he  is  to  re- 
ceive, if  any:     No. 

"5.  Has  patient  previously  been  in  good  health: 
Yes. 

"The  foregoing  is  a  true  statement,  to  the  best  of 
my  [406]  knowledge  and  belief. 

"Witness: 

"M.  Stewart. 

'Vs/  ADOLPH  J.  SCHNEE." 

Mr.  Henderson:  Then  in  writing,  the  signature 
"Adolph  J.  Schnee." 

Then,  we  have  these  photographs.  I  hand  you 
the  first  two  taken  at  the  place  of  the  accident. 
Mr.  Lyons  circled  the  place  where  the  stick  went 
into  the  tie. 

(Photographs  submitted  to  jury.) 

Mr.  Henderson:  Defendant's  Exhibits  C-2  and 
C-1,  which  I  am  handing  to  the  first  juror,  are 
pictures  of  the  motor  car  itself  and  the  designa- 
tion by  Mr.  Jacobson,  I  think  it  was,  of  the  broken 
part  of  the  stick  up  under  the  car  and  an  arrow 
pointing  to  the  famous  stick  itself. 

(Defendant's  Exhibits  C-2  and  C-1  submit- 
ted to  jury.) 

Mr.  Henderson:     The  rest  of  these  photographs 
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arc  pictures  of  the  car  in  various  positions  and 
showing  measurements  of  the  car. 

Mr.  Thompson:  The  hist  exhibit  was  the  speci- 
men of  the  signature  admitted  and  only  the  signa- 
ture. Docs  counsel  have  any  objection  to  it  being 
exhibited  to  them  that  way? 

Mr.  Gillen :     Yes,  we  have  never  challenged  that. 

Mr.  Thompson:  Only  the  signature  was  admit- 
ted and  is  there  any  objection  to  handing  it  to 
them  in  that  fashion? 

Mr.  Gillen:     No. 

Mr.  Henderson:  I  hand  you  another  exhibit 
which  is  [407]  merely  the  signature  of  Mr.  Schnee 
on  his  application  for  employment,  for  comparison 
with  his  signature  on  the  three  statements. 

The  Court:     Do  you  have  a  witness,  Mr.  Gillen'? 

Mr.  Gillen:  I  have  some  depositions  and  I  have 
the  plaintiff  whom  I  would  resume  with. 

The  Court :     All  right,  put  him  on. 

ADOLPH  J.  SCHNEE 

recalled  as  a  witness,  having  been  previously  sworn, 
testified  as  follow^s: 

Direct  Examination 

By  Mr.  Gillen: 

Q.  Mr.  Schnee,  in  your  narration  before  this 
Court  as  to  the  sequence  of  events  from  the  time 
you  left  on  the  fateful  trip  until  the  time  you  had 
craw'led  to  the  highw^ay,  I  believe  we  had  concluded 
the  sequence  of  events  at  the  point  w^here  you  were 
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picked  up  on  the  side  of  the  highway,  is  that  cor- 
rect? 

A.  I  believe  I  was  saying  something  about  being 
in  the  ambulance  or  in  the  room. 

Q.  That  is  right,  you  recall  being  moved  and 
you  thought  it  was  in  a  dark  room. 

A.  I  don't  recall  whether  it  was  an  ambulance. 
I  know  it  was  dark  in  there  and  felt  like  I  w^as 
being  moved. 

Q.  Mr.  Schnee,  what  is  the  next  thing  that  you 
recall  being  clearly  conscious  of?  I  don't  mean 
that  day  necessarily,  the  [408]  first  time  that  you 
felt  that  you  clearly  were  cognizant  of  everything 
going  on  about  you? 

A.  The  first  time  I  was  conscious  of  my  sur- 
roundings, things  that  were  being  said  and  people 
I  remember  seeing  was  on  the  very  day  that  some 
sort  of  a  shampoo  was  applied  on  my  head  and 
the  scabs  were  being  removed. 

Q.     From  your  head?  A.     Yes,  sir. 

Q.  Whom  did  you  see  on  that  day  that  you  were 
conscious  of  recognizing  and  talking  to  and  so  on? 

A.  I  remember  talking  to  my  wife.  I  remember 
seeing  my  wife.  I  remember  discussing  the  appear- 
ance of  my  head.  I  remember  that  the  nurse  was 
giving  it  to  me  and  I  recognized  this  nurse's  voice 
in  Court  here  the  other  day,  but  I  don't  remember 
her  face.  From  that  day  on  I  had  distinct  recol- 
lections of  my  wife's  daily  visits.    She  visited  twice 
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a  day,  I  can  swear  to  that,  I  am  swearing  to  it  now. 
From  there  on  she  came  twice  a  day,  whenever 
l)0S8ib]e  and  from  visits  the  conversation  brought 
out  the  visits  before,  succeeding  visits,  I  mean  that 
she  referred  to  other  visits  and  I  wouldn't  know 
what  she  was  talking  about. 

Q.  In  other  words,  she  would  tell  you  things 
she  had  discussed  on  other  visits  and  you  had  no 
recollection  of  discussing  them  with  her? 

A.     Yes,  I  had  occasions  like  that.  [409] 

Q.  Let  me  ask  you  this:  Were  you  conscious 
or  do  you  have  any  recollection  of  the  tirst  surgi- 
cal operation  you  underwent  which  I  believe  the 
record  will  show  was  on  your  hand,  an  open  re- 
duction on  your  left  hand,  were  you  conscious  of 
that? 

A.  Yes,  distinctlj'  remember  that  for  the  reason 
that  Dr.  Francis  told  me,  "TVell,  we  think  we  can 
start  working  on  you  now  and  I  think  you  are 
sufficiently  out  of  shock." 

Q.     That  you  were  sufficiently  out  of  shock? 

A.     Yes,  sir. 

Q.  May  I  have  the  St.  Mary's  Hospital  Record, 
please?  Now^,  you  say  you  recall  that  first  opera- 
tion and  Dr.  Francis  telling  you  he  thought  he  could 
start  working  on  you  now  because  you  w^ere  suffi- 
ciently out  of  shock,  is  that  correct? 

A.     That  is  right,  sir. 

Q.  Referring  to  Plaintiff's  Exhibit  4,  which  is 
presumably  the  complete  record,  at  least  it  has  been 
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identified  as  the  complete  record  of  your  case  from 
St.  Mary's  Hospital  in  Tucson,  referring  to  page 
number  five  under  the  heading  "St.  Mary's  Hospi- 
tal and  Sanitorium,  Progress  Record,  Mr.  John 
Schnee."  I  note  the  record  shows  over  the  doc- 
tor's signature  "9/20/46,  Open  reduction  of  left 
second  metacarpal  with  wire  filiation  of  the  frag- 
ments." That  would  be  September  20,  1946.  Does 
that  assist  you  in  recalling  the  first  date  of  the 
surgical  operation?  [410]  A.     Yes,  sir. 

Mr.  Thompson:  Just  a  minute.  Did  you  say  in 
your  question  that  was  over  the  doctor's  signa- 
ture ? 

Mr.  Gillen:  Yes,  the  doctor's  signature  was  on 
the  page. 

Mr.  Thompson:  It  isn't  over  the  doctor's  sig- 
nature, is  it"? 

Mr.  Gillen:  The  doctor  has  recited  the  same 
things  in  writing 

Mr.  Thompson:  The  only  statement  was  it  was 
over  the  doctor's  signature.  As  I  understand,  it 
is  typewritten  underneath.  Do  I  understand  you 
have  offered  this  record  and  it  is  in  evidence? 

Mr.  Gillen:  It  is  so  marked,  if  you  remember 
the  young  lady  from  the  hospital. 

The  Clerk:     Yes,  it  is  in  evidence. 

Mr.   Thompson:     All  right. 

Q.  (By  Mr.  Gillen)  :  My  question  in  mind  is 
that  the  approximate  date,  as  you  recall,  that  was 
the  date  of  your  first  operation  a  little  over  three 
weeks  after  you  were  in  the  hospital? 
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A.     Yes,  I  remember  definitely  talking  about  it. 

Q.  Were  you  conscious  of  any  subsequent  oper- 
ation, surgical  oi)eration  being  performed  on  you 
shortly  after  the  open  reduction  and  wiring  of  the 
hand? 

A.  After  the  hand,  Dr.  Francis  told  me  to  wait 
a  week.  [411] 

Q.    Wait  a  week? 

A.  Exactly  a  week,  that  is  right,  for  an  opera- 
tion on  my  left  knee  or  another  operation  on  the 
right  ankle,  he  said  he  didn't  know  which. 

Q.     He  said  he  would  do  one  or  the  other? 

A.  He  said  he  would  do  one  or  the  other  de- 
pending on  the  condition.  He  had  to  remove  the 
cast  to  find  out  the  condition  first. 

Mr.  Thompson:  I  object  to  that,  without  inter- 
rupting counsel  constantly,  the  record  is  here  and 
would  be  the  best  evidence.  The  conversation  be- 
tween this  man  and  the  doctor  is  objectionable. 

Mr.  Gillen:  I  agree  the  conversation  would  be 
hearsay,  although  the  doctor  was  a  company  doc- 
tor and  a  representative  of  the  Southern  Pacific 
Company. 

Mr.  Thompson:     If  it  please  the  Court 

Mr.  Gillen:     Call  it  hearsay,  the  record  is  here. 

Mr.  Thompson:    The  statement  made  he  is 

a  company  doctor,  if  your  Honor  please,  the  South- 
ern Pacific  Hospital  is  operated  by  an  association 
of  emi3loyees  and  maintained  from  monies  deducted 
from  their  pay.  It  isn't  owned  or  ojDerated  by  the 
Southern  Pacific. 

Mr.  Gillen:     The  chief  surgeon  is  appointed  by 
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the  Southern  Pacific  and  he  appoints  the  staff  mem- 
bers.    We  have  been  waltzing  around  with  that  a 
couple  of  years.  [412] 

Q.  (By  Mr.  Gillen)  :  The  record  indicates  here 
that  on  September  25,  five  days  after  your  hand 
operation,  it  was  noted  here,  "open  reduction  of 
comminuted  fracture  of  left  patella  with  partial 
excision."  Do  you  recall  or  do  you  have  a  recol- 
lection in  your  mind  of  having  luidergone  that  op- 
eration *?  A.     Definitely. 

Q.  You  were  conscious  and  rational  and  knew 
that  was  being  done  at  that  time'? 

A.  Dr.  Francis  was  kind  enough  to  explain  to 
me 

Q.     Don't  say  that,  that  is  hearsay. 

A.     I  am  sorry.     Yes,  sir. 

Q.  You  have  just  told  what  your  mental  con- 
dition was,  have  things  recalled  to  you  at  that  time, 
also  what  did  happen  to  you.  The  record  also 
shows  you  were  transferred  on  October  3,  1946, 
from  St.  Mary's  Hospital  to  the  Southern  Pa- 
cific Hospital;  you  have  recollection  of  that,  do 
youl  A.     Yes,  sir. 

Q.  I  notice  Defendant's  Exhibit  H  is  dated  Oc- 
tober 3,  1946,  and  is  on  the  form  of  the  Southern 
Pacific  Hospital  at  Tucson  and  is  called,  "Sur- 
geon's First  Injury  Report." 

I  believe  it  will  be  stipulated,  counsel,  all  the 
handwriting  on  this  with  the  exception  of  the  sig- 
nature "Adolph  Schnee,"  all  other  handwriting  in- 
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eluding  the  purported  signature  of  Dr.  Francis  is 

the  handwriting  of  Mrs.  Stewart. 

Mr.  Tlioinpson:  That  is  correct,  that  is  every- 
thing in  [413]  script  is  in  her  handwriting. 

Mr.  (Jillen:     Yes. 

Q.  (By  Mr.  Gillen) :  Do  you  recall  signing  any 
document  upon  your  entrance  to  the  Southern  Pa- 
cific Hospital  ? 

Mr.  Thompson:  Just  a  minute,  if  it  please  the 
Court.  I  understood  in  that  phase  of  the  case  the 
witness  was  interrogated  about  this  whole  matter 
and  gave  his  recollection  or  lack  of  recollection.  I 
understand  now^  it  is  to  the  medical  i^hase. 

The  Court:  I  am  not  disposed  to  limit  counsel. 
You  can't  draw  too  close  a  line. 

Mr.  Gillen :  I  am  not  going  to  prolong  it  in  view 
of  the  previous  interrogation  and  the  jury  having 
seen  the  statements. 

The  Court :    Go  ahead. 

Q.  (By  Mr.  Gillen)  :  Did  you  tell  Mrs.  Stew- 
art upon  the  date  of  your  admission  to  the  Southern 
Pacific  Sanitorium  ujDon  transfer  from  St.  Mary's 
Hospital,  did  you  say  this  to  her:  "Patient  was  rid- 
ing on  a  motor  car.  Motor  car  accidentally  de- 
railed. Motor  car  derailed  probably  due  to  some- 
thing on  the  track  or  something  falling  off  car  onto 
tracks.  No  witnesses."  Did  you  make  any  such 
statement  to  Mrs.  Stewart  at  that  time? 

A.  I  do  not  recall  making  such  a  statement.  As 
God  is  my  witness  I  don't  believe  I  did.     I  don't 
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remember  saying  anything  like  that,  yet  I  can  see 
I  might  have,  but  as  God  is  my  witness  I  don't  re- 
call making  such  a  statement.  [414] 

Q.  Do  you  have  any  recollection  of  anything 
falling  off  your  car?  Did  anybody  suggest  that  to 
you? 

A.  That  was  what  I  was  coming  to.  I  was  com- 
ing to  the  fact  that  during  the  course  of  Mr.  Cald- 
w^ell's  visit  up  to  St.  Mary's  Hospital,  he  at  times 
talked  about  a  statement  he  had  gotten  from  me 
and  he  made  references  to  it. 

Q.  Did  you  ask  him  to  let  you  see  that  state- 
ment ? 

A.  I  don't  recall  whether  I  did  or  not,  Mr. 
Gillen. 

Q.  Do  you  recall  giving  Mr.  Caldwell  a  state- 
ment? A.     I  do  not. 

Q.  Do  you  have  any  recollection  of  ever  having 
told  anybody  you  saw  a  piece  of  bright  metal  on 
the  track  and  heard  a  clang  of  metal  ? 

A.     I  don't  recall  ever  saying  that. 

Q.  Did  you  on  the  date  of  the  accident  see  a 
piece  of  bright  metal  on  the  track  and  hear  a  metal- 
lic clang?  A.     I  did  not. 

Q.  You  were  transferred  to  the  Southern  Pa- 
cific Hospital  and  you  remained  there  for  some 
short  period,  did  you?  A.     That  is  right,  sir. 

Q.     Then  what  happened? 

A.  It  wasn't  but  a  couple  of  days  my  foot 
started  bothering  me,  my  right  foot. 
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Q.     Describe  what  liappeiied  to  your  foot. 

A.     The  foot  swelled  up.  [415] 

Q.     Was  the  cast  on  the  footf 

A.  Most  of  it  was  on  the  foot,  I  believe  it  was 
split,  some  part  of  it  on  top  removed.  I  know 
most  of  it  was  on  there  when  it  swelled  up.  The 
tightness  of  it  began  to  tell  and  that  was  causing 
me  a  lot  of  pain. 

Q.     Was  the  pain  severe? 

A.     I'll  say  it  was. 

Q.     What  happened  then? 

A.  Ur,  Francis  was  out  of  town  and  Dr.  Schultz 
attempted,  I  believe,  to  get  it  under  control  by 
renewing  the  penicillin  shots. 

Q.  You  finally  transferred  back  to  St.  Mary's 
Hospital  ? 

A.  Immediately  after  Dr.  Francis  returned,  I 
think  from  a  football  game,  he  made  arrangements 
for  me  and  I  believe  I  had  to  sign  another  piece 
of  i^aper  there  for  the  coming  operation  or  transfer, 
I  don't  know^  which  it  was. 

Q.  What  happened  then  back  at  St.  Mary's  Hos- 
pital? 

A.     At  St.  Mary's  Hospital  I  w^as  operated  on. 

Q.     Operated  on  in  what  part  of  your  body? 

A.     The  right  ankle. 

Q.     Then,  what  was  done? 

A.  Of  course,  then  after  that  operation  I  stayed 
there  and  Dr.  Francis  attempted  to  get  some  move- 
ment in  my  left  knee. 
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Q.     Get  some  movement  out  of  your  left  knee? 

A.  Yes.  You  asked,  me  before  what  occurred  at 
the  S.  P.  [416]  Hospital.  At  that  time  they  re- 
moved the  cast  on  my  left  knee  and  that  same  day, 
or  the  day  after,  they  removed  the  steel  sutures 
on  the  outside  of  the  knee,  running  from  one  side 
to  the  other.  When  they  did  that,  they  took  me  in 
the  X-ray  room  and  started  on  this  job  and  at  the 
same  time  attempted  to  take  pictures  of  my  right 
foot.  They  had  the  bed  in  there  and  two  doctors, 
Dr.  Schultz  and  another  doctor ;  there  were  at  least 
two  or  three  nurses  and  my  wife  had  come  in  there, 
not  knowing  the  visiting  hours  and  she  first  heard 
noises,  that  was  the  reason  she  came  in  there. 

Q.     You  can't  describe  thaf? 

A.  I  was  lying  in  the  bed  with  this  one  doc- 
tor working  on  my  knee  and  pulling  out  the  steel 
sutures;  I  was  in  such  agony  I  actually  got  the  bed 
sheet  and  bit  into  it.  Mr.  Caldwell  held  me  down 
in  the  bed. 

Q.    You  didn't  have  any  anaesthetic? 

A.     No,  sir. 

Q.     Can  you  fix  the  date? 

A.  I  know  it  was  immediately  after  I  came  from 
St.  Mary's  Hospital  into  the  Southern  Pacific  Hos- 
pital. 

The  Court :  What  was  the  word  you  used,  some- 
body held  you  down? 

The  Witness:     He  held  my  arm. 

The  Court :     H-e-l-d,  is  that  the  word  ? 
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Tlio  Witness:     Held.   [417] 

Q.  (By  .Mr.  Gillen) :  Mr.  Caldwell  held  you 
down? 

A.  And  my  father-in-law  was  on  the  other  side 
on  my  ann. 

Q.  Now,  Mr.  Schnee,  when  you  went  back  to  St. 
Mary's,  your  foot  was  operated  and  Dr.  Francis 
tried  to  develop  any  movement? 

A.     That  is  right. 

Q.  Were  you  operated  any  more  in  St.  Mary's 
Hospital  or  any  more  in  Tucson? 

A.     Not  at  any  time. 

Q.  Was  anything  done  about  your  hernia  down 
here?  A.     No,  sir. 

Q.  During  the  time  you  were  in  the  hospitals 
in  Tucson  here,  will  you  describe  to  the  Jury  what 
type  of  pain  you  suffered,  if  any?  You  have  de- 
scribed one  incident,  but  describe  the  pain  you 
suffered  from  the  various  parts  of  your  body  that 
were  injured. 

A.  My  left  knee  was  stiff  and  until  the  time  they 
tried — of  course,  when  they  tried  to  get  movement 
into  it,  then  was  when  I  suffered  more  pain  than  I 
ever  did  in  my  life.  They  had  an  orderly  come  in 
the  therapy  room  and  hold  onto  the  top  part  of  my 
leg  while  the  nurse,  I  forget  her  last  name,  I  think 
her  first  name  was  Lucy,  while  she  attempted  to  get 
movement  in  this  foot,  and  at  times  the  pain  was 
so  terrific  and  that  was  the  reason  she  would  get 
this  man  to  hold  this  part  of  my  body  down. 


k 
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Q.     How  long  did  that  continue"?  [418] 

A.  That  continued  for  a  long  time.  It  continued 
the  last  time  I  came  back,  this  second  trip  after 
I  returned  from  this  operation  on  my  foot  to  the 
S,  P.  Hospital  again,  from  then  on. 

Q.     Were  you  given  any  trouble  from  your  foot  ? 

A.     The  foot  trouble  has  been  with  me  constantly. 

Q.  What  was  the  nature  of  any  discomfort  or 
pain  you  have  had  in  your  foot? 

A.  After  that  last  operation  on  the  foot  I  men- 
tioned  

Q.  I  am  not  talking  about  the  last  operation,  I 
am  talking  about  from  the  very  beginning.  Were 
you  conscious  of  any  pain  or  discomfort  in  your 
foot? 

A.  From  the  very  beginning  the  pain  was  such 
I  had  i-ce  packs  on  there.  I  remember  on  several 
occasions  I  tried  to  get  ice  and  they  wouldn't  have 
it  on  hand  right  away  and  the  pain  would  be  ter- 
rific; when  the  ice  would  melt  and  it  would  get 
warm. 

Q.  Was  that  sharp  pain,  dull,  how?  Can  you 
describe  the  pain  and  can  you  describe  anything 
different  you  have  experienced  ? 

A.  I  can  say  I  have  never  had  any  sharp  pains 
at  any  one  particular  spot,  but  it  was  a  pressure 
from  the  inside  in  the  ankle  that  was  there  con- 
stantly, and  some  of  it  has  been  with  me  ever  since. 
It  is  like  when  I  sprained  an  ankle  before  I  was 
hurt,  before  you  get  it  back  in  place  it  felt  like  it 
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was  sprained  all  the  time.  It  feels  like  it  is  sprained 
now.  [419]  I  want  to  move  it  and  it  feels  like  it  is 
hooked  on  something. 

Q.  Do  yon  have  any  discomfort  from  your  head 
and  do  you  retain  any  discomfort  from  your  head? 

A.  At  the  very  time  I  described  at  the  time  my 
wife  came  in  there  with  the  shampoo,  I  remember 
that  then  I  had  a  pressure,  a  dull  pain  in  my  head, 
and  after  that  I  had  big  welts  on  it.  When  they 
wore  down  and  the  surface  got  more  or  less  flat,  I 
didn't  have  that  pain  any  more.  Lately  I  haven't 
exjjerienced  any  of  that  except  on  occasions  I  get 
a  sharp  pain  but  it  doesn't  last  long,  maybe  two 
seconds,  maybe  eight  seconds. 

Q.     How  often  does  that  come? 

A.  It  doesn't  come  often.  It  doesn't  come  any 
set  time.  I  haven't  had  any  now  for  a  couple  or 
three  weeks.  But  before  that,  about  three  or  four 
months  ago,  I  used  to  get  them  more  often,  but  I 
don't  any  more. 
■    Q.     What  part  of  your  head  did  you  indicate? 

A.  I  get  them  on  both  sides,  on  this  side  and  the 
other  side,  and  I  do  exjDerience  relief  by  putting  my 
hand  on  it,  incidentally,  and  applying  loressure. 

Q.     Applying  pressure  to  it? 

A.     That  is  right. 

Q.     Do  you  have  ridges  on  your  scalp  and  skull? 

A.     Yes,  sir. 

Q.     Indentations?  [420]  A.     Yes,  sir. 
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Q.  Can  they  be  felt  by  palpation,  by  rubbing 
your  hand  over  the  head"? 

A.     You  can  put  your  fingers  on  it  and  feel  it. 

Q.  I  don't  know  whether  Your  Honor  will  per- 
mit of  that,  but  it  is  available  for  the  Jury  to  feel 
the  man's  head.  Your  teeth  you  lost,  did  you  have 
any  pain  or  discomfort  from  the  teeth? 

A.  I  had  discomfort  after  I  got  my  teeth,  but 
before  that  for  a  long  time  I  had  difficulty  talking 
and  I  have  a  distinct  recollection  of  my  jaw  feeling 
like  it  was  out  of  place  for  the  longest  time. 

Q.  Did  it  make  any  difference  in  your  manner 
of  speaking?  A.     I  should  say  it  did. 

Q.  Your  teeth  have  been  replaced  by  artificial 
teeth?  A.     That  is  right. 

Q.  Do  you  have  any  trouble  with  your  hand,  any 
appreciable  trouble  with  your  hand? 

A.  I  don't  have  any  appreciable  trouble  with 
my  hand,  other  than  performing  a  twisting  motion, 
wringing  out  a  towel  or  facecloth. 

Q.     What  sensation  do  you  feel? 

A.  I  have  a  distinct  dull  ache  right  in  here  (in- 
dicating) . 

Q.  Other  than  that,  your  hand  doesn't  give  you 
any  discomfort? 

A.  Oh,  yes,  when  I  walk  on  crutches  and  apply 
too  much  weight  [421]  on  this  part  of  my  hand. 

Q.  Now,  prior  to  the  time  you  had  this  accident, 
did  you  wear  glasses? 

A.     No,  sir,  I  didn't  wear  glasses  in  my  life. 
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Q.     When  did  you  get  the  glasses'? 
A.     r  got  tlic  glasses  wliile  1   was  lying  in  the 
Sdiithern  Pacific  Hospital  in  California,  San  Fran- 
cisco. 

Q.     Why  did  you  get  the  glasses? 
A.     I  experienced  a  blurriness. 
Q.    Blurriness  ? 

A.    Yes,  sir.    At  a  distance  people  would  wave 
hello  to  me  at  the  other  end  of  the  room;  with  my 
glasses  off  I  wouldn't  know  who  they  were. 
Q.     Did  that  come  on  suddenly  or  gradually*? 
A.     Gradually. 

Q.     Gradually  from  the  time  of  the  accident? 
A.    Yes.   It  is  worse  now. 

Q.  With  regard  to  your  knee,  do  you  have  any 
1  discomfort  with  that  knee  and  describe  what  dis- 
(  comfort  you  did  have  from  the  beginning. 

Q.     The  discomforts  were  extreme  and  they  are 

'  still  there  more  than  ever,  I  believe.    I  have  es- 

I  pecially  discomfort  when  attempting  to  get  up  from 

a  seat  or  when  attempting  to  lift  my  foot  this  way 

(indicating).    I  can  put  my  hand  down  and  I  can 

feel  a  crack.  [422] 

Q.  What  the  doctor  calls  crepitation,  grinding 
'  or  cracking?  A.    Yes,  you  can  feel  it. 

Q.  Do  you  have  to  balance  all  the  weight  of  your 
I  body  and  walking  activity  on  the  left  leg? 

A.     Well,  other  than  the  time 

Q.     Other  than  the  aid  you  get  from  crutches? 
A.     I  attempt  a  lot  of  times  to  lean  on  my  elbows 
or  other  knee. 
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Q.    You  can 't  bear  any  weight  on  your  right  foot  ? 

A.     No,  sir. 

Q.     Is  your  right  foot  still  open  and  draining? 

A.    Yes,  sir. 

Q.     Tell  us  about  your  right  foot. 

A.     The  condition  of  it  at  this  time? 

Q.     Yes. 

A.  It  is  twisted  through  the  inside  and  the  heel 
is  pushed  in,  it  is  more  flat  appearance  in  the  back. 
All  the  right  ankle  is  gone  except  the  upper,  just  a 
part  of  it  on  the  top.  There  is  a  big  indentation 
here  in  the  side  with  a  hole,  maybe  an  inch  or  an 
inch  and  a  quarter;  I  don't  know  how  deep  it  is. 

Q.  What  discomfort  have  you  had  with  that 
foot? 

A.  The  discomfort  as  described  before,  just  like 
the  darned  thing  is  sprained,  still  that  way. 

Q.     Did  you  ever  have  any  pain  in  that  foot? 

A.  I  had  plenty  of  pain.  I  had  what  they  call 
"flare-ups."  [423] 

Q.  Will  you  describe  those  flare-ups  and  what 
caused  them,  if  you  know? 

A.  The  drainage  on  the  side  with  the  big  hole 
stops  and  the  pus  or  whatever  it  is  inside  tries  to 
come  out  somewhere  else. 

Q.    Forms  an  abscess,  in  other  words? 

A.  I  guess  you  would  call  it  that.  It  shows  blue 
over  on  the  other  side. 

Q.    Like  a  boil? 
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A.  No,  I  don't  think  like  a  boil.  It  is  all  over  an 
area. 

Q.     Does  it  swell  ?  A.     Oh,  yes,  sir. 

Q.     Then,  what  is  done  to  relieve  that  ? 

A.  It  has  been  relieved  by  me  just  putting  on  a 
heat  pack  there,  keeping  a  heat  pack  on  it  all  the 
time,  and  it  has  been  taken  out  with  a  big  syringe, 
a  needle,  and  I  have  to  go  down  there  sometimes. 
I  went  down  there  at  the  U.  C.  Hospital  in  Califor- 
nia there  every  day  for  maybe  a  half  a  week  and 
had  a  lot  of  trouble  with  it  in  between  operations. 

Q.     Insert  the  needle  and  suck  out  the  fluid? 

A.  Do  that  and  cut  part  of  the  cast  away  and 
l)ut  a  heat  pack  on  it  and  go  back  and  take  some 
more  of  the  cast  off,  and  try  to  get  me  relieved  that 
way. 

Q.  When  you  went  to  the  S.  P.  Hospital  in  San 
Francisco,  what,  if  anything,  was  done  there  in  the 
way  of  surgical  care? 

A.  I  forget  all  the  operations,  what  they  were 
all  about.  [424] 

Q.  Prior  to  coming  to  Tucson  for  this  case,  how 
many  surgical  operations  had  you  undergone  on 
various  parts  of  your  body? 

A.  I  think  it  was  21  or  22.  I  had  to  write  them 
down  and  look  it  up  in  a  book. 

Q.     Do  you  have  some  memorandum  ? 

A.  Twenty-first  operation  on  the  right  ankle,  that 
would  be  a  bone  graft,  February  20th,  this  year. 

Q.  February  20th  of  this  year  was  the  twenty- 
first  operation  ?  A.     Twenty-first  operation. 
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Q.     That  included  all  of  your  operations  ? 

A.     Yes,  sir. 

Q.  Did  you  have  some  hernia  operation  to  repair 
a  hernia  at  the  Southern  Pacific  Hospital  in  San 
Francisco  ? 

A.  That  hernia  was  never  discovered  until  July 
or  August,  somewhere  in  there  of  1947,  and  they 
operated  on  the  thing  and  it  wasn't  but,  I  think, 
nine  months  after  I  experienced  trouble  again  and 
after  checkmg,  I  found  out  the  same  one,  I  think 
about  the  same  place. 

Q.     So  you  had  two  hernia   repair  operations'? 

A.  Yes.  They  operated  on  it  and  discovered  later 
on,  shortly  after  that,  it  came  back  again. 

Q.  So  you  have  a  hernia  now;  you  wear  some 
sort  of  a  support? 

A.  I  do  on  occasion,  but  as  long  as  I  can  sit 
down  often  enough  I  don't  have  too  much  pain  with 
it.  [425] 

Q.     Does  that  give  you  pain  and  trouble  too"? 

A.  It  does,  when  I  attempt  to  hang  my  foot 
down  straight. 

Q.  Was  there  more  than  one  operation  per- 
formed on  your  foot  at  the  Southern  Pacific  Hos- 
pital in  San  Francisco? 

A.  Yes.  When  we  first  came  there  in  May,  they 
operated  on  the  right  foot  and  they  operated  some- 
where in  August  or  September,  and  I  think  in  No- 
vember they  operated  on  it  again,  and  they  operated 
on  my  left  knee  too,  took  out  some  steel  sutures 
from  the  inside  that  time. 
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Q,  Now,  how  long  in  all  were  you  hospitalized 
ill  the  various  hospitals  prior  to  going  to  the  Uni- 
M'rsity  of  California  Hospital? 

A.     St.  Mary's  Hospital. 

Q.  And  the  Southern  Pacific  Hospital  in  Tucson 
and  the  Southern  Pacific  Hospital  in  San  Fran- 
cisco? A.    Yes,  three,  three  hospitals. 

Q.  I  say,  how  long  were  you  hospitalized  in  all, 
;  approximately?  A.     In  all  together? 

Q.     Not  including  the  University  of  California. 

A.  You  mean  the  extent  of  the  hospitalization  or 
period  ? 

Q.     The  time  you  spent  in  hospitals  in  all  ? 

A.  About  two  months  down  here  at  St.  Mary's 
Hospital,  and  altogether  I  guess  about  a  month  in 
the  Sanitorium,  the  S.  P.  Hospital  down  here. 

Q.  You  went  back  to  the  Southern  Pacific  Hos- 
pital  [4^15] 

A.  Yes,  I  am  takiiig  it  all  in  one;  and  the 
Southern  Pacific  Hospital  in  San  Francisco.  I  guess 
altogether  about  ten  months  to  a  year. 

Q.  Under  what  circumstances  did  j^ou  leave  the 
Southern  Pacific  Hospital  in  San  Francisco,  cease 
to  be  a  patient  in  the  Southern  Pacific  Hospital  in 
San  Francisco? 

A.  They  told  me  I  was  no  longer  entitled  to 
hospitalization. 

Q.     Did  you  receive  any  letter  to  that  effect? 

A.     I  did  after  I  asked  for  it. 

Q.     Can  you  tell  us  what  it  was  you  were  told 
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that  you  had  no  further  medical  attention  coming 
from  the  Southern  Pacific  Company?  Can  you  tell 
us  approximately  when  that  was  you  were  dis- 
charged from  the  Southern  Pacific  Hospital  in  San 
Francisco  ? 

A.     It  was  this  year,  this  spring,  sometime  tJiis 
spring. 

Q.     And  I  have  the  letter  ? 


May  or  April. 

Was  it  in  May,  1948? 

No,  it  must  have  been  1949. 

Following  your  discharge  from  the- 

1949,  May,  1949. 

May  of  1949?  A.     Yes. 


Following  your  discharge  then,  from  the 
Southern  Pacific  Hospital,  at  the  time  of  your  dis- 
charge what  was  your  condition  [427]  with  relation 
to  your  foot,  was  it  still  draining? 

A.  The  foot  had  an  open  wound  or  hole  in  it 
and  it  was  draining,  was  draining  constantly,  and 
I  had  especially  requested  any  sort  of  hospitaliza- 
tion because  it  was  paining  me  at  that  time ;  because 
sometimes  the  darned  thing  would  form  the  proud 
flesh  on  it  and  wouldn't  drain  for  maybe  a  day  o]- 
two.  I  went  down  there  and  asked  them  to  let  mo 
have  some  pain  pills. 

Q.  That  was  the  condition  when  you  were  re- 
leased from  the  Southern  Pacific  Hospital  in  San 
Francisco  ?  A.    Yes. 

Q.  What  did  you  do  then  to  get  yourself  soni<^ 
surgical,  medical  aid? 
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A.  The  minute  I  got  that  written  request  I  went 
there  to  the  U.  C  Hospital  because  I  had  been  there 
before  and  tried  to  get  in  it. 

Q.  Were  you  afforded  an  opportunity  to  get  into 
I  the  University  of  California  Hospital  ? 

A.  I  did  with  that  written  letter  from  the  S.  P. 
.  Hospital. 

Q.  When  you  showed  them  the  letter  from  the 
;  Southern  Pacific  Hospital,  they  let  you  in  the  Uni- 
versity of  California  Hospital?  A.     Yes. 

Q.  You  went  in  there  as  a  paid  clinic  patient, 
that  is  where  you  paid  part  of  the  charges?  [428] 

A.     I  was  in  there  under  the  full  rate. 

Q.     Full  rate,  what  do  you  mean  by  that  ? 

A.  They  determine  the  rate  just  for  your  bed 
and  daily  rate,  by  that  they  charge  the  medicine 
and  ever}i:hing  else  accordingly,  operating  room 
over  that.  In  other  words,  if  your  rate  is  less  than 
the  operating  room,  the  cost  is  less. 

Q.  How  many  times  have  you  been  an  in-patient, 
that  is  in  bed  at  the  University  of  California  Hos- 
pital and  how  many  operations  have  been  performed 
on  you  there  f 

A.     Can  I  look  it  up  ?  It  is  ten  or  eleven. 

Q.    Either  ten  or  eleven  operations  on  your  foot  ? 

A.    Yes.  I  think  it  is  eleven. 

Q.    Eleven  operations  on  your  foot  ? 

A.    Yes. 

Q.  Can  you  describe  what  they  have  been  doing 
by  way  of  operating  on  your  foot  ? 
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A.  The  first  one,  they  took  out  all  the  bone  that 
had  deteriorated. 

Q.     Took  out  all  the  bone  that  had  deteriorated? 

A.     They  had  to  take  out  healthy  bone  too. 

Q.  Do  you  know  whether  or  not  there  has  de- 
veloped this  infection  known  as  an  osteomyelitis 
condition  ? 

Mr.  Thompson:  I  object  to  that  on  the  ground 
it  is  calling  for  a  conclusion  of  a  lay  witness. 

Q.  (By  Mr.  Gillen)  :  All  right.  They  took  out 
affected  bone,  [429]  is  that  correct  1 

A.     Yes,  sir. 

Q.  What,  if  anything,  else  did  they  do,  if  you 
know? 

A.  First,  after  they  took  out  the  bone  they  went 
in  a  second  time  to  remove  additional  bone  to  allow 
it  to  form  a  granulated  tissue  for  the  bone  grafts 
they  had  in  mind, 

Q.     For  bone  grafts'?  A.     Yes. 

Q.  By  the  way,  did  you  go  under  general  anes- 
thetics on  these  occasions? 

A.     As  I  understand  it,  every  time. 

Q.     You  know  whether  or  not  you  were  put  out? 

A.     Oh,  yes. 

Q.     Rendered  unconcious? 

A.  Yes.  One  time  I  had  what  they  call  nerve 
block.  I  don't  know  whether  you  call  that  a  general 
or  not. 

Q.  Where  did  they  get  the  bone  to  use  for  bone 
graft?  A.     Took  it  out  of  my  right  hip. 
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Q.     Of  course,  they  oi)ened  your  hip  to  do  that? 

A.     I'll  say,  yes,  sir. 

Q.  Was  that  the  nature  of  all  the  operations,  so 
far  as  you  know,  the  ten  or  eleven  operations  at  the 
University  of  California  up  until  February  20,  1950, 
cleaning  out  the  tissue  and  putting  in  bone  grafts'? 

A.     Yes,  sir.  [430] 

Q.  Did  those  operations  leave  you  with  any  dis- 
comfort, either  before  or  after  the  ten  or  eleven 
operations,  leave  you  with  any  pain  ? 

A.  I  am  in  pain  now,  as  far  as  that  goes.  My 
hip  still  doesn't  feel  right,  have  a  little  feeling  in  it. 

Q.     How  about  your  foot  *? 

A.  My  foot  still  feels  it  is  sprained.  That  is  the 
feeling  I  have  in  it  right  now. 

Q.  Do  you  have  any  record  of  the  actual  ex- 
penses you  have  been  put  to  for  medical  care  or 
surgical  care  or  medicines,  anything  of  that  nature, 
in  comiection  with  your  injuries  that  you  have  paid 
for  yourself? 

I   A.    Yes,  sir.   I  believe  I  put  them  with  your  pa- 
pers. 

Q.  All  right.  May  I  have  the  envelope  passed  to 
the  witness? 

(Envelope  handed  to  witness.) 

Q.  In  the  interest  of  time  we  will  have  those 
assembled  another  time  and  ask  you  about  them.  Let 
me  ask  you  this :  when  you  were  working  at  the  time 
you  were  injured  on  the  railroad  in  1946,  what  sal- 
ary were  you  earning  at  that  time  ? 
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A.     I  wasn't  earning  a  salary  immediately. 

Q.    What  pay  were  you  getting  ? 

A.     I  was  self-employed. 

Q.  No,  no.  While  you  were  working  for  the  rail- 
road, what  was  the  rate  of  pay  you  were  drawing, 
at  the  time  you  had  the  accident  ?  [431] 

A.  At  the  time  I  had  the  accident,  I  think  it  was 
a  dollar  and  twenty-three  cents,  somewhere  around 
that,  a  dollar  twenty-three  an  hour. 

Q.     What  was  your  average  monthly  earnings? 

A,  The  average — I  didn't  have  at  any  time  a  full 
pay  check,  monthly  pay  check,  so  it  would  be  hard 
to  determine. 

Q.  You  were  paid  at  the  Southern  Pacific  Com- 
pany twice  a  month  1 

A.  Yes.  What  I  meant  to  say,  Mr.  Gillen,  I  had 
three  promotions  there  in  so  short  a  time  it  made 
my  pay  scale  different. 

Q.  On  what  rate  of  pay  were  you  working  at  the 
time  you  had  been  transferred  to  Willcox  ?  You  had 
been  there  about  ten  days  working  before  you  were 
hurt? 

A.  At  the  rate  of  a  dollar  and  twenty-three  and 
a  half  cents  an  hour.  I  think  it  amounted  to  $250 
or  thereabouts  a  month;  that  is  without  any  over- 
time. 

Q.    Without  any  overtime?  A.     Yes. 

Q.  Have  you  been  able  to  work  at  that  or  any 
other  occupation  since  that  time?  A.     No,  sir. 

Q.  Have  you  earned  any  money  since  that  time 
by  employmg  yourself?  A.    No,  sir.  [432] 
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Q.  And  that  is,  of  course,  since  the  29tli  of  Au- 
gust, 1946,  is  that  correct !  A.     That  is  right. 

Mr.  Gillen :  By  the  way,  before  we  forget  it,  may 
I  ask  if  counsel  is  willing  to  stipulate  to  the  life  ex- 
pectancy of  this  young  man.  I  have  offered  an  in- 
.  struction  of  life  expectancy  based  on  the  recognized 
tables,  at  the  same  time  not  proving  it  I  believe  his 
life  expectancy  at  his  present  age  is  forty  years.  The 
1941  Standard  ordinary  mortality  table,  his  life  ex- 
pectancy at  27  is  forty  years.  When  is  your  birth- 
day? A.     September  20,  1921. 

Mr.  Thompson:  To  make  my  position  clear,  I 
am  willing  to  stipulate  to  any  standard.  I  do  not 
have  the  figures  before  me  and  would  not  stipulate 
to  that  amount,  but  if  the  Court  states  that  is  the 
standard. 

Mr.  Gillen:  Based  on  any  evidence  he  wishes  to 
produce. 

Mr.  Thompson:     We  will  state  later  whether  or 
not  it  is  admissible, 
{i    Mr.  Gillen:     It  is  always  admissible,  as  I  under- 
stand it,  where  permanent  injury  is  involved. 

Mr.  Thompson:  It  isn't  a  case  of  death,  it  is  a 
case  where  he  be  permanently  and  totally  injured 
the  rest  of  his  life  is  the  question. 

Mr.  Gillen:  I  think  the  medical  men  will  tell 
you  [433]  something  about  that. 

Q.  Now,  have  you  assembled  your  expenses  you 
have  incurred  since  that  time?  I  thought  you  had 
them  in  your  book  there.  I  thought  you  kept  notes 
as  I  directed  you  ? 
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A.  The  only  one  I  have,  I  have  with  my  wife 
and  my  income  tax  statement  at  my  home  in  San 
Francisco. 

Q.  Wliat  is  the  present  condition  of  the  right 
foot  with  relation  to  whether  it  is  healing,  oj)en  and 
draining  at  this  time  ?  Just  what  is  the  condition  of 
it  at  this  time? 

A.  It  is  open,  it  is  draining.  I  redress  it  myself, 
put  clean  dressings  on  and  my  wife  gives  me  two 
shots  of  penicillin  a  day. 

Q.  Do  you  know  what  units  of  penicillin  you  re- 
ceive daily? 

A.  It  is  four  million  units  per  CC.  and  there  is 
in  each 

Q.  How  many  CC's  of  penicillin  do  you  receive 
daily? 

A.  Two  CC's,  one  in  the  morning  and  one  at 
night. 

Q.  One  CC.  in  the  morning  and  one  CC.  at  night, 
is  that  correct?  A.    Yes. 

Q.     How  is  that  administered  to  you  ? 

A.     It  is  administered  in  my  side,  buttock. 

Q.     With  a  hypodermic  needle? 

A.    Yes,  sir. 

Q.  Was  your  wife  instructed  on  the  use  of  a 
hypodermic  needle  in  order  to  save  you  expenses  in 
administering  this  ?  [434] 

A.  She  was  instructed  iii  this  when  she  started 
working  with  the  bone  graft,  when  I  was  able  to 
have  three  weeks  between  operations ;  but  first,  when 
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T  went  to  the  U.  C.  Hospital  they  had  operations 

coming  up  there  every  week  and  I  would  stay  right 

tliere. 

Q.  Now,  you  have  intervening  three  weeks  be- 
tween operations  and  they  have  instructed  your  wife 
how  to  give  you  penicillin  injections,  is  that  right  ? 

A.    Yes. 

Q.  Is  your  hip  open  or  closed  where  they  took 
the  bone  for  bone  graft?  A.     No,  it  is  closed. 

Q.  Did  they  have  retained  and  preserved  in  a 
bone  bank  that  bone  they  took  from  your  hip? 

A.  They  have  taken  the  bone  out  and  put  it  in 
a  bone  bank. 

Q,  That  is  a  place  where  they  keep  the  bone 
alive  for  grafting  purposes  ?  A.     That  is  right. 

Q.     Like  a  blood  bank?  A.     That  is  right. 

Q.     They  draw  on  that  for  your  operations? 

A.  That  is  what  I  understand.  I  don't  know 
whether  they  still  have  any  or  not. 

Q.  When  are  you  due  to  return  to  the  Univer- 
sity of  California  Hospital  for  further  bone  graft 
operation?  [435] 

A.     It  will  be  three  weeks  from  February  20th. 

Mr.  Gillen:  I  think  that  is  all  with  this  witness 
at  this  time  with  this  exception,  if  it  please  the 
Court,  I  didn't  want  to  take  up  the  time  of  the 
Court  to  show  him  his  bills  and  expenses. 

The  Court:  Gentlemen  of  the  Jury,  come  back 
at  10 :00  0  'clock,  Monday  morning. 

(Jury  excused.) 
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Mr.  Gillen :  There  is  the  matter  of  the  deposition 
of  Dr.  Francis,  who  has  left  the  practice  with  the 
Southern  Pacific  Company  and  is  engaged  in  prac- 
tice in  Santa  Rosa,  California.  The  deposition  of 
Dr.  Francis  was  noticed.  Dr.  Francis  having  agreed 
to  come  without  subpoena  and  give  a  deposition, 
was  noticed  and  the  notice  was  mailed  to  the  coun- 
sel here  in  Tucson,  present  counsel.  Notice  was 
mailed  on  February  27th,  noticing  the  deposition 
for  10:00  o'clock,  March  1,  1950,  at  my  office  in  the 
Mills  Building  in  San  Francisco,  under  the  riiles  of 
civil  practice;  the  deposition  was  taken  by  my  as- 
sociate, Mr.  Golden ;  it  was  forwarded  to  the  Court. 
I  have  been  served  this  morning,  although  counsel 
did  call  it  to  my  attention  prior  to  that  he  would 
offer  objection,  we  were  served  this  morning  with 
objection  to  the  deposition  based  on  the  ground  they 
did  not  have  sufficient  time  to  obtain  counsel  to  ap- 
pear. I  might  state  to  Your  Honor  at  the  time  this 
matter  was  set  in  this  Court  and  in  [436]  anticipa- 
tion of  Your  Honor's  arrival  here,  I  w^as  in  a  trial 
in  a  Jury  matter  in  San  Bernardino,  California,  and 
Mr.  Schnee  was  confined  to  the  University  of  Cali- 
fornia Hospital;  and  I  might  state  to  Your  Honor 
upon  learning  the  matter  was  set  for  trial  that  I 
communicated  with  Mr.  Thompson's  office.  Mr. 
Thompson  was  out  of  the  city  and  I  talked  to  Mr. 
Henderson  and  explained  my  predicament  to  Mr. 
Henderson  and  asked  if  it  would  be  agreeable  pro- 
viding we  had  permission  of  the  Court  for  this  case 
to  be  jDostponed  for  a  day  or  two  as  there  were  some  ' 
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depositions  I  desired  to  have  before  the  Court.  Mr. 
Henderson  said  he  would  see  if  he  could  obtain  per- 
mission and  advised  me  veiy  courteously  and 
promptly  he  was  unal)le  to  obtain  permission  of  his 
clients  to  do  that,  although  since  I  have  learned 
there  was  another  Southern  Pacific  case  that  was 
ready  to  go.  However,  I  then  asked  if  I  might  have 
the  stipulation  from  Mr.  Henderson  as  to  taking  dep- 
ositions. Mr.  Henderson  suggested  I  take  the  mat- 
ter up  with  Johnson,  Rickson,  Freeman  and 
Jolmson  in  Alameda  County,  which  was  the  firm 
originally  appearing  in  the  Northern  District  of  Cal- 
ifornia, to  see  if  some  arrangement  could  be  arrived 
through  that  office  of  taking  depositions  by  stipula- 
tion. I  did  that,  Your  Honor,  and  Mr.  Freeman  of 
that  firm  was  very  willing  to  accommodate  every- 
body and  anybody  at  the  depositions  but  could  not 
himself  get  authority  from  the  legal  department  of 
the  Southern  Pacific,  couldn't  find  the  men  to  do  it. 
So  we  went  ahead  the  best  we  [437]  could.  I  got 
Judge  Goodman  of  our  District  who  shortened  the 
time  on  one  notice  for  the  taking  of  the  deposition 
of  the  medical  librarian  of  the  Southern  Pacific  Hos- 
pital to  get  their  record  here.  We  sent  this  notice 
to  counsel.  It  was  mailed,  as  I  say,  on  the  27th  of 
February  for  a  deposition  to  be  taken  on  the  1st  of 
March.  Also  we  obtained  an  order  from  Judge 
Goodman  and  took  the  depositions  of  Doctor  Inman, 
University  of  California  Hospital,  and  Doctor 
Grigorieff  also,  who  operated  on  this  boy,  and  that 
deposition  was  attended  by  Mr.  Freeman,  Mr.  Free- 


446  Adolph  J.  Schnee  vs. 

man  probably  at  the  request  of  local  counsel.  Now, 
he  is  objecting  to  the  deposition  being  admitted,  the 
deposition  of  Dr.  Francis,  on  the  ground  of  the 
shortness  of  time  to  obtain  counsel  to  set  in  for 
them.  We  submit,  may  it  please  Your  Honor,  under 
the  circumstances  we  feel  we  should  be  allowed  to 
have  the  vitally  important  testimony  of  the  original 
surgeon  who  worked  on  this  boy  before  the  Court. 
It  is  prohibitive  from  the  standpoint  of  expense  and 
impossible  to  get  Dr.  Francis  to  leave  his  practice. 
He  could  do  so  with  great  reluctance.  He  is  a 
pretty  busy  man. 

Mr.  Thompson:  Your  Honor,  on  that,  of  course, 
the  first  two  depositions  I  knew  about  well  before 
the  deposition  was  to  be  taken  and  finally  got  some- 
one to  go  over  and  appear  in  the  deposition.  We  did 
have  an  appearance.  We  are  not  going  to  make  any 
objection  to  those  depositions.  As  to  Dr.  Francis,  I 
did  not  learn  the  matter  that  his  deposition  was  con- 
templated [438]  until  the  morning  of  March  1st,  so 
far  as  we  are  concerned.  It  came  into  my  office  late 
on  February  28th  while  I  was  engaged  in  this  trial. 
We  were  in  the  act  of  coming  to  this  courtroom  to 
engage  in  this  trial  when  I  learned  it  was  to  be 
taken  in  San  Francisco.  I  had  no  opportunity  to 
communicate  with  any  attorneys  to  go  over  there 
and  examine  Dr.  Francis  on  our  behalf.  This  case 
has  been  pending  in  this  Court  a  long  time  and 
counsel  certainly  had  ample  opportunity  to  take  any 
depositions  a  long  time  before  this  trial  was  in 
progress.   I  think  where  the  rule  provides  for  a  rea- 
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jsoiiable  tiiiiL'  means  what  it  says.  Counsel  is  entitled 
to  that  and  we  shouldn't  be  faced  with  a  deposition 
where  we  didn't  have  opportunity  to  cross-examine 
the  doctor  or  bring  out  any  additional  facts  regard- 
ing what  he  testified  to. 

1  say  sincerely  to  the  Court,  I  always  hate  to  take 
the  position  that  is  technical  but  we  think  the  dep- 
osition is  not  admissible. 

Mr.  Gillen:  May  I  say  to  Your  Honor,  the  last 
time  I  pursued  an  investigation  in  this  area  con- 
cerning this  case  Dr.  Francis  was  still,  according  to 
my  information,  practicing  in  Tucson  and  was  at- 
tached to  the  Southern  Pacific  staff.  It  wasn't  until 
after  I  learned  this  case  was  to  be  tried  and  had  a 
representative  of  mine  down  here  to  engage  in  some 
work  that  we  discovered  Dr.  Francis  had  left  Ari- 
zona altogether  and  was  practicing  in  Santa  Rosa; 
didn't  know  that  as  a  matter  of  fact  [439]  when  I 
first  talked  to  Mr.  Henderson  on  long  distance 
phone.  As  a  matter  of  fact,  my  man  was  going  to 
subpoena  Dr.  Francis  and  we  learned  that  Dr. 
Francis  had  since  moved  his  activities  from  Tucson 
to  Santa  Rosa. 

The  Court :  There  is  no  different  subpoena  power 
made  in  this  type  of  case  than  any  other  case.  I 
won't  rule  on  that  now,  I  will  rule  on  it  at  the  time 
it  comes  up. 

(Whereupon  a  recess  was  taken  at  5:00 
o'clock  p.m.  until  9:30  o'clock  a.m.  Monday, 
March  6th.) 
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The  Court :  Gentlemen  of  the  Jury,  I  have  been 
hearing  arguments  of  counsel  m  your  absence  as  to 
legal  liability  in  this  case  and  in  my  opinion  there 
is  none,  therefore  I  instruct  you  to  return  a  verdict 
for  the  defendant. 

I  appoint  Mr.  Otis  as  foreman.  The  verdict  is 
returned  at  my  direction,  gentlemen,  so  the  respon- 
sibility is  mine. 

The  clerk  will  read  the  verdict. 

Judgment  will  be  received  and  filed  and  judgment 
entered  for  the  defendant.  Gentlemen  of  the  Jury, 
thank  you  for  your  service.  You  are  now  discharged 
from  further  service  on  this  case.  [440] 

Certificate 
State  of  Arizona, 
County  of  Pima — ss. 

I,  Fred  L.  Baker,  do  hereby  certify  that  I  was 
duly  sworn  as  official  Court  Reporter  in  the  United 
States  District  Court,  District  of  Arizona,  and  that 
as  such  official  Court  Reporter  I  attended  the  trial 
in  the  foregoing  entitled  causes ;  that  I  took  down  in 
shorthand  all  the  oral  testimony  adduced.,  and  pro- 
ceedings had;  that  such  shorthand  was  reduced  to 
writing  under  my  supervision,  and  that  the  forego- 
ing typewritten  matter  contains  a  full,  true  and  cor- 
rect transcript  of  my  shorthand  notes  so  taken  by 
me  as  aforesaid. 

/s/  FRED  L.  BAKER, 

Official  Court  Reporter. 

[Endorsed] :     Filed  May  1, 1950. 
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CLERK'S  CERTIFICATE  TO 
RECORD  ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
certify  that  I  am  the  custodian  of  the  records,  pa- 
pers and  files  of  the  said  court,  includiup;  the  records, 
l)apcrs  and  files  in  the  case  of  Adolph  J.  Schneo, 
Plaintiff,  vs.  Southern  Pacific  Company,  a  corpora- 
tion. Defendant,  numbered  Civ-486  Tucson,  on  the 
docket  of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of  fil- 
ing thereon  are  the  original  documents  filed  in  said 
case,  and  that  the  attached  and  foregoing  copies  of 
the  civil  docket  entries  and  minute  entries  are  true 
and  correct  coj^ies  of  the  originals  thereof  remain- 
ing in  my  office  in  the  city  of  Tucson,  State  and  Dis- 
trict aforesaid. 

I  further  certify  that  said  original  documents,  and 
said  copies  of  the  civil  docket  entries  and  of  the 
minute  entries,  constitute  the  entire  record  on  ap- 
peal m  said  case,  as  designated  in  the  Appellant's 
Designation  filed  therein  and  made  a  part  of  the 
record  attached  hereto,  and  the  same  are  as  follows, 
to  wit : 

1.  Civil  Docket  Entries. 

2.  Record  Transferred  from  Northern  District 
of  California,  filed  January  3, 1949. 

3.  Praecipe  for  Dismissal  Without  Prejudice, 
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filed  June  23,  1949. 

4.  Defendant's  Motion  to  Set,  filed  August  10, 
1949. 

5.  Withdrawal  of  Praecipe  for  Dismissal  With- 
out Prejudice,  filed  August  15, 1949. 

6.  Plaintilf 's  Motion  to  Set,  filed  November  14, 
1949. 

7.  Deposition  of  Adolph  J.  Schnee,  filed  January 
9,  1950. 

8.  Praecipe  for  Summons,  filed  February  27, 
1950. 

9.  Deposition  of  Henrietta  Roher,  filed  February 
28,  1950. 

10.  Deposition  of  Verne  T.  Inman  and  Paul  A. 
Grigorieff,  filed  March  1, 1950. 

11.  Jury  List,  filed  February  28, 1950. 

12.  Praecipe  for  Subpoena  Duces  Tecum  to  Cus- 
todian of  Records,  St.  Mary's  Hospital,  filed  March 
1,  1950. 

13.  Deposition  of  Dr.  J.  Donald  Francis,  filed 
March  2,  1950. 

14.  Defendant's  Objection  to  Deposition  of  Dr. 
J.  Donald  Francis,  filed  March  4, 1950. 

15.  Plaintiff's  Requested  Instructions,  filed 
March  6,  1950. 

16.  Plaintiff's  Additional  Requested  Instruc- 
tions, filed  March  6, 1950. 

17.  Defendant's  Requested  Instructions,  filed 
March  6,  1950. 

18.  Minute  entries  of  February  28,  March  1,  2, 
3,  4,  and  6,  1950  (proceedings  of  trial). 

19.  Verdict,  filed  March  6, 1950. 
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20.  Plaintiff's  exhibits  4,  5  and  6  in  evidence. 
(Plaintiff's  exhibits  nos.  1,  2  and  3  for  identification 
are  defendant's  exhibits  J,  K  and  L  in  evidence.) 

21.  Defendant's  exhibits  A,  B,  C-1,  C-2,  C-3,  C-4, 
C -5,  D-1,  D-2,  D-3,  D-4,  D-5,  F,  G,  K,  J,  K,  L,  and 
M  in  evidence;  and  Defendant's  exhibits  E  and  I  for 
identification. 

22.  Judgment  filed  March  7, 1950. 

23.  Subpoena  for  Mrs.  Bonnie  Tendler,  filed 
March  21,  1950. 

24.  Notice  of  Appeal  to  Court  of  Appeals,  filed 
April  5,  1950. 

25.  Cost  Bond  on  Appeal,  filed  April  5,  1950. 

26.  Designation  of  Eecord  on  Appeal,  filed  April 
5,  1950. 

27.  Reporter's  Transcript,  Volumes  I  and  II, 
filed  May  1,  1950. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  said  record  on  appeal 
amounts  to  the  sum  of  $7.20  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
10th  day  of  May,  1950. 

WM.  H.  LOVELESS, 

Clerk. 

By  /s/  CATHERINE  A.  DOUGHERTY 

Chief  Deputy. 
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[Endorsed] :  No.  12547.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Adolph  J.  Schnee, 
Appellant  vs.  Southern  Pacific  Company,  a  corpora-  I 
tion,  Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  District  of 
Arizona. 

Filed:     May  12,  1950. 

/s/    PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12547 

ADOLPH  J.  SCHNEE, 

Appellant. 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Appellee. 

DESIGNATION  OF  RECORD 

Pursuant  to  Rule  19  (6)  of  the  Rules  of  Practice 
of  the  above-entitled  court,  the  appellant  hereby 
designates  the  following  parts  of  the  record  as  ma- 
terial to  the  consideration  of  the  appeal : 

1)  Court  Docket  Entries. 

2)  Record  Transferred  from  Northern  District 
of  California,  filed  January  3, 1949. 
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;>)  Mimito  entries   (proeoeding's  of  trial). 

4)  Verdict,  filed  March  6,  1950. 

5)  Plaintiff's  exhibits. 

6)  Defendant's  exhibits. 

7)  Judgment,  filed  March  7, 1950. 

8)  Notice  ot*  Appeal,  filed  April  5, 1950. 

9)  Cost  Bond,  filed  April  5, 1950. 

10)  Designation    of    Record    on    Appeal,    filed 
April  5,  1950. 

11)  Reporter's  Transcript,  Volumes  I  and  II. 

12)  Statement  of  Points. 

13)  This  designation. 

Dated  this  15th  day  of  May,  1950. 

/s/  LESLIE  C.  GILLEN, 

Attorney  for  Appellant. 

Afiftdavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  19, 1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

Pursuant  to  Rule  19  (6)  of  the  Rules  of  Practice 
of  the  above-entitled  court,  the  appellant  hereby 
states  the  points  on  which  he  intends  to  rely,  as 
follows : 

1)  The  District  Court  erred  in  directing  a  ver- 
dict against  plaintiff  and  in  favor  of  defendant. 

2)  The  District  Court  erred  in  refusing  to  sub- 
mit the  case  to  the  jury. 
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3)  The  District  Court  erred  in  holding  that  as  a 
matter  of  law  plaintiff  was  not  entitled  to  recover. 

4)  The  District  Court  erred  in  holding  and  rul- 
ing that  plaintiff's  injuries  were  not  proximately 
caused  by  negligence  of  the  defendant. 

5)  The  District  Court  erred  in  entering  final 
judgment  in  favor  of  defendant. 

6)  The  District  Court  erred  in  directing  a  ver- 
dict for  defendant  upon  motion  of  the  defendant. 

7)  The  evidence  introduced  at  the  trial  was  of 
such  character  that  it  clearly  indicated  and  estab- 
lished that  plaintiff  was  injured  as  the  proximate 
result  of  defendant's  negligence  and  for  that  reason 
the  action  of  the  trial  court  in  instructing  the  jury 
to  return  a  verdict  in  favor  of  the  defendant  and 
against  plaintiff  was  and  is  contrary  to  the  law  and 
evidence. 

Dated  this  15th  day  of  May,  1950. 

/s/  LESLIE  C.  GILLEN, 

Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  19, 1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION 

Come  now  the  parties  hereto  by  their  counsel, 
Leslie  C.  Gillen,  attorney  for  plaintiff,  and  Messrs. 
Knapp,  Boyle,  Bilby  &  Thompson,  attorneys  for 

I  defendant,  and  stipulate  that  subject  to  the  ap- 
proval of  the   court,  the  original  exhibits  in  the 

;  above-entitled  matter  may  be  received  and  con- 
sidered by  the  Court  in  their  original  form  without 
the  necessity  of  reproduction. 

Dated  this  3rd  day  of  June,  1950. 

LESLIE  C.  GILLEN, 

EDWARD  W.  SCRUGGS, 

By  /s/  EDWARD  W.  SCRUGGS, 
Attorneys  for  Plaintiff. 

KNAPP,     BOYLE,    BILBY    & 
THOMPSON, 

By  /s/  [Indistinguishable.] 

Attorneys  for  Defendant. 

So  Ordered: 

/s/  WILLIAM  DENMAN, 
T  Chief  Judge. 

/s/  CLIFTON  MATHEWS, 

/s/  W.  E.  ORR, 

United  States  Circuit  Judges. 

[Endorsed]  :     Filed  June  8,  1950. 
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BRIEF  FOR  APPELLANT. 


The  appeal  is  by  the  plaintiff,  Adolph  J.  Schnee, 
from  a  judgment  entered  upon  a  directed  verdict  for 
the  defendant,  Southern  Pacific  Company,  in  a  per- 
sonal injury  action. 


I 


STATEMENT  OF  JURISDICTION. 

The  complaint  for  personal  injury  damages  of  $250,- 
000  contained  two  causes  of  action,  one  based  on  the 
Safety  Appliances  and  Equipment  Act,  45  U.S.C,  sec. 
1,  et  seq.  (T  8),  the  other  based  on  the  Federal  Em- 
ployers' Liability  Act,  45  U.S.C,  sec.  51,  et  seq. 
(T  11).  The  district  court  had  jurisdiction.  28  U.S.C, 
Judiciary  and  Judicial  Code,  sec.  1331.  Final  judg- 


ment  was  entered  by  tlie  United  States  District  Court 
for  the  District  of  Arizona  March  7,  1950  (T  43). 
Notice  of  appeal  to  this  court  from  the  final  judgment 
was  filed  April  5,  1950  (T  44).  The  appeal  was  timely. 
Rule  73  (a),  Federal  Rules  of  Civil  Procedure.  Juris- 
diction of  this  court  to  review  the  judgment  is  sus- 
tained by  28  U.S.C,  sees.  1291,  1294. 


STATEMENT  OP  THE  CASE. 

By  his  complaint,  filed  January  8,  1948  (T  13)  in 
the  United  States  District  Court,  Northern  District  of 
California,  Southern  Division,  plaintiff  and  appellant 
Adolph  J.  Schnee  sought  to  recover  personal  injury 
damages  from  defendant  and  appellee  Southern  Pa- 
cific Company  (T  7-13).  The  complaint  contained  two 
causes  of  action.  The  first  cause  of  action  was  based 
on  the  Safety  Appliances  and  Equipment  Act,  45 
U.S.C,  sec.  1,  et  seq.  (T  8).  As  the  first  cause  of  ac- 
tion was  voluntarily  dismissed  at  the  trial  (T  408) 
it  need  not  be  considered  on  this  appeal.  The  second 
cause  of  action  was  based  on  the  Federal  Employ- 
ers' Liability  Act,  45  U.S.C,  sec.  51,  et  seq.  (T  11). 

45  U.S.C,  sec.  51,  provides  in  material  parts : 

"Every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the  several 
states  .  .  .  shall  be  liable  in  damages  to  any  per- 
son suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce,  .  .  .  for  such  injury  .  .  . 
resulting  in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees  of 
such  carrier,  or  by  reason  of  any  defect  or  in- 


sufficiency,  due  to  its  ne^lisionce,  in  its  cars,  en- 
gines, appliances,  machinery,  tracks,  roadbed, 
works  ...  or  other  equipment. 

Any  employee  of  a  carrier,  any  part  of  whose 
duties  as  such  employee,  shall  be  in  the  further- 
ance of  interstate  .  .  .  commerce;  or  shall,  in  any 
way  directly  or  closely  and  substantially,  affect 
such  commerce  as  abovc^  set  forth  shall,  for  the 
purposes  of  this  chapter,  be  considered  as  being 
employed  by  such  carrier  in  such  commerce,  and 
shall  be  entitled  to  the  benefits  of  this  chapter." 

45  U.S.C.,  sec.  53,  provides  in  material  parts: 

"In  all  actions  hereafter  brought  against  any 
such  common  carrier  by  railroad  under  or  by  vir- 
tue of  any  of  the  provisions  of  this  chapter  to 
recover  damages  for  personal  injuries  to  an  em- 
ployee, .  .  .  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not 
bar  a  recovery,  but  the  damages  shall  l)e  dimin- 
ished by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee:  .  .  ." 

And  45  U.S.C.,  sec.  54,  provides  in  material  parts: 
"That  in  any  action  brought  against  any  com- 
mon carrier  under  or  by  virtue  of  any  of  the 
provisions  of  this  chapter  to  recover  damages  for 
injuries  to  any  of  its  employees,  such  employee 
shall  not  be  held  to  have  assumed  the  risks  of  his 
employment  in  any  case  where  such  injury  .  .  .  re- 
sulted in  whole  or  in  part  from  the  negligence  of 
any  of  its  officers,  agents,  or  employees  of  such 
carrier;  ..." 

Either  directly  or  by  reference  and  incorporation 
the  second  cause  of  action  alleged,  in  substance,  that 


on  August  29,  1946,  appi-oximately  2  miles  east  of 
Willcox,  Arizona,  plaintiff  was  severely  and  perma- 
nently injured  while  employed  as  a  signal  maintainer 
in  interstate  commerce  by  defendant,  a  common  car- 
rier by  railroad,  when  a  motor  car  of  defendant 
whereon  he  was  riding  left  defendant's  railroad  track 
and  roadbed  whereon  it  was  traveling  (T  11-12). 
Negligence  proximately  causing  the  injuiy  was 
ascribed  to  defendant  as  follows  (T  12)  : 

"that  defendant  carelessly  and  negligently  failed 
to  inspect  said  motor  car  and  said  track  and  road- 
bed and  learn  of  their  defective,  insecure  and  in- 
sufficient condition  and  carelessly  and  negligently 
failed  to  provide  a  safe  motor  car  and  safe  track 
and  roadbed  for  plaintiff." 

In  its  answer  to  the  complaint,  defendant  admitted 
it  was  a  common  carrier  by  railroad  engaged  in  inter- 
state commerce  at  the  time  plaintiff  was  injured  and 
that  plaintiff  was  employed  by  it  in  interstate  com- 
merce (T  14-16).  Allegations  of  the  complaint  re- 
specting negligence,  injuries,  and  damages  were  de- 
nied by  the  answer  (T  15-17).  And  the  answer  averred 
the  special  defense  of  contributory  negligence  and 
the  special  defense  that  negligence  of  plaintiff  was  the 
sole  proximate  cause  of  his  injuries  (T  17). 

Pursuant  to  motion  of  defendant  (T  22-24)  an 
order  was  made  December  3,  1948,  by  the  United 
States  District  Court,  Northern  District  of  California, 
Southern  Division,  transferring  the  case  to  the  I'^'nited 
States  District  Court  for  the  District  of  Ai-izona  (T 
27-28),  where  jury  trial  was  commenced  February  28, 
1950  (T  48). 


liofore  any  evidence  was  offered  by  the  parties  at 
the  trial,  it  was  stipulated  *'as  a  proven  fact  that  on 
August  29,  1946,  at  the  time  this  accident  occurred 
that  Mr.  Schnee,  the  plaintiff  in  the  action  was  an 
<'?]i])loyee  of  the  Southern  Pacific  Company  engaged 
in  interstate  commerce  and  acting  within  the  scope 
of  liis  employment  as  a  signal  maintenance  man"  (T 
50). 

Early  in  the  trial  the  court  ruled  that  the  issue  or 
|*'cause"  of  liability  be  first  tried  and  evidence  con- 
' fined  to  that  issue  (T  66).  At  the  conclusion  of  the 
evidence  oft'ei-ed  by  plaintiff  on  the  issue,  defendant 
moved  for  a  directed  verdict  on  the  following  groimd 
[and  the  court  ruled  on  the  motion  as  follows  (T  135- 
1137)  : 

''Mr.  Henderson.  We  would  like  to  make  a 
motion  for  a  directed  verdict  as  of  the  close  of 
plaintiff's  case  on  the  ground  the  case  does  not 
fall  within  the  federal  rule  that  the  evidence  has 
to  be  more  than  a  mere  scintilla,  has  to  be  more 
than  a  conjectural  shomng  of  negligence  on  the 
part  of  the  defendant  here.  The  specific  motion 
is  based  on  failure  of  proof  and  failure  of  any 
proof  that  will  raise  any  reasonable  inference  on 
the  part  of  this  plaintiff  w^hich  is  sufficient  to 
go  to  a  Jury  on  the  question  of  the  defendant's 
negligence.  *  *  * 

The  Court.  I  will  hear  you  again  at  the  con- 
clusion of  all  the  testimony  on  the  question  of 
liability." 

Near  the  close  of  all  the  evidence  on  the  issue  of  lia- 
bility defendant  renewed  its  motion  for  a  directed  ver- 
dict as  follows  (T  405-406) : 


'*Mr.  Henderson.  We  renew  our  motion  to  the 
Court  to  direct  a  verdict  in  this  case  at  the  close 
of  all  the  evidence  that  has  been  ruled  on  and 
the  unconditional  admissibility  of  the  statements 
here.  The  motion  is  that  at  the  conclusion  of  all 
the  evidence  there  is  still  no  competent  evidence 
here  to  prove  beyond  perhaps  a  mere  scintilla 
which  is  not  the  rule  in  Federal  Court,  the  de- 
fendant has  been  negligent  in  any  respect  whatso- 
ever." 

Additional  evidence  on   the  issue   of  liability  was 
thereafter  offered  'by  defendant  and  also  by  plaintiff  8 
in  rebuttal  (T  408-4-43).  Additional  arguments  on  the  ' 
motion   followed,   and   on  March   6,   1950,   the   court 
granted  the  motion  and  directed  a  verdict  as  follows 
(T  448) : 

''The  Court.  Gentlemen  of  the  Jury,  I  have 
been  hearing  arguments  of  counsel  in  your  ab- 
sence as  to  legal  liability  in  this  case  and  in  my 
opinion  there  is  none,  therefore  I  instruct  you  to 
return  a  verdict  for  the  defendant.  I  appoint  Mr. 
Otis  as  foreman.  The  verdict  is  returned  at  my 
direction,  gentlemen,  so  the  respousibility  is 
mine." 

As  directed,  the  jury  returned  the  following  verdict 
(T  42)  : 

"We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above-entitled  cause,  do,  by  direction  of 
the  Court,  tind  for  the  defendant. 

Dated  this  6th  day  of  March,  1950. 

/s/    Chas.  W.  Otis, 

Foreman." 


And  judgment  for  defendant  on  the  directed  ver- 
dict was  entered  March  7,  1950.  Specifications  of 
Error  herein  are  addressed  to  the  ruling  of  the  couii; 
directing  the  verdict  for  defendant  and  to  the  judg- 
ment entered  on  the  directed  verdict. 

The  test  which  governs  review  of  a  directed  verdict 
i  is  well  settled.  It  is  thus  stated  in  the  recent  case  of 

Ford  V.  Southivestern  Greyhound  Lines,  5  Cir.,  180 

F.  2d  934,  at  page  935 : 

''The  evidence  must  be  viewed  in  the  light  most 
favorable  to  the  losing  party.  Every  inference 
that  may  properly  be  drawn  from  the  evidence 
must  'be  indulged  against  the  instruction.  If  the 
record  reflects  any  substantial  testimony  of  pro- 
bative force  in  favor  of  the  losing  party,  same 
forbids  a  directed  verdict.  A  peremptory  charge 
is  warranted  only  when  the  e\ddence  is  such  that 
no  other  reasonable  verdict  can  be  rendered  and 
the  winning  party  is  entitled,  as  a  matter  of  law, 
to  a  judgment." 

See,  also,  2  Barron  &  Holtzoff,  Federal  Practice 
=  and  Procedure,  759-762,  sec.  1075. 

And  the  siunmary  of  the  evidence  which  follows  is 
^made  in  the  light  of  the  rule  stated  in  Wilkerson  v. 
IMcCarthy,  336  U.S.  53,  57,  69  S.  Ct.  413,  415,  93  L.  Ed. 
1497,  where,  in  reversing  a  judgment  on  a  directed  ver- 
;dict  for  defendant  in  a  Federal  Employers'  Liability 
(Act  case,  the  Supreme  Court  said: 

"It  is  the  established  rule  that  in  passing  upon 
whether  there  is  sufficient  evidence  to  submit  an 
issue  to  the  jury  we  need  look  only  to  the  evidence 
and  reasonable  inferences  which  tend  to  support 
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the  case  of  a  litigant  against  whom  a  peremptory 
instruction  has  been  given." 

On  August  29,  1946,  the  date  he  was  injured,  plain- 
tiff was  a  signal  maintenance  man  in  the  employ  of 
the  defendant  (T  51-52).  He  was  25  years  of  age  and 
had  entered  the  employ  of  defendant  on  July  1,  1946 
(T  51,  215).  He  worked  out  of  Willcox,  Arizona, 
which  is  approximately  85  miles  railroad  east  of 
Tuscon,  Arizona  (T  52).  His  work  schedule  for  Au- 
gust 29,  1946,  required  him  to  inspect  and  sei-^dce  a 
block  signal  about  2  miles  railroad  east  of  Willcox 
(T  59).  For  the  discharge  of  his  duties  defendant 
had  assigned  to  plaintiff  a  motor  car  which  operated 
forward  or  backwards  on  the  railroad  tracks  (T  55- 
56,  59).  After  his  lunch  hour,  plaintiff  left  Willcox 
for  the  block  signal,  operating  the  motor  car  forward 
and  railroad  east  on  the  north  track  of  the  main  line 
of  the  railroad  (T  57-59).  When  he  reached  the  block 
signal  he  inspected  it  and  found  certain  equipment  de- 
fective and  in  need  of  replacement  (T  59-61).  He  did 
not  have  the  necessaiy  replacement  equipment  on  the 
motor  car  and  he  returned  to  Willcox  to  obtain  it, 
operating  the  motor  car  backwards  railroad  west  on 
the  said  north  track  (T  63-64).  Having  obtained  the 
necessary  replacement  equipment  at  Willcox  he  again 
stax'ted  for  the  block  signal,  operating  the  motor  car 
forward  railroad  east  on  the  said  north  track  at  a 
speed  around  17  miles  an  hour  (T  65-68). 

Plaintiff  had  reached  a  point  14  ^o  %  ^^^^  railroad 
west  of  the  block  signal  when  the  accident  resulting 
in  his  injury  occurred  (T  403).  As  to  what  happened 


at  the  time,  plaintiff  testified  as  follows   (T  68-71) : 
"  I  was  sitting  on  the  seat  provided  for  the  maintainer, 
which  is  on  the  left-hand  side  in  this  case  facing  east 
or  facing  with  the  front  end  of  the  car,  east";  ''I 
was  watching  the  railroad  signals";  '*I  was  watching 
the  horizon  for  smoke,  which  is  also  an  indication  for 
trains  approaching";  "T  was  watching  making  sure 
tliat  the  track  was  clear";  "the  sensation  I  had,  the 
i  last  sensation  I  had  before  T  don't  remember  anything 
was  a  jolt,  a  jar,  an  abnormal  movement  of  the  car"; 
"It  felt  as  though  it  was  leaving  the  track  or  not  rim- 
I  ning  on  the  track  just  for  an  instant";  "it  was  merely 
I  this  one  instant   T   was   conscious   of";   "it  was   up 
'\  more  than  sideways,  instead  of  sideways  movement. 
You  generally  always  have  a  sort  of  a  fishtail's  move- 
iment";  "I  think  it  something  like  coming  up   the 
I  other  side  of  a  dip  in  an  automobile,  you  feel  like  you 
;  are  going  to  stay  up  there";  "naturally  I  was  sitting 
right  on  the  car.    It  soi*t  of  came  from  the  bottom, 
,1  that  is  pressure,  a  sudden  jolt  caught  me  from  the 
bottom  like  somebody  pounding  on  this  chair  and  lift- 
ing it  up";  "it  felt  like  (the  car  lifted)";  "I  felt  as 
t  though  at  the  time  that  the  instant  I  was  sitting  on 
)  the  car  there  as  though  I  was  moving  sideways  or 
t  one  way  or  the  other.  I  felt  a  jolt  coming  from  the 
bottom  up,  a  lifting  sensation";  "the  (next)   sensa- 
ition  I  experienced  (was)  of  arousing  from  a  sleep"; 
"I  don't  recall  anything  between  that  and  the  last  sen- 
sation I  just  described,  that  jolt";  "I  felt  as  though 
I  wanted  to  go  back  to  sleep,    I  couldn't  hear  noises, 
that  is,  I  felt  by  moving  around  I  was  moving  in  a 
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vacuum.  I  couldn't  hear  the  noise  I  was  making  from 
disturbing  the  gravel,  ground  or  bushes,  whatever  it 
was;  that  seemed  strange  to  me.  Also,  my  eyesight 
failed  me  quite  a  bit^  everything  looked  blurry  to  me" 

(T  72). 

From  a  "puddle  of  blood"  at  a  point  to  which  plain- 
tiff was  thrown  by  derailment  of  the  motor  car,  plain- 
tiff, terribly  injured,  crawled  on  his  elbows  or  dragged 
himself  a  distance  of  30  feet  along  the  south  rail  back 
to  the  west ;  he  then  crossed  directly  over  to  the  north 
of  the  north  rail;  and  from  there  he  crawled  or 
dragged  himself  through  grass  and  mud  and  under 
fences  a  distance  of  900  or  1000  feet  to  within  5  feet 
of  the  shoulder  of  a  highway  where  a  passing  motor- 
ist responded  to  his  cries  for  help  and  summoned  aid  I 
from  Willcox  (T  73-79,  82,  87-89). 

The  first  pei'sons  to  arrive  at  the  accident  scene 
were  Dick  Hallmark,  the  City  Marshal  of  Willcox, 
and  Richard  Singleton,  a  miner,  whom  Hallmark 
asked  to  accompany  him  (T  80-85,  104-105).  They 
were  the  first  persons  to  see  the  motor  car  after  the 
accident  and  the  first  persons  to  see  the  other  indicia 
of  the  accident  (T  105).  They  were  able  to  retrace  the 
movements  and  course  of  the  motor  car  (T  85-86, 
108). 

Respecting  the  position  of  the  motor  car  after  the 
accident  and  its  preceding  movements  and  course, 
Hallmark  and  Singleton  testified:  The  motor  car,  at 
rest,  with  its  front  end  facing  railroad  east  was 
entirely  off  the  tracks  and  to  the  left  or  north  of  the 
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tracks  (T  80-85,  104-105) ;  the  motor  car  had  jumped 
the  track  a  distance  reflected  hy  about  73  railroad 

j  crossties  railroad  west  of  where  it  was  at  rest  (T  86) ; 

'after  jumpiucf  the  track  tlie  motor  car,  going  railroad 
east  and  straddhng  the  north  rail,  angled  up  the  track 
northerly  a  distance  reflected  'by  60  to  65  railroad 
crossties  (T  86)  ;  at  that  point  the  right  wheels  of  the 
motor  car  came  in  contact  Avith  bolts  holding  the 
rails  together  and  complete  derailment  of  the  motor 

•car  occurred  (T  86-87);  it  traveled  25'  to  30'  more 
before  it  came  to  rest  (T  87). 

A  short  distance  railroad  west  of  where  the  motor 
car  jumped  the  track  a  grade  stake  was  found  by 
Halhnark  and  Singleton  (T  89,  108,  110).  Respecting 
this  grade  stake  Hallmark  testified:  Within  a  distance 
reflected  by  4  railroad  crossties  from  where  the  motor 
•car  jiunped  the  track,  a  square  grade  stake  (li/4" 
}X  1^/4")  1  15''  to  18"  long  was  laying  south  of  the  north 
rail  (T  85,  90-91);  the  sharpened  end  of  the  grade 
stake  appeared  burred  and  small  splinters  were  strewn 
lalong  (T  90)  ;  it  had  oil  on  it  (T  91) ;  the  small 
splinters  were  just  south  of  the  north  rail  (T  91).  And 
respecting  the  grade  stake  Singleton  testified:  ''The 
stick  had  been  splintered,  oh,  for  a  space  probably  a 
few  feet  where  the  stake  had  apparently  hit  some- 
thing. The  splinters  were  laying  along  back;  then  we 
later  found  where  it  had  hit  and  the  trail  of  splinters 
ended  at  the  stake"  (T  109);  there  was  a  fresh 
abrasion  on  the  side  of  the  tie,  slightly  west  of  where 
the  wheel  marks  started  on  the  tie  (T  115);  fresh 
marks  on  the  underside  of  the  motor  car  indicated 
where  some  stake  or  instrument  had  hit  the  under- 
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side  of  the  motor  car  and  had  apparently  lifted 
the  motor  car,  leaving  splinters  or  an  abrasion  or  a 
scarred  place  on  the  underside  (flooring)  (T  116) ; 
"The  stake  showed  evidence  of  having  hit  something. 
One  end  of  it  was  sheared  or  niibbed  off  and  splinters 
were  thrown  from  it  for  a  matter  of  a  few  feet  there" 
(T  117)  ;  the  other  end  was  slightly  splintered  (T 
117) ;  both  ends  showed  evidence  of  having  struck 
something  (T  117). 

In  addition  to  the  grade  stake  an  iron  brake 
hanger  was  found  in  the;  railroad  roadbed  at  the 
accident  scene  (T  108,  142,  352)  ;  it  was  inside  the 
rails  and  railroad  west  of  where  the  motor  car  was 
at  rest,  but  railroad  east  from  the  grade  stake  (T 
114)  ;  it  had  the  appearance  of  having  been  there  for 
some  time  (T  115,  146,  353). 

Turning  to  a  brief  description  of  the  involved  motor 
car  the  record  shows  the  following:  It  weighed  495 
pounds  (T  156)  ;  it  had  4  wheels,  flanged  for  traction 
on  the  rails  (T  52) ;  between  flanges  the  motor  car 
was  4'  Syo"  wide  (T  365)  ;  wheels  were  14"  in  diam- 
eter (T  365) ;  power  was  furnished  by  a  gasoline 
engine  on  the  deck  or  floor  in  the  front  part  of  the 
motor  car  (T  53,  164,  276);  it  could  be  operated 
either  forward  or  backwards  (T  54)  ;  to  put  the  motor 
car  in  operation  it  was  necessary  for  the  operator  to 
])ush  it  until  the  motor  started  and  to  then  jump  on 
(T  225)  ;  it  was  equipped  with  adjustable  wooden 
handles  at  each  end  so  that  it  could  be  lifted  on  and 
off  the  rails  (T  156)  ;  clearance  from  the  bottom  of 
the  deck  or  flooring  to  the  top  of  the  ties  or  ballast 
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iWas  15"  to  16"  (T  365) ;  the  motor  car  was  completely 
open  and  all  parts  exposed  below  the  deck  or  flooring 
of  the  motor  car  (T53). 

Finally,  and  turning:  to  roadbed  conditions  and  in- 
spections, the  record  contains  the  following  evidence: 
'At  the  accident  scene  the   rails  were  39'   lonj^  and 
there  were  24  railroad  ties  to  each  rail  (T  148) ;  be- 
tween rails  the  gauge  was  4'  Syn"  (T  347)  ;  rails  were 
!8"  high  and  tied  together  with  '* sickle  bars"  with  4 
bolts  and  fixed  by  spiking  through  the  tie  plate  (T 
i347)  ;  ballast  was  of  slag   (T  347) ;  at  the  accident 
iscene  the  ballast  was  6"  lower  than  the  ballast  along- 
iside  it  (T  339-340) ;  day  in  and  day  out  survey  par- 
ties of  defendant  were  constantly  at  work  putting  up 
'] grade  stakes  (T  171,  192);  "they  are  put  there  for 
new  surface  to  surface  it  to  the  stakes  and  center  line 
; stakes"  (T  171) ;  at  times  grade  stakes,  about  2'  long, 
lare  put  between  the  rails  in  the  center  of  the  track 
I  (T  172,  175) ;  at  times  grade  stakes  are  foimd  lying 
on  the  ground  along  the  right  of  way  (T  172)  ;  de- 
fendant's section  foreman  was  charged  with  the  duty 
of  patroling  the  roadbed  for  such  grade  stakes  or 
brake  hangers  and  to  pick  them  up  and  remove  them 
V  whenever  seen  (T  169,  172);  before  the  accident,  on 
the  day  of  the  accident,  two  section  gangs  were  op- 
"  erating  in  the  area  where  the  accident  occurred  (T 
1 196-197) ;  on  the  morning  of  August  29,  1946,  a  road- 
I  master  in  the  employ  of  defendant  made  an  inspection 
L  of  the  roadbed  in  the  area  which  included  the  accident 
^  scene  and  did  not  see  the  grade  stake  or  the  brake 
I  hanger    {T   188,  191-192) ;   a  division  engineer   who 
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made  an .  inspection  on  the  morning  of  Angust  29, 
1946,  including  the  area  of  the  accident  scene,  testi- 
fied, "Unquestionably  I  must  have  seen  some  grade 
stakes,  but  I  don't  recall  any  particular  stake"  (T 
322-323,  343-344). 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  The  District  Court  erred  in  directing  a  verdict 
for  defendant  upon  motion  of  the  defendant. 

2.  The  evidence  introduced  at  the  trial  was  of 
such  character  that  it  clearly  indicated  and  estab- 
lished that  plaintiff  was  injured  as  the  proximate 
result  of  defendant's  negligence  and  for  that  reason 
the  action  of  the  trial  court  in  instructing  the  jury 
to  return  a  verdict  in  favor  of  the  defendant  and 
against  plaintiff  was  and  is  contrary  to  the  law  and 
evidence. 

3.  The  District  Court  erred  in  entering  final  judg- 
ment in  favor  of  defendant. 


ARGUMENT  OF  THE  CASE. 

THE  DISTRICT  COURT  ERRED  IN  DIRECTING  A  VERDICT  FOR 
DEFENDANT  UPON  MOTION  OF  THE  DEFENDANT.  (Specifi- 
cation of  Error  No.  1.) 

The  sufficiency  of  the  evidence  to  support  a  judg- 
ment for  plaintiff  and  appellant  may  be  demonstrated 
by  an  application  of  the  doctrine  of  res  ipsa  loquitur, 
or  it  may  be  demonstrated  without  application  of  that 
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doctrine.    In   this    subdivision    appellant   undertakes 
both  demonstrations. 

(a)  Res  ipsa  loquitur. 

The  scope  of!  this  doctrine  in  its  application  to  Fed- 
eral Employers'  Liability  Act  cases  is  fully  covered 
by  the  decision  of  the  Supreme  Court  in  Jesionowski 
V.  Boston  d-  M.  R.B.  Co.,  329  U.S.  452,  67  S.Ct.  401, 
91  L.Ed.  355.  There,  as  here,  a  derailment  case  was 
involved.  In  holding  the  doctrine  applicable  it  was 
there  said  (329  U.S.,  at  pages  457,  458,  67  S.Ct.,  at 
page  404) : 

''Thus,  the  question  here  really  is  not  whether 
the  application  of  the  rule  relied  on  fits  squarely 
into  some  judicial  decision,  rigidly  construed, 
but  whether  the  circumstances  were  such  as  to 
justify  a  finding  that  this  derailment  was  a  re- 
sult of  the  defendant's  negligence.  We  hold  that 
they  were.  Derailments  are  extraordinary,  not  usual 
happenings.  When  they  do  occur,  a  jury  may 
fairly  find  that  they  occurred  as  a  result  of  negli- 
gence. It  is  true  that  the  jury  might  have  found 
here  that  this  accident  happened  as  a  result  of 
the  negligence  of  the  deceased;  but  although  the 
respondent  offered  evidence  to  establish  this  fact, 
it  'did  not  satisfy  the  jury.'  Southern  Ry.  Etc.  v. 
Bennett,  233  U.S.  at  page  86,  34  S.Ct.  at  page 
567.  With  the  deceased  freed  from  any  negligent 
conduct  in  connection  with  the  switch  or  the  sig- 
naling, we  have  left  an  accident  ordinarily  the 
result  of  negligence  which  may  be  attributed  only 
to  the  lack  of  care  of  the  railroad,  the  only  other 
agency  involved.  Once  a  jury,  having  been  ap- 
propriately instructed,  finds  that  the  employee's 
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activities  did  not  cause  the  derailment,  the  de- 
fendant remains  as  the  exclusive  controller  of  all 
of  the  factors  which  may  have  caused  the  acci- 
dent. It  would  rmi  counter  to  common  everyday 
experience  to  say  that,  after  a  finding-  by  the  jury 
that  the  throwing  of  the  switch  and  the  signaling 
did  not  contribute  to  the  derailment,  the  jury 
was  without  authority  to  infer  that  either  the 
negligent  operation  of  the  train  or  the  negligent 
maintenance  of  the  instrumentalities  other  than 
the  switch  was  the  cause  of  the  derailment.  It 
was  uncontroverted  that  the  railroad  had  exclu- 
sive control  of  both.  We  think  that  the  facts  sup- 
port the  jury's  finding  both  that  the  deceased's 
conduct  did  not  cause  the  accident  and  that  the 
railroad's  negligence  did." 

And  in  Johnson  v.  United  States,  333  U.S.  46,  48, 
68  S.Ct.  391,  394,  92  L.Ed.  360,  it  was  said: 

''The  rule  of  res  ipsa  loquitur  applied  in  Jesio- 
nowski  V.  Boston  &  Maine  R.  Co.,  supra,  means 
tiiat  'the  facts  of  the  occurrence  warrant  the  in- 
ference of  negligence,  not  that  they  compel  such 
an  inference.'  Sweeney  v.  Irving,  228  U.S.  233, 
240,  33  S.Ct.  416,  418,  57  L.Ed.  815." 

In  the  present  case,  therefore,  it  cannot  be  denied 
that  the  derailment  of  the  motor  car  was  an  extraoi-- 
dinary  and  not  a  usual  happening.  From  the  nature 
of  the  accident  it  accordingly  follows  that  a  jury  could 
fairly  find  that  the  derailment  occurred  as  the  result 
of  negligence.  And  from  the  evidence  assembled  in 
the  statement  of  the  case  herein  a  jury  could  also 
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fairly  find  that  the  derailment  did  not  result  from 
,  any  negligence  of  plaintiff  and  appellant. 

The  motor  car  which  jumped  the  track  was  fur- 
nished and  maintained  by  defendant  and  respondent. 
The  tracks,  rails,  and  roadbed  over  which  it  was 
traveling  when  it  jumped  the  track  were  maintained, 
controlled,  and  patrolled  1)}^  defendant  and  respond- 
ent. From  the  facts  of  the  occurrence  a  finding  or 

I  inference  of  negligence  on  the  part  of  defendant  and 

[respondent  was  fairly  warranted.  The  facts  of  the 
occurrence  therefore  entitled  plaintiff  and  appellant 
to  the  rule  of  res  ipsa  loquitur  and  established  a  foun- 
dation of  liability  entitling  plaintiff  and  appellant  to 

jihave  his  case  submitted  to  the  jury.  Error  of  the  Dis- 
trict Court  in  granting  defendant's  motion  for  di- 
rected verdict  and  directing  a  verdict  for  defendant 

•is  therefore  demonstrated  and  requires  a  reversal  of 

ithe  judgment  appealed  from. 

1(b)  Apart  from  res  ipsa  loquitur. 

The  Supreme  Court  has  repeatedly  affirmed  and  ap- 
plied the  rule  that  Federal  Employers'  Liability  Act 
cases  must  go  to  the  jury  if  there  is  any  rational  'basis 
in  the  evidence  for  a  plaintiff  verdict.  (Wilkerson  v. 
MoCarthy,  336  U.S.  53,  69  S.  Ct.  413,  93  L.  Ed.  497; 
[Myers  v.  Reading  Co.,  331  U.S.  477,  67  S.  Ct.  1335, 
191  L.  Ed.  1615;  Ellis  v.  Union  Pac.  R.  R.  Co.,  329 
U.S.  649,  67  S.  Ct.  598,  91  L.  Ed.  572;  Lavender  v. 
Kiirn,  327  U.S.  645,  66  S.  Ct.  740,  90  L.  Ed.  421; 
'  Tennant  v.  Peoria  &  P.  IJ.  Ry.,  321  U.S.  29,  64  S.  Ct. 
409,  88  L.  Ed.  520;  Bailey  v.  Central  Vermont  Ry., 
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319  U.S.  350,  63  S.  Ct.  1062,  87  L.  Ed.  1444;  Tiller  v. 
Atlantic  Coast  Line  Co.,  318  U.S.  54,  63  S.  Ct.  444, 
87  L.  Ed.  610;  Jenkim  v.  Kurn,  313  U.S.  256,  61  S.  Ct. 
934,  85  L.  Ed.  1316.) 

Rational  basis  for  a  plaintiff  verdict  in  this  case 
is  unmistakable  from  the  evidence  earlier  assembled. 

Defendant  was  responsible  for  the  motor  car  fur- 
nished the  employee.  It  was  so  constructed  that  in 
operation  it  swayed  from  side  to  side  and  was  un- 
stable on  the  rails  (T  69-70).  It  was  so  constructed 
that  a  small  object,  such  as  a  grade  stake,  pressing 
against  or  striking  its  underside  or  its  parts  below  the 
floor  or  deck  would  cause  its  derailment.  And  it  was 
so  constructed  that  its  underside  and  its  parts  below 
the  floor  or  deck  were  open  and  exposed  and  sus- 
ceptible of  being  struck  by  o'bjects  such  as  grade 
stakes. 

Defendant  was  also  responsible  for  the  tracks  and 
roadbed  on  or  over  which  the  employee  operated  the 
motor  ear.  In  the  work  of  surveying  and  grading  em- 
ployees of  the  defendant  used  grade  stakes.  Sometime,' 
they  were  driven  or  placed  in  the  roadbed ;  sometime,' 
they  were  driven  or  placed  outside  the  roadbed.  There 
was  evidence  that  the  length  of  these  grade  stakes  ex 
ceeded  the  clearance  between  the  open  and  exposec 
underside  of  the  motor  and  the  roadbed  (T  53,  172 
175).  Certain  employees  of  the  defendant  were  chargec 
with  the  duty  of  patrolling  and  inspecting  the  roadbec 
and  removing  therefrom  such  objects  as  grade  stakes 
and  brake  hanger  irons  (T  172,  192-193).  Sometime. 
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they  discharged  that  duty;  sometimes  they  did  not 
(T  178).  TheT'e  was  evidence  that  a  brake  hanger  iron 
.was  on  the  roadbed  at  the  time  the  motor  ear  was  de- 
railed. It  had  been  there  30  or  40  days  (T  145-146). 
Tliere  was  evidence  that  a  grade  stake  was  on  the 
roadbed  at  the  time  the  motor  car  was  derailed.  Tt  was 
Iweathered  and  had  oil  on  it  (T  91,  151).  At  least  two 
inspections  made  by  employees  of  the  defendant  on 
the  morning  of  the  accident  had  failed  to  detect  the 
presence  on  the  roadbed  of  eithei-  the  brake  hanger 
|iron  or  the  grade  stake.    There  was  evidence  that  the 
j grade  strike  found  at  the  accident  scene  had  struck  or 
pressed  against  the  open  and  exposed  underside  of  the 
motor  car  and  parts  and  caused  the  derailment.   Two 
section  gangs  were  working  in  the  area  of  the  accident 
scene  at  and  before  the  accident.   The  use  of  a  grade 
Istake  on  the  roadbed  at  the  accident  scene  in  anticipa- 
tion of  grading  by  them  could  reasonably  be  inferred, 
for  the  roadbed  ballast  at  the  accident  scene  was  six 
inches  lower  than  adjacent  ballast. 

From  probative  facts  with  which  the  record  teems, 
the  conclusion  is  therefore  inevitable  that  rational 
basis  for  a  plaintiff  verdict  is  found  in  the  evidence, 
amply  supporting  the  allegations  of  the  complaint 
(T  12)  that  plaintiff  was  injured  because  "defendant 
"carelessly  and  negligently  failed  to  inspect  said  motor 
'car  and  said  track  and  roadbed  and  learn  of  their  de- 
fective, insecure  and  insufficient  condition,  and  care- 
lessly and  negligently  failed  to  i)rovide  a  safe  motor 
car  and  safe  track  and  roadbed  for  plaintiff". 
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Apart  from  the  doctrine  of  res  ipsa  loquitur,  error 
of  the  District  Court  in  granting  defendant's  motion 
for  directed  verdict  and  directing  a  verdict  for  de- 
fendant is  therefore  demonstrated  and  requires  a  rei 
versal  of  the  judgment  appealed  from. 


THE  EVIDENCE  INTRODUCED  AT  THE  TRIAL  WAS  OF  SUCE 
CHARACTER  THAT  IT  CLEARLY  INDICATED  AND  ESTAB 
LISHED  THAT  PLAINTIFF  WAS  INJURED  AS  THE  PROXI 
MATE  RESULT  OF  DEFENDANT'S  NEGLIGENCE  AND  FOI 
THAT  REASON  THE  ACTION  OF  THE  TRIAL  COURT  IN  IN 
STRUCTING  THE  JURY  TO  RETURN  A  VERDICT  IN  FAVOI 
OF  THE  DEFENDANT  AND  AGAINST  PLAINTIFF  WAS  ANI 
IS  CONTRARY  TO  THE  LAW  AND  EVIDENCE.  ( Spedficatioi 
of  Error  No.  2.) 

This  Specification  of  Error  is  merely  a  restatemeni 
and  particularization  of  Specification  of  Error  No. 
and  the  arguments  made  under  that  specification  ar( 
incorporated  in  this  specification. 


THE  DISTRICT  COURT  ERRED  IN  ENTERING  FINAL  JUDGMENT 
IN  FAVOR  OF  DEFENDANT.  (Specification  of  Error  No.  3.) 

The  error  of  the  District  Court  in  granting  the  mo 
tion  for  directed  verdict  was  carried  over  into  thi 
final  judgment  it  thereafter  entered.  If  the  cour 
erred  in  granting  the  motion,  its  error  in  entering  tin 
judgment  is  equally  obvious  and  additional  argument; 
are  not  indicated. 
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CONCLUSION. 

Appellant  therefore  respectfully  submits  that  the 
ludgment  entered  on  the  directed  verdict  for  defend- 
int  should  be  reversed. 

Dated,  San  Francisco,  California, 
August  9, 1950. 

Lesi.ie  C.  Gillen, 
Edward  W.  Scruggs, 

Attorneys  for  Appellant. 
Ierbert  Chamberlin, 
Of  Counsel. 
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No.  12,547 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


AdOLPH  J.   SCHNEE, 

Appellant, 

vs. 

Southern  Pacific  Company  (a  corpora- 
tion), 

Appellee. 


Appellee's  Answering  Brief 


STATEMENT  OF  THE  CASE 

Appellant's  statement  on  page  2  through  the  first  para- 
graph on  page  7,  Brief  for  Appellant,  outlines  accurately 
the  basis  of  the  action  below,  the  applicable  statutes  and 
the  trial  procedure. 

The  summary  of  the  evidence  on  pages  8  through  14  of 
rthe  Brief  places  emphasis  on  certain  portions  of  the  testi- 
:nony  and  omits  entirely  other  portions,  apparently  on  the 
theory  that  the  court  need  only  be  presented  with  "the  evi- 
dence and  reasonable  inference  which  tend  to  support" 
appellant's  case. 
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For  example,  appellant  stresses  (Page  13,  Brief)  the 
fact  that  ballast  was  lower  at  the  scene  of  the  accident 
than  other  ballast  (citing  T.  339-40) — for  the  purpose  of 
combining  this  "slanted"  version  of  the  evidence  with  other 
evidence  to  raise  an  inference  that  surveyors  had  been  at 
w^ork  at  the  scene  of  the  accident  placing  surveyors  stake>^ 
to  level  the  ballast.  The  testimony  actually  was  that  at  tlic 
point  where  the  white  pine  stake  w^as  driven  into  the  side 
of  the  railroad  tie  the  ballast  had  been  dented  or  "crushed 
down  a  bit"  apparently  by  the  stick  when  it  plunged  into 
the  tie.  This  is  vastly  different  from  some  widespread  "low 
spot"  in  the  ballast  which  might  need  correction  by  survey 
parties  and  section  gangs. 

Again  appellant  makes  it  appear  that  survey  parties 
festoon  the  right  of  way  with  grade  stakes  so  that  the 
Southern  Pacific  main  transcontinental  track  resembles  a 
hedgehog  bristling  with  white  pine  stakes — by  use  of  a 
((uestion  on  cross  examination  answered  by  a  simjjle  "Yes" 
(T.  171,  192),  appellant  likewise  by  distortion  of  the  testi- 
mony makes  it  appear  that  the  defendant's  section  foreman 
was  charged  with  a  duty  of  doing  nothing  but  patrolling 
the  track  for  surveyor's  stakes  and  metal  brakehangers  (T. 
169,  172).  Actually,  the  foreman  was  engaged  in  track  pa- 
trol in  which,  among  other  things,  he  was  to  keep  the  track 
clear  of  obstacles.  \ 

Appellant  wholly  omits  reference  to  the  clear  and  illus- 
trative photographs  of  the  scene  of  the  accident  and  of  the 
motor  car,  which  speak  more  eloquently  of  actual  conditions 
and  what  happened,  than  isolated  fragments  of  "slanted" 
statement. 

Appellant  also  wholly  omits  the  compelling  statements 
made  by  plaintiff  himself  when  the  accident  was  fresh  in 
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lis  mind,  (Exhibits  F,  (I  and  11),  and  ipjnore.s  tlie  plaintiff's 
)lanket  repndiation  at  the  trial  of  all  three  statements, 
aken  at  different  times  by  different  ])eople,  althoupjh  ad- 
mittedly over  plaintiff's  signature  (T.  397),  a  fact  [)hiintiff 
*ould  not  well  deny  in  view  of  a  comparison  of  signatures 
;T.  404). 

!The  following  statement  of  the  evidence  gives  a  more  ac- 
;urate  picture  of  the  evidence. 

The  plaintiff  had  been  busy,  starting  at  eight  o'clock  in 
:he  morning  of  August  29,  1946,  about  his  duties  as  a  signal- 
nan  for  the  Southern  Pacific  Railroad  on  the  main  trans- 
'ontinental  Southern  Pacific  railroad  track  adjacent  to 
V^^illcox,  Arizona  (T.  52,  55).  After  his  lunch  at  1:00  o'clock 
n  the  afternoon  the  plaintiff  took  his  motor  car,  placed  it 
i)n  the  main  line  tracks  and  proceeded  east  at  about  seven- 
;een  miles  per  hour  to  a  signal  apparatus  about  two  and 
)ne-half  miles  east  of  Willcox,  Arizona  (T.  57-9).  He  ex- 
xmined  the  signal  apparatus  and,  finding  that  he  needed  ma- 
;erials  to  complete  his  work  (T.  60-63),  he  thereupon  re- 
turned to  Willcox  at  the  same  speed,  over  the  same  route, 
jbtained  the  materials  (T.  64-66),  and,  on  his  way  back,  at  a 
point  approximately  two  miles  east  of  Willcox,  his  motor 
L?ar  gave  a  vaulting  movement  (T.  70-71),  veering  north 
3fif  the  rails  onto  the  ties,  until  it  finally  left  the  track  en- 
tirely, throwing  the  plaintiff  onto  the  track  and  injuring 
ihim  (T.  85-6,96, 116,328-9). 

The  motor  car  furnished  to  the  plaintiff  and  kept  by 
iiim  at  Willcox  was  in  very  good  condition  (T.  130)  and 
had  been  used  by  plaintiff  and  his  predecessor  for  several 
ithousand  miles  (T.  139,  224),  being  a  standard  railroad 
motor  car  of  the  type  used  by  signalman  generally  (T.  53-4 
and  Photographs  D  1-4). 
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In  the  morning  of  the  accident,  the  roadmaster  and  the 
assistant  division  engineer  had  made  a  routine  inspection 
trip  from  Bowie  to  Willcox  and  Cochise,  covering  the  place 
of  the  accident-to-be,  looking  at  the  track  and  the  roadway 
for  the  purpose  of  finding  obstructions  or  defects  or  condi- 
tions in  the  track  which  might  need  attention,  liut  found 
none  at  this  place  (T.  186-189,  191-2,  323).  The  plaintiff 
himself  as  he  went  over  the  track  was  under  a  duty,  in  ac- 
cordance with  the  rules,  to  watch  the  track  (T.  228-9),  and 
he  did  watch  to  make  sure  "that  the  track  was  clear"  (T. 
69).  The  signal  maintainer  and  engineer,  in  their  inspec- 
tion, did  not  see  any  survey  parties  on  or  near  the  track 
(T.  196,  343),  although  they  did  see  one  or  two  work  parties 
somewhere  between  Bowie  and  Willcox  (T.  196-7)  (twenty- 
four  miles  by  the  map),  ^i 

The  roadmaster  and  engineer  went  over  the  particular! 
]jlace  where  the  accident  was  to  occur,  westbound,  betweea 
ten  and  eleven  A.  M.  of  the  morning  of  the  accident  (T.| 
186,  189,  191,  323)  and  again  eastbound  between  tAvelve- 
thirty  and  one  P.  M.  (T.  191),  They  were  driving  their 
motor  car  at  a  speed  of  between  six  and  fifteen  miles  an 
hour  (T.  337),  making  a  thorough  inspection  as  they  went 
(T.  187, 191,  323,  337). 

The  City  Marshall  of  AVillcox,  and  his  friend,  a  miningj 
man,  Avho  first  went  to  the  scene  of  the  accident,  described 
the  marks  made  by  the  motor  car  on  the  ties  as  it  went 
along  derailed  for  a  considerable  distance  (T.  86,  115-6), 
and  found  near  the  place  wiiere  the  marks  started,  a  Avooden 
stick,  approximately  eighteen  inches  long,  an  inch  and  a 
(juarter  square  (T.  90,  108),  which  had  one  end  broken  off 
and  splintered  and  the  other  end  burred  as  if  hit  by  some 
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(lieavy  object  (T.  90,  117).  There  was  oil  or  grease  on  this 
Istake  (T.  91 ),  but  the  stick  was  unpainted  (T.  91)  and  made 
^)f  white  pine  (T.  108).  They  found  splinters  for  four  ties 
'from  the  ])lace  where  the  motor  car  left  the  rails  (T.  90). 
They  also  looked  under  the  motor  car,  which  was  then 

Iilongside  the  track,  and  saw  marks  and  s])linters  under  tlie 
•ar  on  the  underside  of  the  car  flooring  (T.  103,  113,  115-f)) 
^■Svhere  something  had  struck  it  apparently  and  had  lifted 
die  car"  (T.  116).  They  also  found  an  abrasion  on  a  cross- 
tie  in  the  track,  just  off  center  of  the  track,  at  a  place  three 
pr  four  ties  before  the  derail  marks  started  (T.  115,  117). 
1  Railroad  employees  later  went  to  the  scene  of  the  aeci- 
lient,  found  tlie  stick  described  by  the  City  Marshall  (T. 
:L42-3,  356)  and  found  the  abrasion  on  the  track  (T.  325-7, 
i351).  This  abrasion  was  described  as  a  hole  about  an  inch 
and  a  half  in  diameter  (T.  330,  Photograph  C  4,  5),  three 
Or  four  inches  below  the  top  of  the  tie  (T.  329,  351),  and 
i^oing  into  the  tie  about  half  an  inch  (T.  329)  at  an  angle  of 
;approximately  forty-five  degrees  (T.  329,  351).  The  hole 
[.was  filled  tightly  with  wood  fibers  which  ran  lengthwise 
[into  the  hole,  whereas  the  crosstie  fibers  ran  diagonally 
jacross  the  grain  (T.  352).  The  wood  stick  bore  markings 
I  of  some  caustic  material  "all  around"  for  about  tAvelve 
I  inches  along  its  length  (T.  143, 150, 154, 198,  358). 
i  The  duties  of  the  plaintiff  as  signalman  included  the 
building  of  batteries  for  signals  on  the  railroad  (T.  120, 
,130,  219,  224).  Plaintiff  had  spent  a  very  busy  week  rebuild- 
ing batteries  before  the  accident  (T.  224).  This  process  in- 
volved the  filling  of  glass  jars,  fourteen  inches  deep,' with 
water  and  with  a  unit  of  metal  plates  and  stirring  into  the 
'water  cubes  of  caustic  soda  (T.  149,  220).  This  operation 
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was  ordinarily  ijerformed  by  stirring  the  water,  when  the 
cubes  had  been  placed  in  it,  with  a  wooden  paddle  (T.  149, 
221). 

A  more  thorough  examination  of  the  motor  ear  after 
the  accident  shoAved  a  broken  wedge  of  wood  similar  to  that 
in  the  white  pine  stick  between  the  floor  of  the  car  and  the 
brake  rod,  at  a  point  some  seven-eighths  inch  extending 
up  to  the  floor  of  the  car  (T.  355,  357,  3(33-5,  Photographs 
C  1,  C  2).  Immediately  in  front  of  the  brake  rod  is  an  angle 
iron  extending  down  two  and  one-half  inches  in  front  of 
the  brake  rod  and  being  three  and  one-half  inches  in  front 
of  the  brake  rod  (T.  364).  There  was  a  clearance  between 
the  floor  of  the  car  and  the  top  of  the  rails  of  between 
fifteen  and  sixteen  inches  (T.  365).  The  wedge  found  under 
the  motor  car  Avas  approximately  fourteen  to  sixteen  inches 
in  from  the  side  of  the  motor  car  (T.  365),  and  the  hole  in 
the  tie  was  found  at  a  point  fourteen  to  sixteen  inches  from 
the  north  rail  (T.  352).  The  stake  showed  a  grease  mark  at 
the  end  wdiere  the  fibers  were  broken  off,  apparently  from 
grease  on  the  brake  rod  (T.  357).  Many  pictures  were  taken 
of  the  place  of  the  accident  and  of  the  motor  car  itself  and 
of  the  wedging  of  the  wood  under  the  motor  car  (C  1-2,  J, 
K,  L,  D  1-4). 

The  plaintiff  admitted  that  his  signature  appeared  on 
a  signed  statement  taken  after  the  accident  by  the  railroad 
investigator  (T.  397).  This  statement  was  taken  in  the  pres- 
ence of  the  supervising  registered  nurse,  with  permission 
of  the  doctor  (T.  282,  306),  who  testified  that  plaintiff  was 
competent  at  the  time  (T.  294,  297-8,  303)  under  strenuous 
cross-examination  finally  terminated  by  the  Judge  after 
excessive   badgering  of  the  witness  (T.  134).  In  this  signed 
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l-itatoiiient  plaintiff  admitted  tliat  ho  had  been  usiii^-  a  ^n-ade 
[stake  two  and  one-fourth  feet  long  by  one  and  one-fourtli 
nches  by  one  and  one-fourth  inches  to  stir  battery  fluid 
into  batteries,  that  he  had  been  building  batteries  the  after- 
noon before  or  tlie  morning  of  the  accident  and  had  used 
this  grade  stake,  and  that  he  was  carrying  the  grade  stake 
im  his  car  (T.  412,  Exhibit  G). 

i  The  plaintiff  on  the  stand  testified  that:  "1  don't  i-ecall 
fusing  a  surveyor's  grade  stake"  (T.  400).  The  i)laintiff  also 
[denied  remembering  making  the  written  statement  in  which 
llie  admitted  using  and  carrying  the  grade  stake,  claiming 
;that  he  was  unconscious  or  mentally  incompetent  at  all 
times  when  such  statement  was  taken  (T.  241,  400).  For 
i^ood  measure,  })laintif¥  also  repudiated  two  other  state- 
Inients  (T.  235-41;  243),  admittedly  signed  by  him  (T.  397), 
igiven  at  other  times  to  other  persons,  and  which  were  cor- 
roborated on  the  witness  stand  under  oath  by  such  persons 
(T.  315-18;  T.  279-282,  288). 
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ARGUMENT  OF  THE  CASE 

I. 
In  F.E.L.A.  Cases  There  Still  Must  Be  More  Than  a  Scintilla  of 
Evidence  of  Defendant's  Negligence  Before  the  Case  May  Be 
Properly  Left  to  the  Discretion  of  the  Jury. 

The  United  States  vSuprenie  Court  lias  reaffirmed  the 
proposition  that  under  F.E.L.A.  the  ein])loyer  is  not  the 
insurer  of  his  employees,  that  the  basis  of  liability  has  not 
been  shifted  from  negligence  to  absolute  liability  and  that 
the  weight  of  the  evidence  under  the  Act  must  be  more  than 
a  scintilla  before  the  case  may  be  properly  left  to  the  dis- 
cretion of  the  trier  of  fact. 

We  have  arrived  at  this  conclusion  from  the  language 
contained  in  Wilkerson  v.  McCarthy,  336  U.S.  53,  93  Law 
Ed.  497.  Mr.  Justice  Black  in  this  case  states : 

u*  *  *  rpj^g  Federal  Act  does  not  make  the  railroad  an 
absolute  insurer  against  personal  injury  damages  suf- 
fered by  its  employees.  That  proposition  is  correct 
since  the  Act  imposes  liability  only  for  negligent  in- 
juries." (From  page  61  U.S.,  504  Law  Ed.) 

The  same  Justice  Black  in  the  earlier  case  of  GaUoivay 
V.  U.  S.,  319  U.S.  372,  87  Law  Ed.  1458,  seemed  to  indicate 
that  a  directed  verdict  was  a  relatively  modern  invention 
and  that  any  connnon  law  case  in  which  a  jury  may  be 
demanded  should  never  be  taken  from  the  jury  since  the 
jury  must  be  deemed  as  capable  of  finding  a  correct  answer 
as  the  court.  (See  Judge  Minton's  decision  on  Trust  Com- 
pany V.  Erie  R.  Co.,  165  Fed.  2nd,  806,  at  810.)  Subsequent 
to  the  Gallouay  decision,  however,  the  L^nited  States  Su- 
preme Court  conclusively  demonstrated  that  on  this  point 
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iMr.  Justice  IJIack  represented  only  a  minority  of  three 
lijudge.s,  Black,  ])oii.u:las  and  j\lur])liy,  in  this  opinion,  if  in 
•fact  this  was  their  opinion,  and  that  in  F.E.L.A.  cases  the 
iplaintiff  must  still  bear  the  burden  of  proof  or  suffer  a 
directed  verdict.  In  Brady  v.  Raihvay,  320  U.S.  476,  88  LaAV 
Ed.  239,  the  majority  of  the  court,  P)lack,  Douglas,  i\Iuri)liy 
and  Tiutledge  dissenting,  specifically  held  that : 

"The  weight  of  the  evidence  under  the  Em])loyers' 
Lial)ility  Act  must  be  more  tlian  a  scintilla  before  the 
case  may  be  pro])erly  left  to  the  discretion  of  the 
trier  of  fact — in  this  case,  the  jury.  AVhen  the  evidence 
is  such  that  without  weighing  the  credibility  of  the 
witnesses  there  can  be  but  one  reasonable  conclusion 
as  to  the  verdict,  the  court  should  determine  the  pro- 
ceeding by  non-suit,  directed  verdict  or  otherwise  in 
accordance  with  the  applicable  practice  without  sub- 
mission to  the  jury,  or  by  judgment  notwithstanding 
the  verdict.  By  such  direction  of  the  trial  the  result  is 
saved  from  the  mischance  of  si)eculation  over  legally 
unfounded  claims." 

^riiis  stand  of  the  majority  was  further  strengthened  by 
the  language  of  ]\Ir.  Justice  Frankfurter  concurring  in  the 
Wilkerson  Case,  supra: 

"The  easy  but  timid  way  out  for  a  trial  judge  is  to 
leave  all  cases  tried  to  a  jury  for  jury  determination, 
but  in  so  doing  he  fails  in  his  duty  to  take  a  case  from 
the  jury  when  the  evidence  would  not  warrant  a  ver- 
dict by  it.  A  timid  judge,  like  a  biased  judge,  is  in- 
trinsically a  lawless  judge."  (See  page  65  U.S.;  page 
506  Law  Ed.) 

Judge  Claude  McC'olloch,  who  tried  this  case  below,  is  a 
fully  experienced  trial  judge  and  would  never  come  under 
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the  classification  of  a  "timid  judge"  referred  to  above. 
Judge  McColloch  in  this  case  assessed  the  plaintiff's  evi- 
dence fully  and  accurately  and  found  it  wanting.  The  ma- 
jority of  the  United  States  Supreme  Court  has  indicated 
that  his  action  in  so  doing,  was  legally  proper. 

In  the  Wilkerson  Case,  supra;  Mr.  Justice  Douglas  ap- 
pends a  list  of  cases  showing  that  the  United  States  Su- 
preme Court  in  the  past  decade  has  in  tiiirteen  cases  sus- 
tained the  action  of  trial  courts  in  taking  plaintiff's  case 
from  the  jury.  The  Brady,  Hunter  and  Eckenrode  cases 
listed  were  decided  by  a  majority  of  the  court  in  written 
opinions,  (Black,  Douglas  and  Murphy  dissenting  in  each), 
and  the  other  cases  were  memorandum  opinions  in  which 
certiorari  was  denied. 

More  so  perhaps  than  in  other  types  of  litigation,  the  law 
in  F.E.L.A.  cases  arises  out  of  the  facts,  and  each  case  de- 
pends almost  Avholly  on  the  facts  shown  therein.  An  excerpt 
from  the  Brady  case  is  often  quoted : 

**An  examination  of  the  proven  facts  to  determine 
whether  they  are  sufficient  to  permit  a  verdict  by  the 
jury  for  the  decedent's  estate  based  upon  reason  is  of 
no  doctrinal  importance.  Every  case  varies."  (Page 
-180  U.S. ;  page  243  Law  Ed.) 

Therefore,  we  proceed  with  this  argument  upon  the  basis 
that  the  employer  is  still  not  regarded  as  an  insurer  of  his 
employees  under  the  Act;  that  proof  of  negligence  is  still 
necessary  to  sustain  a  recovery  under  the  Act ;  and  that  in 
a  proper  case  a  trial  judge  is  still  under  a  duty  to  direct 
a  verdict  when  the  evidence  of  defendant's  negligence 
amounts  to  no  more  than  "  a  scintilla",  or  where  submission 
would  involve  "mischance  of  speculation  over  legally  un- 
founded claims." 
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II. 

No  Inference  of  Negligence,  or  "Res  Ipsa  Loquitur,"  Arises  When: 

(a)  The  Actual  Cause  of  the  Accident  Is  Conclusively  Shown; 
or 

(b)  When  None  of  the  Instrumentalities  Involved  in  the  Accident 
Are  in  Sole  Control  of  Defendant  as  to  Inspection  and  User. 

(a)  The  doctrine  of  "res  iijsd  loqniti(r"  has  ^iven  rise  to 
reams  of  judicial  opinion  and  law  writers'  text.  Judge 
McColloch,  in  the  trial  of  this  case,  indicated  tliat  he  did 
inot  favor  the  use  of  the  term  res  ipsa  loquitur  since  it 
tended  to  confuse  what  otherwise  were  simple  issues.  As 
iapi)ears  from  a  summary  of  the  evidence  in  this  case,  there 
can  be  no  reasonable  doubt  concerning  the  cause  of  the  ac- 
jcident  here.  A  white  pine  stick  api)roximately  tAventy-four 
inches  long  and  an  inch  and  a  {|uarter  sc^uare,  one  end  of 
which  was  driven  by  the  motor  car  into  a  railroad  tie  at 
a  forty-five  degree  angle  about  four  inches  below  the  top 
of  the  tie,  and  the  other  end  of  which  was  wedged  against 
[the  brakerod  on  the  under-side  of  the  motor  car,  caused  the 
motor  car  to  lift  from  the  rails  while  it  was  running  and 
derail, —  the  lifting  action  being  very  much  like  that  seen 
when  a  pole  vaulter,  after  a  running  start,  places  his  vault- 
ing pole  at  a  forty-five  degree  angle  in  a  trough  under  the 
icrossbar  to  be  cleared  and  lifts  himself  forward  and  up- 
ward off  the  ground  to  clear  the  bar. 

The  specific  cause  of  the  accident  having  been  shown  be- 
tyond  any  reasonable  doubt,  there  was  no  reason  for  the  doc- 
trine of  res  ipsa  loquitur  to  come  into  play  (Omaha  Com- 
fpamj  V.  Railroad,  120  Fed.  2nd,  594;  Cert.  Den.;  314  U.S. 
645;  86  Law  Ed.  517;  see  annotation  in  59  A.L.R.  468  and 
illustration  at  page  471).  This  was  the  attitude  taken  by  the 
trial  judge  in  this  matter. 
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(b)  If  we  must  consider  the  doctrine,  however,  the  most] 
recent  definition  thereof  in  this  court  appears  in  U.  S.  v. 
Johnson,  181  Fed.  2nd  577,  at  582,  C.A.9.  This  court  quotes 
from  Mr.  Wigmore  as  follows : 

"(1)  The  appartus  must  be  such  that  in  the  ordinary 
instance  no  injurious  operation  is  to  be  expected  un- 
less from  a  careless  construction,  inspection,  or  user; 

(2)  Both  inspection  and  user  must  have  been  at  the 
time  of  the  injury  in  the  control  of  the  party  charged; 

(3)  The  injurious  occurrence  or  condition  must  have 
happened  irrespective  of  any  voluntary  action  at  the 
time  by  the  party  injured.  It  may  be  added  that  the 
particular  force  and  justice  of  the  rule,  regarded  as 
a  presumption  throwing  upon  the  party  charged  the 
duty  of  producing  evidence,  consists  in  the  circum- 
stance that  the  chief  evidence  of  the  true  cause,  wheth- 
er culpable  or  innocent,  is  practically  accessible  to  him 
but  inaccessible  to  the  injured  person."  (Wigmore  on 
Evidence,  Third  Ed.,  Sec.  2509.) 

The  motor  car  used  by  plaintiff  was  a  standard  type 
motor  car  (T.  53-4,  139,  156)  in  very  good  condition  (T. 
130)  which  liad  lieen  driven  thousands  of  miles  by  the  plain- 
tiff and  his  predecessor  (T.  139),  and  there  is  no  evidence 
whatsoever  in  the  case  that  this  motor  car  was  defective  in 
any  respect.  We  say  this  advisedly  in  the  face  of  appellant's 
statement  on  Page  18  of  the  Opening  Brief  claiming  in  ar- 
gument, although  not  shown  by  the  facts,  that  the  motor 
car  was  unstable  and  was  of  improper  construction.  What 
"proper  construction"  might  be  under  the  circumstances  is 
nowhere  shown,  although  the  inference  is  that  such  motor 
car  should  be  made  so  heavy  (it  did  weigh  495  lbs. — T.  156) 
that  the  signalman  using  it  could  not  lift  it  from  the  tracks, 
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and  islioukl  be  made  so  "bullet  .shaped"  or  "streamlined" 
that  any  oljject  striking  it  would  not  find  lodgement. 

As  to  the  first  implied  reciuirement,  a  motor  car  must  be 
constructed  light  enough  so  as  to  be  readily  removable 

■  from  the  rails  by  the  signalman  using  it  so  as  to  give  free 
l)assage  to  freight  and  i)assenger  trains  on  the  tracks.  As 
to  the  second  implied  recpiirement,  there  is  no  rule  of  law 

■which  requires  the  invention  of  types  of  equipment  which 
will  be  impervious  to  any  danger,  however  remote. 

At  page  17  of  the  Opening  Brief,  appellant,  without 
citation  to  the  Transcrii)t,  flatly  states  that  the  motor  car 
''was  furnished  and  maintained  by  defendant  and  respond- 
ent". It  is  true  that  the  defendant  railroad  company  fur- 
nished the  signalman  with  the  motor  car.  The  evidence 

■■  showed  that  plaintiff  had  complete  control  and  supervision 
over  the  motor  car  in  his  use  of  it  in  patrolling  his  section 
of  the  transcontinental  track  (T.  55-8,  225,  292-3).  It  is, 
therefore,  novv^here  shown  in  the  evidence  that  as  to  the 
motor  car  "both  inspection  and  user"  was  in  control  of  the 
defendant  company  and,  in  fact,  the  contrary  appears,  that 
both  the  inspection  and  control  were  in  the  plaintiff  signal- 
man. 

This  leaves  the  tracks,  rails  and  roadbed  as  the  "ap- 
paratus" which  must  be,  as  to  "inspection  and  user",  in  the 
control  of  the  defendant.  First  of  all,  it  was  not  any  defect 
in  either  the  tracks,  rails  or  rondbed  which  caused  the  de- 

'  railment  here.  It  was  the  white  pine  (T.  108)  two-foot  stick 
(T.  326-331;  356-360;  Photographs  C-1,  C-2,  J,  K,  L,  D-1 
to  4)  which  acted  as  a  lever  for  a  fraction  of  a  second,  rais- 

i  ing  the  motor  car  (T.  116)  more  than  the  inch  and  a  quarter 
necessarv  to  free  the  wheel  flanges  from  the  rails  (T.  52, 
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364).  When  the  motor  car,  after  its  momentary  vaulting, 
came  down  again,  it  came  down  north  of  the  rails  and,  after 
running  along  the  ties  for  some  distance,  it  left  the  track 
(T.  86, 155,  328,  338). 

The  condition  of  the  tracks,  rails  and  roadbed  w^as  as 
much  under  the  control  of  the  plaintiff  as  it  was  of  the  de- 
fendant. The  plaintiff  in  his  patrolling  of  the  tracks  as 
signalman  was  at  all  times  under  duty  to  watch  for  obstruc- 
tions in  the  track  or  to  keep  a  "clear  track"  (T.  69,  228). 
His  testimony  showed  that  fu'ice  immediately  prior  to  the 
accident  he  had  passed  over  the  place  where  the  accident 
occured  (T.  59,  64-5).  His  eyesight  was  normal,  20-20  (T. 
73),  and  there  Avas  nothing  to  distract  his  attention  (T. 
67-9). 

It  is  further  conunon  knowledge  that  the  transcontinental; 
main  tracks  of  the  railroad  are  not  an  exclusive  highway; 
for  railroad  cars  and  traffic  alone.  Pedestrians  and  hoboes; 
use  the  tracks  freely  to  go  across  country,  and  train  pas- 
sengers and  casual  passengers  on  freight  cars  throw  ob- 
jects on  tracks  and  road  beds  without  second  thought.  The 
only  duty  which  the  defendant  bears  to  its  tracks,  rails 
and  roadbed  is  the  duty  of  reasonable  inspection  and  main- 
■  tenance,  which  will  be  covered  in  the  subdivision  following. 

The  appellant  cites  Jcsionoivaki  v.  Railroad,  329  U.S.  452, 
91  Law  Ed.  416,  as  authority  for  his  })osition  that  the  de- 
railment of  the  motor  car  of  itself  was  suflficient  in  this 
case  to  raise  some  inference  of  negligence  on  the  part  of 
defendant.  It  would  appear,  in  fact,  that  plaintiff's  whole 
case  was  prepared  and  tried  Avith  the  Jesionowski  case  in 
mind.  A  reading  of  that  case,  however,  shows  that  there 
was  involved  in  the  accident  a  "frog"  operated  by  a  spring 
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I  mechanism,  and  that  if  the  spring  failed  to  work  when  the 
car  wheels  passed  over  it,  the  cars  might  be  derailed.  Some 
I  other  evidence  tended  to  shoAv  that  at  the  time  the  derail- 
iment  occurred  splinters  and  planks  were  thrown  into  the 
air  near  the  "frog".  (See  page  455  U.S. ;  page  420  Law  Ed.) 
Tlie  injured  employee  had  no  control  whatsoever  over  this 
"frog",  and  the  defendant  railroad  did  have  exclusive  con- 
trol over  the  "frog"  as  well  as  over  the  operation  of  the 
train  involved  in  the  accident : 

"*  *  *  to  infer  that  either  the  negligent  operation  of 
the  train  or  the  negligent  maintenance  of  the  instru- 
mentalities other  than  the  switch  was  the  cause  of  the 
derailment.  It  was  uncontroverted  that  the  railroad 
had  exclusive  control  of  both."  (See  page  458  U.S., 
page  421  Law  Ed.) 

In  that  case,  it  once  having  been  established  by  the  jury 
that  the  railroad  employee  was  free  from  negligence  in  han- 
Idling  the  only  instrumentality  over  which  he  had  some  con- 
trol— the  switch — then  the  court  properly  held  that,  there 
being  some  evidence  that  other  factors  in  the  exclusive  con- 
trol of  the  defendant  had  something  to  do  with  the  accident, 
the  jury  could  infer  negligence  on  the  part  of  the  defendant. 
That  the  Jesionowski  case  did  not  overturn  the  long  es- 
tablished test  announced  by  Judge  Pope  of  this  court  in 
the  Johnson  case  above,  is  made  clear  in  Johnson  v.  U.  S., 
S333  U.S.  46,  92  Law  Ed.  468.  That  appeal  arose  out  of  a 
I  decision  under  the  Jones  Act,  which  makes  applicable  to 
I  such  suits  the  standard  of  liability  of  F.E.L.A.  The  testi- 
imony  of  the  plaintiff  there,  if  it  were  accepted  as  true, 
showed  that  he  had  no  control  over  the  apparatus  which 
:  caused  his  injury.  When  he  was  hit  by  a  block  dropped  from 
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the  deck  above  him,  he  was  bending  over  coiling  a  line. 
The  court  said : 

"We  need  not  determine  what  the  result  would  be  if\ 

it  were  sJioivn  that  petitioner  was  pulling  on  the  rope 
when  the  accident  happened.  For  the  uncontradicted 
evidence  is  that  he  was  not  pulling  on  the  rope,  but 
was  bending  over  coiling  it  on  the  deck.  But  where,  as 
here,  the  injured  man  is  not  implicated,  the  falling  of 
the  block  is  alone  sufficient  basis  for  an  inference  that 
the  man  who  held  the  ])lock  was  negligent.  In  short,' 
Dudder  (defendant's  other  employee)  alone  remains 
implicated,  since  on  the  record  either  he  or  petitioner: 
was  the  cause  of  the  accident  and  it  appears  that  peti- 
tioner was  not  responsible."  (Page  48  U.S.,  page  472^ 
Law  Ed.) 

In  the  present  case,  the  plaintiff  had  control  and  inspec- 
tion of  the  motor  car ;  he  had  control  and  inspection  of  the! 
tools  and  apparatus  which  he  kept  on  the  motor  car  and' 
had  full  control  and  operation  of  the  motor  car.  Plaintiff, 
under  the  recpiirement  of  his  duties,  was  responsible  for' 
inspection  of  the  tracks  over  which  he  rode.  There  was' 
nothing  concerned  in  the  accident  over  which  the  defend- 
ant itself,  through  its  other  employees,  had  sole  "inspection 
and  user". 

This  court  has  had  occasion  to  consider  both  of  the  above' 
cases  in  its  recent  decision  of  The  Rocona  v.  Company,  173 
Fed.  2nd  GGl.  This  court  said  in  the  Rocona  decision  what 
we  have  said  above : 

"(In  the  Jesionowski  case)  it  was  proper  to  apply  the^ 
rule  of  res  ipsa  locjuitur  on  the  assumption  that  the 
railroad  had  exclnsive  control  of  the  remaining  prob- 
able causitive  instrumentalities." 
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jIn  the  liocona  ease,  the  defendant  had  exclusive  control  of 
{the  tugboat  which  was  apparently  the  only  other  instrumen- 
tality which  could  have  caused  the  accident.  This  court 
properly  held  that,  despite  the  testimony  of  the  tugboat 
operators,  the  evidence  was  sufficient  to  support  a  reason- 
fable  inference  of  negligence  on  the  part  of  the  tugboat  op- 
[erators. 

In  the  present  case,  the  main  line  transcontinental  track 
I  upon  which  the  accident  happened  had  been  thoroughly  in- 
Ippected  not  only  by  the  plaintiff  himself  but  also  by  other 
employees  of  the  railroad  on  the  morning  of  the  accident 
(T.  162-3,  169,  170,  174,  186-189,  191-2,  323,  337).  The  plain- 
tiff in  his  motor  car  had  passed  over  the  place  of  the  acci- 
dent kvice  within  the  hour  before  the  accident  (T.  59,  64-5), 
and  an  inspection  car  on  which  the  assistant  division  engi- 
neer and  the  signal  supervisor  were  riding  and  making 
their  regular  track  inspection  also  had  passed  over  the 
same  spot  once  in  the  morning  and  again  within  the  hour 
before  the  accident  (T.  191).  There  was  no  evidence  what- 
soever that  the  Avhite  pine  stick  which  caused  the  accident 
had  remained  upon  the  track  for  any  length  of  time  so  that 
the  railroad  might  in  the  exercise  of  due  care  have  dis- 
!  covered  it,  or  that  the  stick  was  in  a  position  to  cause  the 
derailment  for  any  length  of  time  before  the  accident  hap- 
pened. Appellant  refers  to  some  testimony  that  the  stick 
■was  weathered  and  had  oil  on  it  (page  19,  Opening  Brief), 
but  the  reference  at  the  pages  of  the  transcript  indicated 
fshow  that  the  stick  had  only  oil  on  it  (T.  91).  This  was  later 
explained  by  the  testimony  that  the  stick  had  come  into 
contact  with  the  under  side  of  the  motor  car  where  there 
was  oil  and  grease  (T.  357).  There  is  no  evidence  that  the 
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stick  was  "weathered",  the  reference  by  appellant  to  page 
151  of  the  transcript  being  wholly  unproductive  of  any  evi- 
dence on  the  point.  If  the  stick  Avas  "weathered",  there  is  no 
evidence  or  reasonable  inference  therefrom  that  it  became 
"weathered"  by  remaining  at  the  place  of  the  accident — it 
might  have  been  "weathered"  in  Oregon  after  it  was  cut 
from  its  white  pine  tree, — or  at  some  later  storage  yard. 

In  making  legal  research  to  discover  appellate  decisions 
which  might  involve  facts  similar  to  those  here,  no  federal 
case  was  found,  but  a  decision  in  the  Supreme  Court  of 
Massachusetts,  Lynch  v.  Railroad,  200  N.E.  877,  involves 
facts  very  similar  to  those  found  here.  In  that  appeal,  a 
judgment  for  the  defendant,  notwithstanding  the  verdict, 
was  sustained.  The  employee  was  killed  when  a  motor  car 
was  derailed  and,  assuming  that  the  testimony  of  his  co-em- 
ployees who  were  on  the  motor  car  with  him  was  true,  no 
cause  for  the  accident  ap])eared  since  these  employees  de- 
nied that  anything  had  fallen  off  the  motor  car  which  might 
cause  the  derailment.  The  plantiff  depended  upon  the  doc- 
trine of  "res  ipsa  loquitur",  but  the  Supreme  Court  held 
specifically  that  the  doctrine  did  not  apply.  There  was  evi- 
dence of:  (1)  bent  bar  found  at  the  scene  of  the  accident; 
(2)  of  a  small  gouge  in  the  top  and  side  of  a  tie  at  the 
place  of  derailment;  and  (3)  marks  on  the  ties.  The  bent 
bar  was  similar  to  one  carried  liy  the  decedent  in  the  motor 
car.  There  was  no  evidence  of  any  previous  trouble  with 
the  motor  car,  no  evidence  of  any  defects  in  it  and  no  evi- 
dence of  im])roper  inspection.  The  Massachusetts  Supreme 
Court  held  that  there  was  no  case  for  jury  decision. 

Another  state  court  case  from  New  Hampshire,  Dade  v. 
Boston  Railroad,  30  Atl.  2nd,  485,  involved  the  death  of  an 
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employee  in  the  derailment  of  a  motor  car.  There  was  some 
evidence  that  stones  had  dropped  from  trucks  loaded  Avith 
gravel  crossing  the  tracks.  There  was  further  evidence  that 
an  employee  of  the  company  was  seen  picking  small  stones 
off  the  track.  The  court,  however,  held  that  the  most  the 
evidence  showed  was  a  jjossibility  that  the  accident  may 
have  been  due  to  such  a  cause  and  tluit  such  possibility  de- 
pended wholly  upon  conjecture  and  could  not  be  submitted 
to  a  jury. 

A  third  state  court  case  somewhat  similar  is  Wallar  i\ 
Terminal  Company,  166  Pac.  2nd  488  (Oregon),  Cert.  Den., 
329  U.S.  742,  91  Law.  Ed.  640.  This  was  one  of  the  cases 
cited  by  Justice  Douglas  in  his  appendix  to  the  Wilkerson 
case  above.  The  plaintitT  testified  that  he  lost  his  footing 
while  trying  to  step  on  a  boxcar  in  the  railroad  yards.  He 
[charged  the  railroad  with  negligence  in:  1)  permitting  the 
[footpath  which  he  used  to  become  muddy  and  sleek,  and 
i2)  permitting  debris  and  wooden  sticks  to  remain  along 
the  ground.  Plaintiff's  testimony  was  that  he  stepped  on 
a  stick  and  that  it  rolled  with  him.  He  further  said  that  he 
had  seen  sticks  down  in  yards  the  day  before  and  had  seen 
some  that  night.  There  was  testimony  that  defendant  had 
Brews  picking  up  debris  in  the  yards  and  that  it  was  the 
duty  of  these  crews  to  keep  the  yard  clean.  The  court  held 
that  there  was  not  a  scintilla  of  evidence  how  long  the  stick, 
if  there  was  one,  had  been  there  (Page  497).  The  court 
further  held  that  the  fact  that  an  accident  occurred  consti- 
tuted no  evidence  of  negligence  on  the  part  of  defendant 
lin  view  of  the  use  of  the  yard  by  others  for  whom  the  de- 
"fendant  was  not  responsible.  (Page  498)  The  court  con- 
cludes by  saying: 
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"The  rule  is  firmly  established  that  where  plaintiff  j 
slips  upon  an  object  on  the  premises  of  defendant  the 
plaintiff  must,  in  order  to  show  liability,  show  that  the 
defendant  or  his  agent  put  the  dangerous  object  there 
or  that  they  knew,  or  by  the  exercise  of  reasonable  dili- 
gence could  have  known,  that  it  was  there  and  failed 
to  exercise  diligence  to  remove  it."  (Page  498) 

Appellee  submits  on  this  phase  of  the  case  that  the  doc- 
trine of  res  ipsa  loquitur  has  no  application  to  the  facts  de- 
veloped in  the  evidence. 

TIT. 
When  a  Derailment  Is  Caused  by  a  "Foreign  Object"  on  the  Tracks, 
Defendant's  Negligence  Must  Consist  Either: 

(a)  Of  Leaving  the  Object  in  a  Dangerous  Position  on  the 
Tracks;  or 

(b)  In  Knowing,  or  by  Exercise  of  Reasonable  Diligence  Being 
Able  to  Know,  of  the  Dangerous  Condition,  and  Failing 
to  Exercise  Diligence  to  Remove  It. 

The  test  applied  by  Judge  McColloch,  when  ruling  on 
the  motion  for  directed  verdict,  appeared  to  be  that  set 
forth  in  the  Wallar  case  above.  Accord:  Matthews  v.  So. 
Pacific  Co.,  15  Cal.  App.  2d  36,  59  Pac.  2d  220;  Spencer  v. 
A.  T.  S  S.  F.  Ry.  Co.,  92  Cal.  App.  2d  490,  207  Pac.  2d  126. 

The  Safety  Appliance  jihase  of  the  case  (under  which  lia- 
bility for  "safe  e(|uipment"  under  certain  stated  circum- 
stances is  absolute)  having  been  dismissed  with  consent  of 
plaintiff  (T.  408),  the  only  issue  concerning  the  furnishing 
of  a  "safe  place"  for  plaintiff  to  work  was  one  of  simple 
negligence.  As  to  furnishing  such  a  "safe  place",  the  de- 
fendant was  not  an  insurer  but  only  "  'liable  for  injuries 
attributable  to  conditions  under  its  control  when  they  are 
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not  sucli  as  a  reasonable  man  ought  to  maintain  in  the  cir- 

bumstances',  bearing  in  mind  that  'the  standard  of  care 

jinust  be  connnensurate  to  the  dangers  of  the  business' ". 

|'(Mr.  Justice  Black  at  page  61,  U.S.;  page  504  Law  Ed.  in 

lithe  Wilkerson  case,  supra.)  Defendant's  obligation  was  not 

>u('h  as  to  impose  liability  regardless  of  due  care  and  re- 

^ai'dless  of  whether  the  injury  was  one  reasonably  to  be 

mticipated  or  foreseen  as  a  natural  consequence  of  de- 

'•■ndant's  act.  (Wolfe  v.  Hcnwood,  162  Fed.  2nd  998,  (CCA 

>),  Cert.  Den.;  332  U.S.  773,  92  Law  Ed.  357;  Lasanga  v. 

McCarthy,  177  Pac.  2nd  734  (Utah),  Cert.  Den.;  332  U.S. 

>L^!),  92  Law.  Ed.  403 ;  B earner  v.  R.  R.,  26  S.E.  2nd  43  ( Va.), 

L'ert.  Den. ;  321  U.S.  763,  88  Law  Ed.  1060. 

It  was  conclusively  established  by  the  evidence  that  the 
lecident  had  been  caused  by  the  white  pine  wooden  stick 
.vedging  itself  between  the  under  side  of  the  motor  car  and 
ho  side  of  the  railroad  tie  in  such  as  way  as  by  leverage, 
n  the  fraction  of  second  before  it  broke,  to  raise  the  car 
I  distance  sufficient  to  free  the  car  wheel  flanges  from  the 
•ails  and  cause  the  car  to  plunge  forward  off  the  rails  onto 
he  track.  This  being  shown,  it  then  became  necessary  for 
he  plaintiff  to  show  either:  (A)  That  the  defendant  rail- 
■oad  or  its  agents  had  placed  this  stake  on  the  tracks  in 
5uch  manner  that  it  was  dangerous  to  passing  motor  cars ; 
)r  (B)  That  the  defendant  or  its  agents  knew,  or  by  the 
wercise  of  reasonable  diligence  could  have  known,  that  the 
;take  was  there  in  a  dangerous  position — and  failed  to  ex- 
Mcise  diligence  to  remove  it.  (See  also  Matthews  v.  So.  Pac, 
L5  Cal.  App.  2d  36,  59  Pac.  2nd  220;  Spencer  v.  A.  T.  S  S. 
^.  Ry.  Co.,  92  Cal.  App.  2d  490,  207  Pac.  2d  126).  These 
wo  theories  will  be  discussed  separately. 
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(A)  DID  THE  DEFENDANT  COMPANY.  THROUGH  ITS  AGENTS,  LEAVE  THE 
PINE  STICK  IN  A  POSITION  ON  ITS  MAIN  TRACK  DANGEROUS  TO 
PASSING  MOTOR  CARS? 

The  only  evidence  connecting  the  "white  pine"  stick  (T. 
108,  356,  Photo  C-2)  with  the  defendant  railroad  was  testi- 
mony that  the  stick  resembled  a  "grade  stake"  (T.  89, 
110)  or  a  "surveyor's  stake"  (T.  142)  similar  to  those  used 
by  railroad  survey  crews  (T.  171,  175,  192).  The  stake  had 
no  survey  marks  on  it  (T.  91).  There  was  evidence  that  no 
railroad  survey  crews  were  in  the  vicinity  of  the  accident 
(T.  343,  196).  Section  crews  had  been  seen  somewhere  be- 
tween Bowie  and  Willcox  (T.  196-7),  a  distance  of  twenty- 
four  miles  on  the  map,  but  no  surveyors  (T.  343).  The 
plaintiff  had  operated  his  motor  car  over  the  ])lace  of  the 

accident  hcice  that  day,  before  the  accident  occurred,  and 

1 

had  seen  no  survey  parties.  The  assistant  division  engineer 
and  signal  supervisor  had  also  operated  their  motor  car 
over  the  place  of  the  accident,  once  in  the  morning  and 
again  shortly  before  the  accident,  proceeding  for  many 
miles  in  both  directions,  and  they  too  had  seen  no  survey 
parties  (T.  196,  343).  Yet  if  the  stake  had  been  left  by  a 
survey  party  in  the  position  in  wdiich  plaintiff  urges  it  must 
liave  been  at  the  time  the  accident  occurred — that  is,  firmly 
imbedded  about  four  inches  below  the  top  of  the  railroad  tie 
in  the  side  of  the  tie  (T.  115,  325,  327,  329-331,  340,  369, 
Photo  C  4-5),  protruding  upwards  at  an  angle  of  forty-five 
degrees  for  fifteen  to  sixteen  inches  above  the  rails  (T. 
365)  in  a  westerly  direction  (T.  350-2),  the  direction  from 
which  the  plaintiff  was  to  come  in  his  motor  car — then  it 
follows  the  stake  must  have  been  driven  by  surveyors  into 
the  side  of  the  tie  within  the  short  interval  from  the  time 
the  plaintiff  left  the  signal,  returned  to  Willcox — over  the 
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place  of  the  later  accident — to  fj:et  the  missing  parts,  and 
the  happening  of  tlie  accident  on  his  return  from  Willcox 
(T.  64-5,  G8),  otherwise  plaintiff  would  have  seen  it,  or  hit 
it  in  one  or  the  other  of  his  two  trips  over  the  same  spot. 
Using  the  overall  mileage  given  as  being  about  four  miles 
(T.  59,  163,  403)  and  the  speed  at  which  plaintiff  traveled 
4S  being  about  seventeen  miles  i)er  hour  (T.  68),  and  al- 
owing  ample  time  for  the  plaintiff  to  get  his  equipment  in 
^Villcox,  there  could  only  have  been  at  most  a  half  hour 
)o(ween  the  time  the  plaintiff  passed  over  the  accident 
(cne,  westbound,  and  the  time  of  the  accident  itself.  In 
hat  interval  the  jury,  without  any  factual  basis,  would 
lave  to  find  that  an  up-to-that-point  unseen  surveyor  ham- 
uf'red  the  white  pine  stick  into  the  side  of  a  treated  rail- 
•oad  tie  (T.  340-1)  at  a  forty-five  degree  anglie,  thrusting 
iiore  than  fifteen  inches  into  the  air  above  the  rails  (T. 
SO;")),  for  purposes  which  no  one  could  conceive,  and  that 
I  he  phantom  then  left,  surreptitiously  and  secretly,  never 
(0  be  seen  again. 

The  above  is,  of  course,  wholly  conjecture  and  specula- 
ion.  It  is  wholly  speculative  in  the  first  place  to  conjecture 
hat  the  wooden  stick  had  been  used  at  any  time  by  the  de- 
eiidant's  surveyors,  or,  if  it  had  been  so  used,  that  it  came 
0  the  scene  of  the  accident  througli  any  act  on  the  part  of 
lefendant's  surveyors  or  defendant's  employees.  It  is  en- 
iiely  possible  that  the  stake  had  been  part  of  a  bundle 
)f  sticks  gathered  by  some  wandering  tramp  or  hobo  to 
nake  himself  an  evening  fire,  and  that  he  had  dropped  the 
itick  in  his  weary  walk  into  Willcox.  It  is  equally  possible 
hat  a  passerby  might  have  thrown  the  stick  onto  the  rail- 
"oad  track  or  that  it  had  been  dropped  there  by  some  pas- 
senger on  a  train  or  on  a  freight. 
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Then  it  is  wholly  conjecture  and  speculation  that  thi 
stick  was  left  by  defendant's  hypothetical  surveyor  ol 
other  employee  in  any  position  in  which  it  could  cause  th( 
accident  which  occurred.  The  testimony  is  that  surveyors 
stakes  had  been  seen  lying  on  the  roadbed  adjacent  to  the 
track  (T.  172,  192,  344)  and  that  occasionally  surveyors 
stakes  were  seen  driven  into  the  ballast  between  the  rails 
(T.  175)  protruding  not  more  than  a  few  inches  above  th^ 
ballast  and  helow  the  rails  (T.  175).  If  the  stake  was  lying 
between  the  rails,  what  force  was  it  which  made  it  suddenl^j 
stand  up  at  a  forty-five  degree  angle  in  such  manner  as  tc 
plunge  one  of  its  ends  into  the  railroad  tie  and  the  othei| 
into  the  under  side  of  the  motor  car?  Did  this  stake,  lik^ 
the  rope  in  the  fabulous  Indian  rope  trick,  have  the  powei 
of  levitation !  The  hole  driven  hy  the  stake  into  the  tie  was 
fully  fifteen  inches  from  the  nearest  rail  (T.  352,  327,  115)j 
By  what  mental  processes  could  the  reasonable  jurjanan 
arrive  at  the  conclusion  that  the  stake  was  actually  or  po-| 
tentially  a  dangerous  instrumentality,  known  to  be  sucl^ 
by  the  railroad's  employees,  or  placed  in  such  position  on 
the  track  by  the  railroad's  employees,  so  that  it  became  a 
dangerous  instrumentality  ?  As  said  in  the  Dade  case  above, 
this  conclusion  would  have  to  depend  "wholly  on  conjec-| 
ture".  Under  these  circumstances,  the  trial  judge  properly 
withdrew  the  case  from  jury  consideration.  (Echenrode  v^ 
R.  R.,  164  Fed.  2nd  99G,  affirmed  in  335  U.S.  329,  93  Law, 
Ed.  41;  Trust  Co.  v.  R.  R.,  165  Fed.  2nd  806  (CCA.  7), 
Cert.  Den.,  334  U.S.  845,  92  Law  Ed.  1769 ;  Cowdrick  v.  R. 
R.,  39  Atl.  2nd  98  (New  Jersey),  Cert.  Den.,  323  U.S.  799, 
89  Law  Ed.  637. 
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B)  DID  THE  DEFENDANT,  THROUGH  ITS  EMPLOYEES,  KNOW  OR  BY  THE 
EXERCISE  OF  REASONABLE  DILIGENCE  COULD  IT  HAVE  KNOWN  THAT 
A  DANGEROUS  CONDITION  EXISTED,  AND  THEN  DID  IT  FAIL  TO 
EXERCISE  DILIGENCE  TO  REMOVE  IT? 

What  can  be  said  on  this  point  is  largelj'  a  repetition  of 
*rhat  has  been  said  before.  If  plaintiff's  theory  is  to  be  fol- 
wed,  it  must  be  assumed  that  a  two-foot  stick,  one  and 
ne-half  inches  square,  lying  inert  between  the  railroad 
acks,  or  poimded  into  the  ballast  so  as  to  protude  not 
[nore  than  a  few  inches  above  the  ballast  and  helotv  the 
ailroad  rails  (T,  175)  creates  a  dangerous  condition  which 
ms  known,  or  should  have  been  known,  to  the  defendant 
railroad.  Again  we  repeat  that  the  plaintitf  himself  drove 
lis  motor  car  over  tlie  place  of  the  accident  twice  ivithin 
he  hour  before  the  accident;  that  his  vision  was  20-20, 
vhieh  is  excellent  (T.  73) ;  that  his  duties  required  him  to 
ook  for  objects  on  the  track,  and  that  he  did  not  see  any. 
f  the  stick  had  been  in  a  "dangerous"  position  on  either 
if  those  occasions,  the  accident  would  have  happened  then 
md  not  the  third  time  the  motor  car  passed  over  the  same 
pot. 

The  testimony  further  shows  that  the  regular  inspection 
uade  by  the  assistant  division  engineer  and  the  signal  sup- 
■rvisor  in  the  morning  of  the  accident  and  again  shortly 
lefore  the  accident  did  not  reveal  any  dangerous  condition 
.r  any  object  on  the  track.  (T.  170,  186,  189,  191,  323)  And 
liis  despite  the  fact  that  the  appellant  lays  some  stress  on 
he  fact  that  these  employees  failed  to  discover  a  brake- 
langer  which  was  on  the  road  bed  some  one  hundred  feet 
listant  from  the  scene  of  the  accident  (T.  114,  155-5).  The 
)hotographs  clearly  show  that  the  l^rakehanger  was  by  no 
stretch  of  the  imagination  a  "dangerous"  obstacle  or  a 
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potential  danger  of  any  sort  to  passing  traffic,  and  that 
therefore  the  plaintiff  himself  and  the  other  railroad  em- 
ployees were  under  no  duty  to  take  any  action  regarding 
such  hanger  (which  of  course  had  nothing  to  do  with  the 
accident  itself,  being  more  than  seventy  ties  from  the  place 
of  derailment )  ( T.  114, 142 ) . 

The  evidence,  therefore,  wholly  failed  to  show  expressly, 
or  hy  any  reasonable  inference,  that  defendant  had  been  i 
negligent  under  either  test  set  forth  above. 

IV. 

Plainfiff's  Tesfimony  Is  Not  Sufficient  to  Carry  Issue  of  Railrocd'sj 
Negligence  to  the  Jury  When  It  Is  so  Opposed  to  Known 
Facts  and  Reasonable  Inferences  Therefrom  That  Jury  Could 
Not  Fairly  Reconcile  It  with  Such  Established  Facts. 

The  foregoing  argument  nmst  leave  a  question  in  the  I 
court's  mind,  as  it  did  in  the  trial  court's  mind,  that  since  ^ 
the  accident  did  happen,  and  since  the  }\'hite  pine  stick  un- 
doubtedly caused  the  accident,  where  did  the  stick  come' 
from? 

The  railroad's  hypothesis  or  reconstruction  of  the  facts' 
showed  that  the  plaintiff  signalman  in  the  course  of  his 
duties  was  engaged  in  the  rebuilding  of  storage  batteries' 
used  to  maintain  signals  along  the  main  line  of  the  railroad 
(T.  120,  130,  219-223,  228).  Plaintiff  was  extremely  busy  for 
the  week  before  the  accident  rebuilding  storage  batteries 
at  points  along  the  main  track  (T.  224).  The  batteries  were 
glass  jars,  14  inches  deep  by  4x51/2  inches  wide,  which 
were  filled  with  water  (T.  149,  198)  to  a  certain  level  (T. 
149).  Cubes  of  caustic  soda  were  placed  in  the  water  and 
dissolved  by  stirring  (T.  149,  220-1).  In  stirring  the  caustic 
soda  into  the  water,  it  was  obvious  that  metal  could  not  be 
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ased,  and  therefore  signalmen  used  wooden  sticks,  usually 
:hin  pieces  of  Avood  whittled  out  of  orange  crate  slats  (T. 
Mf)-50,  221).  The  wooden  stick  which  caused  the  accident 
A  as  a  proper  length  (T.  198,  90,  143)  to  be  used  in  stirring 
I  battery  solution  and  was  stained  for  twelve  inches  "all 
iround"  (T.  198),  showing  it  had  been  used  in  stirring 
;austic  soda  to  a  depth  of  twelve  inches  (T.  143,  149-151, 
154). 

The  statement  given  by  the  plaintiff  shortly  after  the 
iccident  (Exliibit  G,  T.  408-413),  taken  by  the  company  in- 
vestigator (T.  245-253)  with  the  permission  of  plaintiff's 
loctor  (T.  260,  306)  and  in  the  presence  of  the  registered 
lurse  who  testified  that  the  plaintiff  was  mentally  compe- 
ent  to  make  the  statement  (T.  297,  303-5),  admitted  that 
he  plaintiff  had  used  a  grade  or  surveyor's  stake,  one  and 
)ne-fourth  inches  square  and  two  and  one-fourth  feet  long 
IT.  412),  in  building  batteries  during  the  very  busy  week 
)receding  the  accident,  and  that  he  had  carried  this  stake 
)n  his  motor  car  (T.  412).  It  therefore  seemed  very  clear 
0  the  engineers  reconstructing  the  accident  that  the  stick 
\liich  caused  the  accident  was  the  stake  used  by  the  plain- 
iff  in  building  batteries  and  carried  by  the  plaintiff  on  his 
iiotor  car  (T.  351,  355-359,  Photographs  C-1,  C-2,  D-1-4). 

As  shown  by  the  photographs  and  by  the  plaintiff's  testi- 
iiony,  the  plaintiff  had  a  safe  place  on  his  motor  car  to 
arry  tools  and  equipment  in  the  form  of  a  trough,  with  a 
;»artition  some  nine  inches  high  at  the  front  end  thereof 
Photos  D  1-4,  T.  412).  Plaintiff  testified  that  he  was  driv- 
ng  his  motor  car  in  a  forward  direction  (T.  59).  There- 
ore,  there  seem  to  be  only  two  possible  conclusions  to  be 
Irawn  from  the  evidence. 
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One  conclusion  is  that  the  plaintiff  had  balanced  the  stake 
somewhere  on  his  motor  car  in  such  position  that  it  worked 
forward  and  fell  from  the  front  end  of  the  motor  car,  flip- 
ping over  and  over  to  bury  its  sharp  point  in  the  side  of  the 
tie  and  to  come  up  under  the  car  with  the  other  end  hehveen 
tlie  angle  iron  and  the  lirake  rod.  (The  angle  iron  is  in  front 
of  the  brake  rod  and  hangs  down  an  inch  and  a  quarter  low- 
er than  the  rod  (T.  363-4,  Photo  D-4).  The  forward  drive  of 
the  motor  car  forced  the  point  into  the  tie  and  wedged  the 
blunt  end  into  the  undercarriage  at  a  forty-five  degree 
angle  so  as  to  cause  the  vaulting  movement  and  "sudden 
jolt  from  the'  bottom"  noted  by  the  plaintiff  in  his  testi- 
mony (T.  69-70). 

The  only  other  conclusion  which  seems  reasonably  pos- 
sible is  that  the  plaintiff  used  the  stake  in  such  manner  that 
it  became  somehow  wedged  in  the  undercarriage  of  the 
motor  car  and  that  the  pointed  end  kept  dropping  lower 
and  lower  as  the  car  went  over  the  rails  until  it  finally 
buried  its  point  into  the  side  of  the  railroad  tie  at  the  forty- 
five  degree  angle  shown. 

The  ingenuity  of  the  human  mind  might  discover  other 
possible  ways  in  which  this  grade  stake  took  the  position 
of  a  pole-vaulter's  pole  and,  in  the  fraction  of  a  second  be- 
fore it  broke,  lifted  the  motor  car  the  few  short  inches 
necessary  to  untrack  the  car. 

If,  as  the  plaintiff  testified  at  the  trial,  he  did  not  "re- 
call using  a  surveyor's  grade  stake"  (T.  400)  to  build  bat- 
teries (Plaintiff  was  so  evasive  on  some  points  in  his  testi- 
mony (T.  222)  that  Judge  McColloch  had  to  advise  him: 
"Will  you  answer  the  gentleman!"  (T.  233).)  and  did  not 
carry  a  grade  stake  on  his  motor  car  at  any  time  nor  any 
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[piece  of  wood  on  his  ear  that  day  or  probably  for  days  be- 
Ifore  (T.  401-2),  then  there  just  is  no  reasonable  explanation 
of  how  the  accident  happened.  The  appellant  may  urge  the 
idoctrine  of  res  ipsa  loquitur  as  strenuously  as  he  cares,  and 
|may  contrive  speculative  inferences  connecting  "surveyors' 
istakes"  and  "railroad  surveyors",  and  urge  "failure  to  in- 
tspect"  and  all  the  other  arguments  that  a  stimulated  in- 
is^enuity  can  devise,  but  the  physical  facts  do  not  lead  to  any 
ci-easonable  conclusion  other  than  the  inescapable  conclu- 
sion that  the  stick  which  caused  the  accident  Avas  a  stick 
which  the  plaintiff  had  been  using  to  stir  caustic  soda  into 
[the  batteries  which  he  had  been  building;  that  this  stick 
ilone  caused  the  accident,  and  that  no  negligence  whatso- 
ever on  the  part  of  the  defendant  in  this  connection  was 
'shown. 

I  On  this  point,  we  refer  the  court  to  the  rule  that  if  the 
plaintiff's  evidence  is  contradictory  to  the  known  facts  and 
all  reasonable  inferences  arising  therefrom,  then  there  is 
'10  case  for  a  jury.  (Redman  v.  R.  R.,  70  Fed.  2nd  635,  637, 
modified  on  other  grounds;  295  U.S.  654,  79  Law  Ed.  1636; 
\Pa.  Ry.  V.  Chamberlain,  288  U.S.  333,  77  Law  Ed.  819 ;  Scoc- 
\izza  V.  R.  R.,  171  Fed.  2nd  745;  Cert.  Den.  337  U.  S.  907, 
)3  Law  Ed.  1719.) 
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CONCLUSION 

Appellee  respectfully  submits  that  Judge  McCullocl^^^ 
decision  directing  a  verdict  on  behalf  of  defendant  at  the 
close  of  all  the  evidence  on  the  issue  of  liability  should  bo 
sustained. 
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FOREWORD. 

For  convenience,  the  headings  of  Specification  of 
lError  No.  1  in  the  opening  brief  (AOB  14-17)  are 
adopted  in  replying  to  the  arguments  of  appellee. 


^HE  DISTRICT  COURT  ERRED  IN  DIRECTING  A  VERDICT  FOR 
DEFENDANT  UPON  MOTION  OF  THE  DEFENDANT.  (AOB 
14-20.) 

Under  the  law,  it  was  the  duty  of  the  trial  judge 
n  passing  upon  the  motion  for  directed  verdict  to 
I' look  only  to  the  evidence  and  reasonable  inferences" 


which  tended  to  .support  the  ease  of  plaintitt'.  (Wil- ' 
kerson  v.  McCarthy,  336  U.S.  53,  57,  69  S.Ct.  414,  415, 
93  L.Ed.  497.)   And  under  the  law,  it  was  for  the  jury  i 
and  not  the  trial  judge  to  resolve  conflicts  of  evidence 
and  to  i^ass  upon  the  credibility  of  witnesses  and  the ' 
weight  to  be  given  their  testimony.  (WUkerson  v.  Mc- 
Carthy, 336  U.S.  53,  57-60,  69  S.Ct.  413,  415-417,  93 
L.Ed.  497.) 

On  this  appeal,  therefore,  the  appellant  was  en- 
titled to  rely  and  did  rely  solely  upon  the  evidence 
and  reasonable  inferences  which  tended  to  support 
his  case  when  "viewed  in  the  light  most  favorable  to 
him.  Obviously,  the  nature  of  the  appeal  did  not  and ' 
does  not  require  appellant  to  discuss,  nor  does  it  re- 
quire this  court  to  consider,  conflicts  of  evidence, 
weight  of  conflicting  evidence,  or  credibility  of  wit- 
nesses. 

It  is  (^uite  apparent  from  its  brief,  however,  that 
appellee  has  either  misconceived  the  scope  of  review 
on  an  appeal  of  this  nature  or  is  um\dlling  to  abide 
by  the  settled  rules  governing  such  review.   Appellee; 
fashions  a  statement  of  facts  (AAB  3-7)  and  a  theory ' 
of  accident  (AAB  26-29)  by  selecting  from  the  record' 
evidence  most  favorable  to  appellee  and  attempting, 
throughout   its  brief,   to  dictate   the   credibility   and 
weight  to  be  given  evidence  and  the  inferences  to  be 
di'awn  therefrom.    Those,  of  course,  were  functions 
to  be  performed  by  the  jury  in  the  trial  court:  they 
are  not  functions  which  an  appellee  may  usurp  and 
dictate  to  an  appellate  court. 


(a)  Res  ipsa  loquitur. 

On  the  I'ule  that  a  broad  application  is  to  be  ,u:iven 
the  doctrine  of  res  ipsa  loquitur  in  Federal  Em- 
ployers' Lial)ility  Act  cases,  it  is  eiiongh  to  n,s;aiii 
refer  to  Jesionotvski  v.  Boston  S  M.  R.  K.  Co.,  329 
U.S.  452,  67  S.Ot.  401,  91  L.Ed.  355.  (AOB  15.) 

Appellee  contends,  however,  that  the  doctrine  was 
bere  inapplicable  for  one  or  the  other  of  two  reasons : 
(a)  "The  actual  cause  of  the  accident  is  conclusively 
l3ho\vn";  (b)  "When  none  of  the  instrumentalities 
[involved  in  the  accident  are  in  sole  control  of  defend- 
ant as  to  inspection  and  user"  (AAB  11).  Neither 
jontention  is  sound. 

Plaintift*  testified  at  the  trial  that  as  he  was  operat- 
ng  defendant's  motor  car  along  defendant's  tracks 
md  over  defendant's  roadbed,  the  motor  car  left  the 
'Tack  and  was  derailed  through  no  fault  of  his.  (AOB 
).)  Under  the  principles  of  law  announced  and  a])- 
blied  in  the  Jesionowski  case  plaintiff  was  therefore 
entitled  to  the  benefit  of  the  res  ipsa  loquitur  doc- 
rine.  It  is  true  that  plaintift'  also  introduced  some 
lircumstantial  evidence  suggesting  the  grade  stake  as 
^ihe   definite  cause   for  the  accident.    Circumstantial 

vidence  of  such  character  is  never  adequate  to  defeat 
lie  application  of  the  res  ipsa  loquitur  doctrine.  (Leet 

.  Union  Pacific  R.  Co.,  25  Cal.  2d  605,  155  P.  2d  42.) 

Plaintiff  told  enough  at  the  trial  of  what  he  did 
nd  how  the  accident  happened  to  permit  the  conclu- 
ion  that  the  fault  was  not  his.  Under  the  principles 
f  law  announced  and  applied  in  the  Jesionoivski  case 


plaintiff  was  therefore  entitled  to  the  benefit  of  the 
res  ipsa  loquitur  doctrine.  The  rule  is  not  a  new  one. 
(Metz  V.  Southern  Pac.  Co.,  51  Cal.  App.  2d  260,  124 
P.  2d  670;  Ronconi  v.  Northwestern  Pac.  E.  Co.,  35 
Cal.  App.  560,  170  P.  635.)  The  evidence  before  the 
court  is  undisputed  that  the  defendant  owned  the 
motor  car,  the  tracks,  and  the  roadbed,  and  that 
plaintiff  was  its  employee  and  acting  as  such  at  the 
time  of  the  accident.  If,  as  the  appellee  suggests,  ap- 
pellant was  charged  with  some  duty  or  duties  respect- 
ing maintenance  and  inspection  of  the  motor  car,  the 
tracks,  or  the  roadbed,  the  question  thereby  presented 
was  one  of  fact  for  the  jury  and  not  one  of  law  for 
the  trial  court. 

(b)  Apart  from  res  ipsa  loquitur. 

In  contending  that  the  evidence  was  insufficient  to 
take  the  case  to  the  jury,  appellee  challenges  certain 
statements  of  fact  appearing  in  appellant's  opening 
brief.  For  the  most  part  these  have  reference  to  the 
grade  stake.  It  is  said,  for  example,  that  appellant 
was  in  error  in  stating  that  the  stake  was  *'weath-| 
ered".  (AAB  17-18.)  The  record  supports  the  state- 
ment of  appellant  that  the  stake  was  "weathered". 
Defendant's  witness  Ward  testified  as  follows  (T 
150): 

''The  Court.     Had  this  stake  been  painted? 

A.     Not  that  I  would  say,  no,  sir.   It  had  been 
weathered  I  believe.'*  (Emphasis  added.) 

Again,  appellee  challenges  the  statement  that  the 
"grade  stake"  was  in  fact  a  grade  stake  or  surveyor's 


stake.  (AAB  22.)  A  witness  familiar  with  grade 
stakes  testified  that  it  was  a  grade  stake.  (T  110.)  A 
witness  for  defendant  testified  that  "it  was  an  ordi- 
nary snrveyor's  stake".  (T  142.)  That  it  was  the 
t\T)e  of  stake  commonly  nsed  ))y  defendant  along  its 
right  of  way  and  even  inside  the  roadbed,  is  reason- 
ably inferable.    (AOB  13.) 

After  the  accident  the  stake  involved  or  found  at 
the  accident  scene  w^as  taken  into  possession  by  the 
defendant  and  placed  under  lock  and  key.   (T  144.) 
Defendant  did  not  produce  it  at  the  trial,  and  was 
'content  to  say  that  it  could  not  be  found.  (T  142-143.) 
The  inferences  arising  from  the  nonproduction  of  the 
^rade  stake  by  defendant  and  the  sufficiency  of  de- 
fendant's explanation  as  to  why  the  stake  was  not 
Droduced,  were  clearly  jury  questions.   In  answer  to 
fippellee's  elaborate  contention  that  the  grade  stake 
lad  been  used  by  plaintift'  and  was  on  the  motor  car 
lust  before  the  accident  (AAB  26-28),  it  is  enough 
0  say  that  plaintiff  gave  positive  testimony  that  no 
frade  stake  or  other  piece  of  w^ood  was  on  the  motor 
•ar  at  or  before  the  accident.  (T  401-402.) 

Without  prolonging  the  argument,  appellant  re- 
peats that  rational  basis  for  a  plaintiff  verdict  in  this 
lase  is  unmistakable  either  under  or  apart  from  the 
'octrine  of  res  ipsa  loquitur. 
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CONCLUSION. 

Appellant  therefore  respectfully  submits  that  the 
judgment  entered  on  the  directed  verdict  for  defend- 
ant should  be  reversed. 

Dated,  San  Francisco,  California, 
September  27, 1950. 

Leslie  C.  Gillen, 
Edward  W.  Scruggs, 

Attorneys  for  Appellant. 
Herbert  Chamberlin, 
Of  Counsel. 
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No.*12,547 

UN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


AdOLPH  J.   SCHNEE, 

Appellant, 
vs. 

Southern  Pacific  Company  (a  corpora- 
tion ) , 

Appellee. 


Petition  for  Rehearing 


[Comes  now  the  appellee  and  moves  the  Court  for  a  re- 
saring  of  the  above  entitled  appeal  upon  the  ground  that 
le  Court  erred  in  assuming  certain  facts,  for  the  purposes 
*  its  Opinion,  which  do  not  appear  either  in  evidence  in 
^e  case,  or  by  any  reasonable  inference  from  such  evi- 
ence,  and  further  upon  the  ground  that  the  Court  erred 
announcing  the  rule  of  res  ipsa  loquitur  as  applied  to 
ie  facts  shown  by  the  evidence  in  this  case ;  and 
.Appellee  respectfully  requests  that  the  issuance  of  man- 
ate  in  this  matter  be  withheld  as  suggested  in  the  Manual 
'  Federal  Appellate  Procedure  by  Paul  J.  O'Brien 
Chapter  XXVIII,  at  page  222),  to  give  the  appellee  an 
Dportunity  to  prepare  proceedings  in  certiorari  in  the 
'^ent  such  remedy  may  later  be  deemed  appropriate. 


2 
ARGUMENT 

In  support  of  the  foregoing  motion  for  re-hearing,  ap 
pellee  submits  as  follows : 

A.     Failure  of  Evidence  to  Support  Court's  Opinion. 

1.  Wliile  it  does  appear  that  this  Court  agrees  with  ap 
pellee 's  opening  statement  that  verdicts  in  F.E.L.A.  case^ 
may  not  be  based  upon  speculation,  and  that  it  is  still  neces- 
sary for  the  plaintiff  to  produce  more  than  a  scintilla  oi 
evidence  before  such  cases  may  be  left  to  the  jury,  yet  the 
Court  has  evolved,  on  pages  3  and  4  of  its  Opinion,  a  theory 
of  the  accident  which  overlooks  certain  facts  established 
by  the  evidence  and  assumes  certain  other  facts  which  did 
not  appear  in  evidence.  Appellee  admits,  of  course,  that 
the  ingenuity  of  the  human  mind  might  discover  several 
possible  ways  in  which  the  accident  in  this  case  could  have 
happened,  but  such  possibilities  involve  the  very  element 
of  speculation  which  the  appellate  court  has  repeatedly 
found  objectionable  in  other  appeals. 

The  Court's  theory  of  the  accident,  outlined  on  pages  3 
and  4  of  the  Opinion,  assumes : 

(a)  That  the  photographs.  Exhibits  C-4  and  C-5, 
portray  such  depression  in  the  ballast  between  the  two 
ties,  pictured  there,  as  would  raise  some  inference 
that  a  railroad  surveyor  might  mark  such  spot  with 
a  survey  stake  for  attention ; 

(b)  That  this  depression  had  existed  for  some  ap- 
preciable length  of  time  and  was  not  merely  the  result 
of  the  railroad  investigators '  clearing  away  the  ballast 
so  that  a  clear  photograph  might  be  taken  of  the  side 
of  the  tie  to  show  the  hole  where  the  stake  had  been 
driven ; 


(c)  That  the  depression  was  not  caused  solely  and 
;>    only  at  the  time  of  the  accident  by  the  down  thrust  of 

the  stake ;  or 

(d)  That  Exhibits  C-i  and  C-5  were  meant  to  por- 
tray the  conditions  of  the  track  at  the  time  of  the  acci- 

■     dent,  other  than  the  appearance  of  the  hole  in  the  side 
of  the  tie. 

Regarding  assumption  (a),  there  was,  of  course,  no  evi- 
ence  nor  any  reasonable  inference  from  any  of  the  evi- 
ence,  that  railroad  surveyors  are  under  some  duty  to  till 
I  every  depression  in  the  railroad  ballast.  Other  photo- 
raphs  of  the  track  show  that  the  ballast  at  the  place  of 
18  accident  was  in  good  condition  and  not  in  any  way  en- 
angering  the  safety  of  passing  trains  or  other  vehicles. 
Jl  of  defendant's  evidence  was  available  to  plaintitf  by 
18  ordinary  process  of  deposition  and  discovery  and  if 
•Jaintitf  at  any  time,  other  than  in  his  appellate  brief,  had 
laintained  that  the  depression  shown  on  Exhibits  C-4  and 
'-5  was  such  as  to  make  survej^  and  fill  work  necessary, 
Qch  theory  could  easily  have  been  substantiated  by  actual 
istimony  to  that  effect.  No  evidence,  nor  any  reasonable 
iference  therefrom,  exists  that  the  ''depression"  in  bal- 
ist  shown  in  the  photographs  was  such  defect  in  the  ballast 
s  warranted  attention  by  the  railroad  surveyors. 
In  connection  with  assumption  (b),  it  is  obvious  that  the 
ole  purpose  for  the  taking  of  these  photographs  was  the 
emonstration  of  the  hole  in  the  side  of  the  tie,  and  that  the 
hotographer  did  everything  necessary  to  make  the  area 
learly  visible  on  the  photograph,  it  being  a  reasonable 
,  ssumption  that  the  photographer  or  the  investigators 
,  leared  the  ballast  so  as  to  give  a  clear  picture  of  the  hole 
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in  the  side  of  the  tie.  There  is  not  a  scintilla  of  evidence 
that  a  "depression"  existed  at  this  point  at  the  time  of  the' 
accident  or  for  any  appreciable  time  before  the  accident, 
and  the  onlj'^  evidence  showed  that  some  ballast  had  been 
pressed  down  or  displaced  by  the  impact  of  the  stick  itself  J 
It  is  pure  speculation  that  any  low  place  existed  at  thel 
point  of  accident  when  the  accident  occurred.  It  was  only 
for  the  first  time  in  appellant's  1)rief  that  such  contention 
was  made. 

On  assumption  (c),  the  positive  testimony  was  that  the 
ballast  was  ' '  crushed  down ' '  by  the  stake  at  time  of  impact. 

Finally,  on  assumption  (d),  it  is  submitted  that  only  by 
pure  speculation  can  it  be  maintained  that  the  photograph 
was  intended  to  portray  the  condition  of  the  ballast  at 
the  time  the  accident  occurred.  Subsequent  to  the  acci- 
dent and  before  the  photograph  was  taken,  the  City 
Marshal  of  Benson  and  his  friend  had  made  an  investiga- 
tion of  the  place  of  the  accident,  and  thereafter  railroad 
employees,  engineers  and  photographers  had  all  carried 
on  a  thorough  investigation  to  determine  how  the  accident 
might  have  happened.  All  of  these  proceedings  might  well 
have  resulted  in  some  depression  at  the  place  found  by  the 
Court  on  the  photograph. 

The  conclusion,  we  urge,  is  inescapable  that  the  Court. 
in  writing  its  Opinion,  has  made  assumptions  which  are 
not  justified  by  the  record  in  the  case.  While  there  was 
some  evidence  that  the  ballast  at  the  place  where  the  sur- 
veyor's stake  derailed  the  motor  car  was  crushed  down  oi 
below  the  level  of  other  ballast,  there  was,  as  w^e  have 
shown,  no  evidence  that  this  was  such  low  spot  as  needed 
correction  by  a  surveyor  and  a  section  gang,  there  was  no 
evidence  that  the  low  spot  existed  at  the  time  of  the  acci- 
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lent  and  was  not  tlie  result  of  the  efforts  of  investigators 
md  others  to  determine  the  cause  of  the  accident  by  exam- 
nation  of  the  place  wliere  the  surveyor's  stake  had  entered 
he  side  of  the  tie;  there  was  positive  testimony  that  the 
lallast  was  apparently  crushed  down  by  the  stake  at  the 
ime  of  impact,  and,  finally,  there  was  no  evidence  that  the 
)hotographs  to  which  the  Court  refers  were  intended  to  do 
mything  but  give  a  clear  picture  of  the  place  where  the 
urveyor's  stake  had  entered  the  side  of  the  railroad  tie. 
["he  photographs  were  not  in  evidence  as  any  proof  that  a 
ow  spot  on  the  ballast  existed  at  the  time  of  the  accident 
LS  portrayed  in  the  photographs,  or  that  such  low  spot  had 
ixisted  at  any  time  other  than  at  the  time  the  photographs 
i^ere  taken. 

2.  Then  the  Court  assumes,  on  pages  3  and  4  of  the 
)pinion,  that  a  surveyor's  stake  may  have  been  carelessly 
)laced  between  the  rails  so  that  its  end  protruded  fourteen 
ir  sixteen  inches,  more  or  less,  above  the  level  of  the  rails, 
1  height  to  which  it  must  have  been  extended  if  it  were  to 
ome  into  contact  with  the  undercarriage  of  the  car  (T. 
•65).  The  following  reasons  make  it  seem  that  such  assump- 
ion  is  again  pure  speculation : 

(a)  The  testimony  specifically  showed  that  such 
stakes  were  either  found  lying  on  the  roadbed  or  along- 
side of  the  roadbed,  or  were  driven  into  the  roadbed  so 
as  to  extend  not  more  than  three  inches  from  the  top 
of  the  tie  and  below  the  top  of  the  rail  (T.  175).  No 
evidence  indicated  that  stakes  were  ever  found  in  the 
position  suggested  by  the  Court.  No  engineering  rea- 
son can  be  imagined  for  such  stake  position.  Survey 
stakes  are  driven  down  into  the  ballast  so  that  the  top 
of  the  stake  indicates  the  level  to  which  the  ballast  is 
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to  be  filled.  Obviously  the  ballast  cannot  come  higher 
than  the  rail,  and  therefore  the  top  of  the  survey  stake 
must  be  lower  than  the  rail.  The  ballast  is  filled  in 
to  the  top  of  the  stake,  which  is  below  the  top  of  the 
rail. 

(b)  The  plaintiff  himself  negatived  such  position 
of  the  stake  since  he  testified  that  he  was  performing 
his  duties,  and  as  part  of  his  duties  he  ascertained 
that  he  had  a  clear  track  on  three  trips  over  the  spot 
(T.  59,  64-5,  69,  73,  228).  Certainly  a  stake  protruding 
fourteen  to  sixteen  inches  above  the  rail,  in  broad 
noon,  on  a  straight,  level  transcontinental  railroad 
track  must  be  visible  to  anyone  who  passes  over  the 
place  twice  within  an  hour  and  comes  to  the  place  a 
third  time  within  the  hour.  It  seems  almost  impossible 
to  believe  that  such  stake  would  be  in  any  position  de- 
scribed by  the  Court  and  yet  wholly  invisible  to  the 
plaintiff,  sitting  upon  an  open  motor  car,  looking 
ahead,  in  pursuance  of  his  duties,  to  see  that  he  had 
a  clear  track,  the  motor  car  proceeding  at  the  slow 
speed  of  seventeen  miles  per  hour  on  a  single  track,  in 
open  country  where  there  were  no  crossings  or  other 
things  to  district  plaintiff's  attention,  the  motor  car 
itself  being  low  on  the  track  and  the  plaintiff  in  j^os- 
session  of  perfect  eyesight. 

(c)  Then  a  final  reason  why  the  stake  could  not 
have  been  in  the  position  supposed  by  the  Court  is,  as 
pointed  out  in  appellee's  brief,  demonstrated  by  the 
physical  makeup  of  the  motor  car  itself.  Three  and 
one-half  inches  in  front  of  the  brake  rod  and  extend- 
ing below  the  brake  rod  for  two  and  one-half  inches 
was  a  solid  piece  of  angle  iron  extending  crossways 
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the  full  width  of  the  car  ('[\  .')(i4  and  photographs), 
wliich  obviously  would  act  as  a  fender  or  bumper, 
preventing  any  stake  which  struck  it  from  thrusting 
up  and  over  the  brake  rod  immediately  behind  it,  in 
the  manner  shown  by  the  photographs  and  the  evi- 
dence. 

We  again  respectfully  submit  that  the  only  way  the 
surveyor's  stake  could  thrust  its  head  between  the 
angle  iron  and  over  the  brake  rod  so  as  to  wedge  itself 
firmly  at  a  forty-five  degree  angle,  between  the  brake 
rod  and  the  floor  of  the  motor  car,  was  by  being  in 
movement  up  from  the  track  at  the  instant  that  the 
motor  car  was  passing  over  it.  If  the  stake  had  been 
standing  at  the  height  assumed  by  the  Court,  loosely 
stuck  into  the  roadbed  at  a  forty-five  degree  angle  so 
that  the  force  of  the  motor  car  drove  the  stake  through 
the  ballast  and  into  the  side  of  the  tie,  the  top  of  the 
stake  would  inevitably  first  hit  the  angle  iron  which 
protruded  below  the  brake  rod  and,  we  again  respect- 
fully urge,  the  top  of  the  stake  would  never  have  come 
into  position  between  the  angle  iron  and  over  the  brake 
rod  immediately  behind  it.  The  top  of  the  survey  stake 
would  have  to  be  low  enough  to  miss  the  angle  iron 
and  then,  in  the  three  and  one-half  inch  space  between 
the  angle  iron  and  the  brake  rod,  at  a  time  when  the 
motor  car  was  proceeding  about  seventeen  miles  per 
hour,  the  survey  stake  would  have  to  jump  from  the 
hole  in  which  it  was  stuck  into  the  ballast,  a  distance 
of  two  and  one-half  inches  and  more,  to  wedge  itself 
firmly  between  the  top  of  the  brake  rod  and  the  floor 
of  the  car.  It  does  seem  to  us  that  this  is  carrying 
speculation  to  its  utmost  limits. 
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3.  In  its  Opinion  the  Court  puts  some  emphasis  on  the 
fact  that  the  motor  car  might  have  struck  the  surveyor's 
stake  and  loosened  the  stake  during  two  trips  over  it  prior 
to  the  accident.  It  is  earnestly  submitted  that,  considering 
the  length  of  the  stake  and  the  fact,  if  the  Court's  assump- 
tion is  correct,  that  it  must  have  been  loosely  driven  into 
the  ballast  so  that  the  subsequent  impact  of  the  motor  car 
on  the  stake  drove  it  through  the  ballast  and  into  the  side 
of  the  tie,  any  prior  striking  of  the  stake  could  only  have 
resulted  in  a  lowering  of  the  stake  below  the  level  of  the 
angle  iron  on  the  bottom  of  the  motor  car  and  thus  make 
it  impossible  for  the  stake  to  thrust  up  and  over  the  brake 
rod  behind  the  angle  iron. 

In  conclusion  to  this  part  of  the  argument,  the  appellee 
submits  that  the  court  in  its  Opinion  has  made  assumptions 
and  inferences  from  the  evidence  not  justified  thereby,  and 
has  failed  to  consider  substantial  evidence  contradicting 
or  explaining  the  assumptions  which  the  Court  has  made  to 
support  its  Opinion. 

B.     Res  Ipsa  Loquitur. 

It  is  admitted  that  the  United  States  Supreme  Court  has 
extended  this  doctrine  to  its  utmost  limits,  but  the  United 
States  Supreme  Court  to  date  has  said  only  that  this  rule 
applies  if  ONE  of  the  instruntentalities  which  might  have 
caused  the  accident  was  within  the  sole  and  exclusive  con- 
trol of  the  defendant  or  its  employees.  In  the  Jesionowski 
case  it  was  the  "frog"  which  ivas  not  connected  with  the 
switch,  which  the  plaintiff  was  handling,  in  any  way  and 
which  might  have  caused  the  accident  there.  In  the  Johnson 
case  it  was  the  rope  sling  which  was  being  used  by  another 
employee,  which  had  not  been  touched  by  the  injured  em- 
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ployee  and  whicli  might  have  caused  the  accident.  And  in 
■the  Rocona  case  it  was  the  defendant's  exclusive  control 
of  the  tugboat  which  the  Court  held  might  have  caused  the 
accident. 

In  the  present  case,  although  plaintiff  was  represented 
;by  able  counsel  at  the  trial  and  by  experienced  and  learned 
'special  counsel  on  appeal,  neither  by  the  evidence  adduced 
!at  the  trial  nor  by  any  argument  made  on  appeal  has  it 
■been  shown  that  there  was  one  instrumentality  in  any  way 
bonnected  witli  the  accident  which  was  within  the  sole  con- 
itrol  of  the  defendant  or  its  employees.  The  Court  has  as- 
sumed that  the  plaintiff  was  in  control  of  the  motor  car  and 
:he  equipment  thereon,  but  has  further  assumed,  for  the 
:ourpose  of  trial,  that  no  negligence  on  the  part  of  the  plain- 
l:iff  in  the  control  of  the  motor  ear  and  tlie  instruments 
:hereon  contributed  in  any  way  to  the  accident  and  the  in- 
jury.  We  are  not  concerned  here  with  specific  evidence  of 
negligence  which,  as  we  have  pointed  out  in  the  preceding 
section,  cannot  be  found  in  the  record  of  the  present  case. 
\Ve  are  here  concerned  with  a  permissible  inference  that 
;ince  the  defendant  company  had  sole  control  of  the  condi- 
ion  of  the  railroad  track  and  all  obstructions  or  dangerous 
)bjects  thereon,  then  it  may  be  presumed  that  the  defend- 
mt  was  in  some  way  negligent  in  the  happening  of  the 
iceident.     The    basis    for    this    assumption,   however,   we 
•espectfully  submit,  does  not  exist.    The  defendant  com- 
)any  did  not  have   sole  control  and  supervision   of  the 
rack   upon   which   plaintiff  was   driving  his   motor  car. 
Che  specific  duties   of  the  plaintiff  included  a  watch  for 
objects  which  might  be  dangerous  upon  the  right  of  way, 
^\(\  the  plaintiff  admitted  in   evidence  that  he  was   en- 
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gaged  in  performance  of  these  duties,  that  is,  the  ascertain- 
ing that  there  was  a  clear  track  ahead  (T.  59,  64-5,  69,  73, 
228).  Therefore,  the  discovery  and  elimination  or  avoidance 
of  objects  which  were  dangerous  to  persons  on  a  railroad 
track  was  as  much  under  the  control  of  the  plaintiff  em- 
ployee as  it  was  under  the  control  of  any  other  employee 
of  the  defendant  company.  Not  only  did  the  plaintiff  em- 
ployee have  control  of  the  motor  car  and  the  equipment  on 
it,  but  the  employee  had  control  and  supervision  of  the 
track  over  which  he  was  travelling. 

Under  these  circumstances,  we  earnestly  submit  that 
the  Court  was  in  error  when  it  is  in  effect  advising  the  trial 
court  that  once  the  plaintiff  has  absolved  himself  from  neg- 
ligence in  the  control  of  the  motor  ear  and  objects  thereon 
then  the  jury  may  apply  the  doctrine  of  res  ipsa  loquitur 
to  the  maintenance  or  omission  to  maintain  the  railroad 
track  in  a  safe  condition  upon  the  part  of  the  defendant. 
The  defendant  did  not  have  sole  control  of  this  railroad 
operation,  and  the  plaintiff  did  particijDate  therein  at  the 
time  of  the  accident.  Such  instruction  to  the  jury  would 
therefore  be  an  extension  of  the  doctrine  of  res  ipsa  lo- 
quitur far  beyond  the  present  limits  set  to  that  doctrine  by 
the  Supreme  Court  in  the  Jesionowski  and  Johnson  cases 
and  by  this  Circuit  Court  of  Appeals  in  the  Bocona  case. 
This  would  permit  an  inference  of  negligence  to  be  raised 
against  the  defendant  in  spite  of  participation  by  tlie  plain- 
tiff in  the  very  activity  which  gave  rise  to  his  injuries,  that 
is,  the  supervision  and  keeping  of  the  track  free  from 
dangerous  objects.  The  plaintiff  admittedly  took  part  in 
this  function ;  therefore  the  defendant  did  not  have  sole 
control  of  this  function,  and  the  inference  tlierefore  can 
not  be  made. 
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C.     Conclusion. 

Appellee  respectfully  submits  that  this  Court,  in  the 
writing  of  its  Opinion,  erred  in  the  respects  hereinbefore 
set  forth,  and  that  a  rehearing  in  this  matter  should  be  had. 

Knapp,  Boyle,  Bilby  &  Thompson 
B.  G.  Thompson 
Arthur  Henderson 

907-915  Valley  National  Building 
Tucson,  Arizona 

Attorneys  for  Appellee. 
Lawrence  L.  Howe 

65  Market  Street 

San  Francisco  5,  California 

Of  Counsel. 
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State  of  Arizona, 
County  of  Pima — ss. 

Arthur  Henderson,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  a  partner  in  the  firm  of  Knapp,  Boyle,  Bilby 
&  Thompson,  attorneys  for  appellee  in  the  foregoing  mat- 
ter; that  he  prepared  the  appellee's  Answering  Brief 
therein,  and  that  he  is  fully  familiar  with  the  law  and  the 
facts  set  forth  in  the  Answering  Brief  and  in  the  appellee's 
Opening  and  Closing  Brief,  and  that  he  is  the  attorney  who 
made  the  oral  argument  before  the  above  entitled  Court. 

That  he  certifies  under  Rule  25  of  this  Court  that,  in  his 
judgment,  the  above  Petition  for  Rehearing  is  well  founded 
and  that  this  Petition  is  not  interposed  for  delay. 

Arthur  Henderson 

Subscribed  and  Sworn  to  before  me  this  14th  day  of 
February,  1951. 

WiNNIFRED   TrUSKY 

Notary  Public 

My  Commission  Expires: 
November  24,  1953 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

No.  9134-Y 

WILLIAM  J.  BYRNE, 

Plaintiff, 

vs. 

WOODWORKERS   TOOL  WORKS,  a  Corpora- ,| 
tion, 

Defendant. 

AMENDED 
COMPLAINT  FOR  PERSONAL  INJURIES 

Comes  Now  the  plaintiff  and  complains  of  de- 
fendant above-named  and  for  cause  of  action  al- 
leges as  follows: 

I. 

That  at  all  times  hereinafter  referred  to,  plaintiff 
was  and  is  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  a  citizen  of  the  State  of 
California. 

II. 

That  defendant  is  and  was  at  all  times  herein 
after  mentioned  a  corporation,  duly  organized  and 
existing  by  virtue  of  the  laws  of  the  State  of  Illi- 
nois, engaged  in  manufacturing  machine  tools,  and 
in  the  business  of  selhng  machine  tools  in  the  State 
of  California. 

III. 

That  plaintiff  is  a  citizen  of  the  State  of  Calif  or 
nia  and  defendant  is  a  corporation  incoi^Dorate 
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under  the  laws  of  the  State  of  Tlliiiois.  The  matter 
in  controversy  exceeds,  exclusive  [3*]  of  interest 
and  costs,  the  sum  of  Three  Thousand  ($3,000.00) 
Dollars. 

IV. 
That  at  all  times  hereinafter  mentioned,  plaintiff 
was  regularly  employed  by  E.  George  Selby,  doing 
business  as  Selby  Company,  in  the  County  of  Los 
iVngeles,  State  of  California. 

V. 

That  on  or  about  the  23rd  day  of  October,  1948, 
plaintiff's  employer  purchased  from  defendant  a 
new  Champion  panel  raiser  head,  11/4  bore,  right 
hand,  hereinafter  referred  to  as  "panel  head,"  de- 
signed, manufactured  and  sold  by  said  defendant 
for  cutting  lumber.  That  said  panel  head  was  in- 
stalled for  use  in  cutting  lumber  at  the  place  of 
business  of  plaintiff's  employer  on  or  about  the 
26th  day  of  October,  1948,  and  plaintiff  was  em- 
ployed to  cut  lumber  with  the  same. 

VI. 

That  on  the  28th  day  of  October,  1948,  as  approx- 
imately 8:45  a.m.  of  said  day,  plaintiff,  in  the  reg- 
ular course  of  his  employment,  was  engaged  in  cut- 
ting lumber  with  said  panel  head.  That  at  said 
time  and  place,  said  panel  head,  revolving  at  hun- 
dreds of  revolutions  per  mintue,  suddenly  broke 
from  structural  defects,  a  piece  of  which  struck 
plaintiff,  directly  and  proximately  causing  the  in- 
juries and  damages  to  plaintiff  hereinafter 
described. 


*  Page  numbering  appearing  at  bottom  of  page  of  original  certified 
Transcript  of  Record. 
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VII. 

That  defendant  sold  the  said  panel  head  to  plain- 
tiff's employer  for  the  express  purpose  of  its  being 
used  and  operated  as  plaintiff  was  operating  it 
when  injured  as  aforesaid.  That  defendant  war- 
ranted the  structural  safety  of  said  panel  head 
against  breaking  and  injuring  plaintiff. 

VIII. 

That  until  plaintiff  William  J.  Byrne  was  injured 
as  [4]  aforesaid,  he  was  a  strong,  active  and  healthy 
man  in  body  and  mind. 

IX. 

That  the  force  and  impact  of  the  piece  of  said 
panel  head  as  it  struck  the  plaintiff  was  such  as  to 
inflict  serious  and  permanent  injuries  to  plaintiff; 
that  plaintiff  suffered  severe  lacerations  of  his  right 
hand;  that  plaintiff  has  suffered  and  is  still  suffer- 
ing great  physical  pain  and  mental  stress  from  said 
injuries;  that  at  the  time  of  said  injury  plaintiff 
was  thrity-three  (33)  years  old;  that  he  was  earning 
and  capable  of  earning  from  Two  Hundred  and 
Sixty  ($260.00)  Dollars  to  Two  Hundred  and  Sev- 
enty-Five ($275.00)  Dollars  per  month;  that  due  to 
said  injury  plaintiff  has  been  and  will  be  totally  dis- 
abled from  pursuing  his  usual  occupation  as  a  mill 
worker  and  will  be  permanently  partially  disabled 
from  performing  any  labor  as  a  mill  worker  or  any 
work  depending  upon  the  full  use  of  his  right  hand ; 
that  ever  since  the  said  accident,  plaintiff  has  been 
mider  the  care  of  physicians  for  said  injuries  and 
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lias  incurred  medical  expenses  in  the  sum  of  Two 
Hundred  and  Fifty  ($250.00)  Dollars;  that  further 
medical  expenses  are  being  incurred  by  plaintiff  as 
a  result  of  said  personal  injuries,  and  plaintiff  asks 
leave  of  the  Court  to  amend  this  complaint  when 
the  full  amount  of  such  medical  expenses  is  ascer- 
tainable. 

X. 
That  plaintiff  has  thus  been  damaged  by  the  neg- 
ligence and  carelessness  of  defendant  in  selling  and 
delivering  to  plaintiff's  employer  said  structurally 
defective  panel  head,  and  defendant's  breach  of 
warranty  as  to  its  safety,  in  the  sum  of  Thirty 
Thousand  ($30,000.00)  Dollars. 

Wherefore  plaintiff  prays  judgment  against  de- 
fendant as  follows: 

1.  For  the  sum  of  $30,000.00  as  damages.   [5] 

2.  For  medical  expenses  when  the  total  has  been 
ascertained. 

3.  For  costs  of  suit  herein  incurred. 

4.  For  such  other  and  further  relief  as  is  just 
and  proper. 

/s/  JOHN  W.  OLSON, 

Attorney  for  Plaintiff. 

Duly  verified. 

[Endorsed]  :     Filed  Jan.  26, 1949.  [6] 
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[Title  of  District  Court  and  Cause.] 

SUMMONS  IN  A  CIVIL  ACTION 

To  tJie  above-named  Defendant : 

You  are  hereby  summoned  and  required  to  serve 
upon  John  W.  Olson  plaintiff's  attorney,  whose  ad- 
dress is  639  South  Spring  Street,  Los  Angeles  14, 
California,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  20  days  after  serv- 
ice of  this  summons  upon  you,  exclusive  of  the  day 
of  service.  If  you  fail  to  do  so,  judgment  by  default 
will  be  taken  against  you  for  the  relief  demanded 
in  the  complaint. 

Date :     January  26,  1949. 

EDMUND  L.  SMITH, 
Clerk  of  Court. 

[Seal]  By  /s/  G.  A.  SAUNDERS, 
Deputy  Clerk. 

Return  of  service  of  Writ  attached. 
[Endorsed] :     Filed  February  2,  1949.  [8] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  ACTION 
AND  QUASH  THE  RETURN  OF  SERVICE 
OF  SUMMONS 

The  defendant.  Woodworkers  Tool  Works,  a  cor- 
poration, moves  the  court  as  follows : 
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To  dismiss  the  action,  or  in  lieu  thereof,  to  quash 
the  return  of  service  of  summons  on  the  grounds : 

1.  That  the  defendant  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois  and  was  not  and  is  not  subject  to 
service  of  process  within  the  Southern  District  of 
California. 

2.  That  the  defendant  has  not  been  properly 
served  with  process  in  this  action,  all  of  which  more 
clearly  appears  in  the  affidavits  of  E.  H.  Preuer 
and  Robei*t  E.  Dunne  hereto  annexed  as  Exhibits 
"A"  and  ''B"  respectively.  [10] 

Notice  of  Motion 

Please  take  notice,  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  Court 
as  Room  5,  United  States  Courts  and  Post  Office 
Building,  County  of  Los  Angeles,  City  of  Los  An- 
geles, on  the  14th  day  of  March,  1949,  at  10  o'clock 
in  the  forenoon  of  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard. 

Dated :     February  24,  1949. 

TRIPP  &  CALLAWAY, 

By  /s/  ROBERT  E.  DUNNE, 

Attorneys  for  Defendant.  [11] 

Points  and  Authorities 

1.  The  following  defenses  may  be  made  by  mo- 
tion:   (a)  lack  of  jurisdiction  over  the  person;  (b) 
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insufficiency  of  process;    (c)  insufficiency  of  service 
of  process: 

Rule  12b,  Fed.  Rules  of  Civil  Proc. 

Mas   V.    Owens-Illinois   Glass    Co.,   34   Fed. 

Supp.  415. 
Cannon  v.  Time,  Inc.,  et  al.,  115  Fed.   (2d) 

423. 
Hedrick  v.   Canadian   Pacific  Railway   Co., 
28  Fed.  Supp.  257. 

2.  Service  of  summons  and  complaint  upon  a 
foreign  corporation  must  be  made  by  delivering  a 
copy  of  the  summons  and  of  the  complaint  to  an  of- 
ficer, a  managing  or  general  agent,  or  to  any  other 
agent  authorized  by  appointment  or  by  law  to  re- 
ceive service  of  process;  or  service  must  be  made 
in  the  manner  prescribed  by  a  statute  of  the  United 
States  or  in  the  manner  prescribed  by  the  law  of 
the  state  in  which  the  service  is  made  for  the  serv- 
ice of  summons  or  other  like  process  upon  any  such 
defendant  in  an  action  brought  in  the  courts  of  gen- 
eral jurisdiction  of  that  state. 

Rule  4d  (3)   (7)  of  the  Fed.  Rules  of  Civil 

Proc. 
Mas  V.  Owens-Illinois  Glass  Co.,  Supra; 
Cannon  v.  Time,  Inc.,  et  al..  Supra ; 
Hedrick  v.   Canadian  Pacific  Railway  Co., 

Supra. 

3.  Where  defendant  is  a  foreign  corporation, 
validity  of  service  depends  on  whether  the  corpora- 
tion was  doing  business  in  such  manner  and  to  such 
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extent  as  to  warrant  inference  that,   tlirough  its 
agents,  it  was  present  in  tlie  district. 

Hinchcliffe  Motors  Inc.  v.  Willys-Overland 

Motors  Inc.  30  Fed.  Supp.  580;  [12] 
Mas  V.  Owens-Illinois  Glass  Co.,  Supra; 
Cannon  v.  Time,  Inc.,  et  al.,  Supra ; 
Hedrick  v.    Canadian  Pacific   Railway  Co., 
Supra.  [13] 

EXHIBIT  A 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Civil  Action  No.  9134-Y 

WILLIAM  J.  BYRNE, 

Plaintiff, 

vs. 

WOODWORKERS  TOOL  WORKS,  a  corpora- 
tion. 

Defendant. 

AFFIDAVIT  OF  E.  H.  PREUER 

State  of  California, 
County  of  Los  Angeles — ss. 

E.  H.  Preuer  being  first  duly  sworn,  deposes  and 
says:  That  he  is  the  sole  owner  of  Woodworkers 
Supply  Company,  1222  Santa  Fe  Avenue,  Los  An- 
geles, California;  that  on  or  about  the  27th  day  of 
January,  1949,  he  was  served  with  a  copy  of  sum- 
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mons  and  complaint  in  the  above-entitled  action; 
that  he  is  not  an  officer,  a  managing  or  general 
agent,  or  an  agent  authorized  by  appointment  or 
law  to  receive  service  of  process  for  and/or  on  be- 
half of  Woodworkers  Tool  Works,  a  corporation, 
which  is  a  corporation  organized  and  existing  imder 
and  by  virtue  of  the  laws  of  the  State  of  Illinois. 
Further  affiant  sayeth  not. 

/s/  E.  H.  PREUER. 

SubscriJDed  and  sworn  to  before  me  this  25th  day 
of  Feb.  1949. 

/s/  Illegible, 
Notary  Public  in  and  for  said  County  and  State. 

EXHIBIT  B 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Civil  Action  No.  9134-Y 

WILLIAM  J.  BYRNE, 

Platintiff, 
vs. 
WOODWORKERS   TOOL  WORKS,   a   corpora- 
tion, 

Defendant. 

AFFIDAVIT  OF  ROBERT  E.  DUNNE 

State  of  California, 
County  of  Los  Angeles — ss. 

Robert  E.  Dunne,  being  first  duly  sworn,  deposes 
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and  says :  That  he  is  one  of  the  counsel  for  defend- 
ant, Woodworkers  Tool  Works,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois ;  that  up  to  and  inchid- 
ing  the  date  of  this  affidavit  neither  said  defendant, 
nor  any  of  its  agents  or  employees,  have  been  served 
with  process  in  the  above-entitled  action;  that  said 
defendant  was  not  at  the  time  of  the  service  of  pro- 
cess upon  E.  H.  Preuer,  and  is  not  now,  doing  busi- 
ness in  the  State  of  California  so  as  to  render  it 
amenable  to  the  service  of  process  in  this  action. 

/s/  ROBERT  E.  DUNNE. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  Feb.,  1949. 

/s/  ELIZABETH  P.  WILLIAMS, 
Notary  Public  in  and  for  said  County  and  State. 

Affidavit  of  service  by  Mail  attached. 
[Endorsed]     Filed  February  28,  1949.  [15] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  RAY  TAYLOR 

State  of  California, 
Comity  of  Los  Angeles — ss. 

Ray  Taylor  being  first  duly  sworn  deposes  and 
says  that  he  is  employed  by  Pacific  Employers  In- 
surance Company  of  Los  Angeles,  California  in  the 
capacity  of  investigator.    During  the  course  of  his 
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employment,  lie  had  reason  to  investigate  the  cir- 
cumstances surromiding  the  sale  to  the  Selby  Com- 
pany by  Woodworkers  Tool  Works  of  a  Champion 
Panel  Head  1^  bore,  right  hand.  That  affiant 
visited  the  Selby  Company,  purchasers  of  the  said 
panel  head  and  also  visited  the  Woodworkers  Sup- 
l^ly  Company  of  Los  Angeles,  and  there  interviewed 
the  employees  of  the  supply  company  and  Mr.  E. 
H.  Preuer,  owner  of  the  Woodworkers  Supply  Com- 
pany; that  affiant  was  informed  and  his  investiga- 
tion revealed  that  the  Selby  Company,  through  their 
manager,  William  R.  Walker,  called  the  Wood- 
workers Supply  Company  [19]  and  asked  that  they 
send  a  representative  to  the  Selby  plant.  That  a 
representative  by  the  name  of  Jack  Townsend 
visited  the  Selby  Company  in  response  to  the  said 
request  of  William  R.  Walker,  and  there  showed 
Mr.  William  R.  Walker  a  catalog  of  the  Wood- 
workers Tool  Works,  an  Illinois  corporation,  and 
that  Mr.  Walker  ordered  the  said  panel  head  from 
the  said  catalog  through  Mr.  Townsend.  That  a  pur- 
chase order  was  signed  by  the  Selby  Company  to 
the  Woodworkers  Supply  Company  and  an  invoice 
was  prepared  by  the  Woodworkers  Supply  Com- 
pany for  the  purchase  of  said  panel  head.  That  the 
said  panel  head  was  delivered  air  express  by  the 
Woodworkers  Tool  Works  directly  and  that  the 
Woodworkers  Supply  Company  billed  the  Selby 
Company  for  said  panel  head  directly.  Said  invoice 
was  sent  to  the  Selby  Company  by  the  Woodworkers 
Supply  Company,  a  copy  of  which  is  attached  hereto 
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and  made  a  part  of  this  affidavit.  Affiant  was  in- 
formed by  Mr.  Preiier  tliat  Woodworkers  Supply- 
Company  keeps  in  its  place  of  business  a  catalog 
of  Woodworkers  Tool  Works  and  affiant  saw  the 
said  catalog ;  that  on  the  face  of  the  said  catalog  are 
the  words  "Woodworkers  Tool  Works"  and  their 
Chicago  address ;  that  affiant's  investigation  revealed 
that  Woodworkers  Supply  Company  represented 
Woodworkers  Tool  Works  throughout  this  complete 
sales  transaction,  and  that  at  no  time  did  Sel])y 
Company  directly  contact  Woodworkers  Tool  Works 
about  the  same;  that  all  contacts  were  exclusively 
through  the  Woodworkers  Supply  Company. 

/s/  RAY  F.  TAYLOR. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  March,  1949. 

[Seal]        /s/  RUTH  D.  FISHER, 

Notary  Public  in  and  for  said  county  and  state. 
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INVOICE 

WOODWOEKERS'  SUPPLY  CO. 

Woodworking  Machinery  and  Supplies 

1222  Santa  Fe  Avenue        Phone  Vandike  4127 

Los  Angeles  21,  California 

Date  October  25,  1948 

Terms  net  10th  j^rox-net  30  days 

Your  Order  No.  1957 

Your  Requisition  No 

Our  Order  No.  15761 

1 — Champion  Panel  Head  1%,"  bore  right 

hand  sold  f  .o.b.  Chicago,  111 $75.00 

sales  tax  21/2% 1.88 

$76.88 
shipped  directly  to  customer  from  factory 

10-23-48  air  express 
2  telephone  calls  at  customers  2.79 

request  10-12  and  10-19 3.94 

$83.61 
2 — telegrams — no  charge 

Approved  For  Payment 

Do  not  Pay  this  was  defective  head. 
/s/  JAS. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  WILLIAM  R.  WALKER 

State  of  California, 
County  of  Los  Angeles — ss. 

William  R.  Walker  being  first  duly  swoiti,  de- 
poses and  says : 

That  during  the  month  of  October,  1948,  and  some 
time  prior  thereto,  he  was  employed  by  the  Selby 
Company  and  worked  at  said  Selby  Company  in  the 
capacity  of  manager ; 

That  on  or  about  October  23,  1948,  affiant,  in  his 
capacity  as  manager  of  said  Selby  Company,  deter- 
mined that  the  said  company  was  in  urgent  need  of 
a  Champion  Panel  Head,  II/4  bore,  right  hand,  and 
that  thereupon  affiant  telephoned  the  Woodworkers 
Supply  Company  and  requested  that  they  send  a 
salesman  to  see  him ; 

That  thereafter  a  salesman  from  the  Woodwork- 
ers Supply  Company,  whose  name  is  Jack  Town- 
send,  visited  affiant  at  the  [21]  Selby  Company's 
place  of  business,  and  brought  with  him  a  catalog 
upon  which  appeared  the  words  ''Woodworkers 
Tool  Works"  and  affiant  ordered  a  panel  head  from 
said  catalog  and  at  said  time  was  informed  by  said 
salesman,  Jack  Townsend,  that  the  Champion  panel 
head  ordered  was  manufactured  by  the  Woodwork- 
ers Tool  Works,  an  Illinois  corporation,  and  that  he, 
as  salesman  for  Woodworkers  Supply  Company, 
represented  the  Woodworkers  Tool  Works. 

At  said  time  and  place,  affiant  or  his  employer. 
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Jim  Selby,  signed  a  purchase  order  to  the  Wood- 
workers Supply  Company,  and  the  Woodworkers 
Sui^i^ly  Company  thereupon  ordered  said  panel 
head  from  the  Woodworkers  Tool  Works,  which 
was  shipped  direct  to  the  Selby  Company  from  the 
Woodworkers  Tool  Works  by  Air  Express  on  Octo- 
ber 23rd,  1948.  That  said  Selby  Comioany  was  billed 
by  the  Woodworkers  Supply  Company  in  the  total 
amount  of  $83.61,  said  sum  representing  the  pur- 
chase price  of  $75.00,  $1.88  tax,  and  $6.73  represent- 
ing two  telephone  calls  to  Woodworkers  Tool  Works 
from  Woodworkers  Supply  Company. 

That  to  affiant's  own  personal  knowledge  said 
Selby  Company,  through  affiant,  has  ordered  other 
products  from  Woodworkers  Tool  Works  through 
the  Woodworkers  Supply  Company.  i 

/s/  WILLIAM  R.  WALKER. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  March,  1949. 

[Seal]        /s/  RUTH  D.  FISHER, 
Notary  Public  in  and  for  said  Comity  and  State. 
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Frank  M.  Jordan, 
Secretaiy  of  State 

Office  of  the  Secretary  of  State 
State  of  California,  Sacramento  3 

December  17, 1948 

Olson,  Olson  &  Olson,  Attorneys, 
639  South  Spring  Street, 
Los  Angeles  14,  California. 

Attention :     Mr.  John  W.  Olson. 

Dear  Sir: 

In  reply  to  your  letter  of  December  15th  we  ad- 
vise that  we  find  no  record  in  this  office  of  a  cor- 
poration named  Woodworkers  Tool  Works. 

No  designation  of  agent  for  service  of  process  has 
been  filed  in  this  office  by  a  corporation  of  said 
name. 

Very  truly  yours, 

/s/  FRANK  M.  JORDAN,  EB 

Secretary  of  State. 
EB  [23] 

Points  and  Authorities 

1.  "Service  of  summons  and  complaint  upon  a 
foreign  corporation  must  be  made  by  delivering  a 
copy  of  the  summons  and  of  the  complaint  to  an 
officer,  a  managing  or  general  agent,  or  to  any  other 
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agent  autliorized  by  apx)ointment  or  by  law  to  re- 
ceive service  of  process " 

Rule  4d  (3)  (7)  of  the  Fed.  Rules  of  Civil 
Proc. 

2.  "A  federal  district  court  has  jurisdiction  over 
suits  between  citizens  of  different  states  but  to  ob- 
tain that  jurisdiction  there  must  be  valid  service  on 
defendant  within  the  district  and  where  defendant 
is  a  foreign  corporation.  Validity  of  service  de- 
pends on  whether  the  corporation  was  doing  busi- 
ness in  such  a  manner  and  to  such  extent  as  to  war- 
rant inference  that,  through  its  agents,  it  was  pres- 
ent in  the  district. ' ' 

Hinchcliffe  Motors,  Inc.  v.  Willys-Overland 
Motors,  Inc.,  30  Fed.  Supp.  580. 

3.  "The  rationale  of  all  rules  for  service  of  pro- 
cess on  corporations  is  that  service  must  be  made  on 
a  representative  so  integrated  with  the  corporation 
sued  as  to  make  it  a  priori  supposable  that  he  will 
realize  his  responsibilites  and  know  what  he  should 
do  with  any  legal  papers  served  upon  him." 

Operative  Plasterers  &  Cement  Finishers  In- 
ternational Association  of  the  U.  S.  & 
Canada  v.  Case.  93  Fed.  II  56. 

4.  "A  service  of  summons  and  complaint  on  a 
sales  representative  of  a  foreign  corporation  which 
was  not  registered  in  the  state  and  which  had  not 
appointed  an  agent  upon  whom  service  could  be 
made  but  which  sold  its  products  within  the  state 
through  representatives  who  were  paid  on  a  com- 
mission basis  and  who  maintained  [24]  offices  which 


vs.  William  J.  Byrne  19 

were  identified  by  name  of  the  corporation  was  a 
valid  service  upon  that  corporation. ' ' 

Fort  Wayne  Corrugated  Paper  Co.  v.  Anchor. 

Hocking  Glass  Corp.  31  Fed.  Supp.  403. 

5.  "Here  was  a  continuous  course  of  business  in 
the  solicitation  of  orders  which  were  sent  to  another 
state  and  in  response  to  which  the  machines  of  the 
Harvester  Co.  were  delivered  in  the  State  of  Ken- 
tucky. This  was  a  course  of  business,  not  a  single 
transaction.  The  agents  not  only  solicited  such  or- 
ders in  Kentucky  but  might  there  receive  jDayment 
in  money,  checks  or  drafts." 

International  Harvester  Co.  of  America  v. 
Commonwealth  of  Kentucky.  234  U.  S.  579. 

6.  "The  persistent  efforts  of  foreign  corpora- 
tions to  evade  service  of  jurisdictional  processes  in 
the  states  has  led  some  courts  to  suggest  the  applica- 
tion of  a  practical  test,  that  where  the  defendant 
corporation's  local  activities  justify  it,  the  defend- 
ant be  drawn  from  its  home  state  as  in  this  case, 
upon  the  grounds  of  fairness;  instead  of  sending 
plaintiff  to  Virginia  or  Illinois  to  try  its  case,  bring 
defendant  here." 

Moore    Machinery    Co.   v.    Stewart   Warner 
Corporation  27  Fed.  Supp.  526  (Cal.) 

7.  "The  question  turns  upon  the  character  of  the 
1  agent,  whether  he  is  such  that  the  law  will  imply  the 
power  and  impute  the  authority  in  him;  and  if  he 
be  that  kind  of  an  agent,  the  implication  will  be 
made   (of  authority)   notwithstanding  a  denial  of 
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authority  on  tlie  part  of  the  other  officers  of  the 
corporation." 

Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley 
172  U.  S.  602. 

8.  *'We  hold  the  true  rule  to  be  *  *  *  that 
every  object  of  the  sei'vice  is  obtained  when  the 
agent  served  is  of  sufficient  character  and  rank  to 
make  it  reasonably  certain  that  the  defendant  v,'ill 
be  apprised  of  the  service  made." 

Roehl  V.  Texas  Co.  107  C  A  691  (704). 

9.  "I  think  that  when  a  foreign  corporation  not 
only  accepts  orders,  but  fills  the  same  and  receives 
the  pay  therefore  through  the  instrumentality  of  an 
agent  located  within  this  state  it  should  for  all  rea- 
sonable and  practicable  purposes  be  said  to  have 
come  here.  To  the  extent  of  such  activities  it  is 
doing  all  that  it  could  do  if  it  had  here  opened  an 
office  under  its  own  name.  The  facts  disclosed  are 
sufficient  to  bring  the  case  within  the  authority  of 
International  Harvester. ' ' 

Davis  V.  Motive  Parts  Corp.  16  Fed  II 148. 

In  accord: 

Milbank  v.  Standard  Motor  Construction  Co. 

22  Pac.  II  271. 
The  Thew  Shovel  Co.  v.  Superior  Court  35 

CA  II  183. 
American  Asphalt  Roof  Corp.  v.  Shanlaland 

219  N  W  28. 

60  A  L  R  at  Page  1030. 

Affidavit  of  service  by  Mail  attached. 
[Endorsed] :     Filed  March  16, 1949.  [26] 
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At  a  stated  term,  to  wit:  The  February  Term, 
A.D.  1949,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles on  Monday  the  21st  day  of  March  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
nine. 

Present:  The  Honorable  Leon  R.  Yankwich, 
District  Judge. 

[TitJe  of  Cause.] 

ORDER 

For  hearing  motion  of  defendant  filed  Feb.  28, 
1949,  to  dismiss  the  action  and  quash  service  of  sum- 
mons; John  W.  Olson,  Esq.,  appearing  as  counsel 
for  plaintiff ;  R.  E.  Dunne,  Esq.,  appearing  as  coun- 
sel for  defendant ;  said  attorneys  argue  to  the  Court ; 

Court  orders  said  motion  denied,  and  that  de- 
fendant have  20  days  to  answer.  [28] 
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[Title  of  District  Court  and  Cause.] 

SECOND  AMENDED  COMPLAINT 
FOR  PERSONAL  INJURIES 

Comes  Now  the  plaintiff  and  complains  of  de- 
fendant above-named  and  for  cause  of  action  alleges 
as  follows: 

I. 

That  at  all  times  hereinafter  referred  to,  plaintiff 
was  and  is  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  a  citizen  of  the  State  of 
California. 

II. 

That  defendant  is  and  was  at  all  times  hereinafter 
mentioned  a  corporation,  duly  organized  and  exist- 
ing by  virtue  of  the  laws  of  the  State  of  Illinois, 
engaged  in  manufacturing  machine  tools,  and  in  the 
business  of  selling  machine  tools  in  the  State  of 
California. 

III. 

That  plaintiff  is  a  citizen  of  the  State  of  Califor- 
nia, [29]  and  defendant  is  a  corporation  incorpo- 
rated under  the  laws  of  the  State  of  Illinois.  The 
matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  Three  Thousand  ($3,000.00) 
Dollars. 

IV. 

That  at  all  times  hereinafter  mentioned,  plaintiff 
was  regularly  employed  by  E.  George  Selby,  doing 
business  as  Selby  Company,  in  the  County  of  Los 
Angeles,  State  of  California. 
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V. 

That  on  or  about  the  23rd  day  of  October,  1948, 
plaintiff's  employer  purchased  from  defendant  a 
new  Champion  panel  raiser  head,  I14  bore,  right 
hand,  hereinafter  referred  to  as  "panel  head,"  de- 
signed, manufactured  and  sold  by  said  defendant  for 
cutting  lumber.  That  said  panel  head  was  installed 
for  use  in  cutting  lumber  at  the  place  of  business  of 
plaintiff's  employer  on  or  about  the  26th  day  of 
October,  1948,  and  plaintiff  was  employed  to  cut 
lumber  with  the  same. 

VI. 

That  defendant  sold  the  said  panel  head  to  plain- 
tiff's employer  for  the  express  purpose  of  its  being 
used  and  operated  as  plaintiff  was  operating  it  when 
injured  as  hereinafter  described.  That  defendant 
impliedly  warranted  the  structural  safety  of  said 
panel  head  against  breaking  and  injuring  plaintiff. 

VII. 

That  on  or  about  the  28th  day  of  October,  1948, 
at  approximately  8:45  a.m.  of  said  day,  plaintiff, 
while  relying  upon  said  implied  warranty  and  while 
in  the  regular  course  of  his  employment,  was  en- 
gaged in  cutting  lumber  with  said  panel  head.  That 
at  said  time  and  place,  said  panel  head,  revolving 
at  hundreds  of  revolutions  per  minute,  suddenly 
broke  from  structural  defects,  a  piece  of  which 
struck  plaintiff,  directly  and  proximately  causing 
the  injuries  and  damages  to  plaintiff  hereinafter 
,  described. 
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VIII. 

That  until  plaintiff  William  J.  Byrne  was  injured 
as  aforesaid,  he  was  a  strong,  active  and  healthy- 
man  in  body  and  mind. 

IX. 

That  the  force  and  impact  of  the  piece  of  said 
panel  head  as  it  struck  the  plaintiff  was  such  as  to 
inflict  serious  and  permanent  injuries  to  plaintiff; 
that  plaintiff  suffered  severe  lacerations  of  his  right 
hand;  that  plaintiff  has  suffered  and  is  still  suffer- 
ing great  physical  pain  and  mental  stress  from  said 
injuries;  that  at  the  time  of  said  injury  plaintiff 
was  thirty-three  (33)  years  old;  that  he  was  earn- 
ing and  capable  of  earing  from  Two  Hundred  and 
Sixty  ($260.00)  Dollars  to  Two  Hundred  and  Sev- 
enty-Five ($275.00)  Dollars  per  month;  that  due  to 
said  injury,  plaintiff  has  been  and  will  be  totally 
disabled  from  pursuing  his  usual  occupation  as  a 
mill  worker  and  will  be  permanently  partially  dis- 
abled from  performing  any  labor  as  a  mill  worker 
or  any  work  depending  upon  the  full  use  of  his 
right  hand;  that  ever  since  the  said  accident,  plain- 
tiff has  been  under  the  care  of  physicians  for  said 
injuries  and  has  incurred  medical  expenses  in  the  I 
smn  of  Two  Hundred  and  Fifty  ($250.00)  Dollars; 
that  further  medical  expenses  are  being  incurred  by 
plaintiff  as  a  result  of  said  personal  injuries,  and 
plaintiff  asks  leave  of  the  Court  to  amend  this  com- 
plaint when  the  full  amount  of  such  medical  ex- 
penses is  ascertainable. 


vs.  William  J.  Byrne  25 

X. 

That  plaintiff  lias  thus  been  damaged  by  defend- 
ant's having  sold  and  delivered  to  plaintiff's  em- 
ployer said  structurally  defective  panel  head,  and 
defendant's  breach  of  warranty  as  to  its  safety,  in 
the  sum  of  Thirty  Thousand  ($30,000.00)  Dollars. 

For  a  Second,  Separate  and  Further  Cause  of 
Action,  plaintiff  complains  of  defendant  above 
named  and  alleges  as  follows: 

I. 

That  the  allegations  contained  in  paragraphs  I, 
II,  III,  IV  and  V  of  plaintiff's  first  cause  of  action 
herein  are  true  and  correct,  and  are  hereby  incorpo- 
rated with  the  same  force  and  effect  as  though  fully 
set  forth  herein. 

II. 

That  defendant  was  negligent  and  careless  in  the 
manufacture,  sale  and  delivery  to  plaintiff's  em- 
ployer of  a  structurally  defective  panel  head. 

III. 

That  on  the  28th  day  of  October,  1948,  at  approxi- 
mately 8:45  a.m.  of  said  day,  plaintiff,  in  the  regu- 
lar course  of  his  employment,  was  engaged  in  cut- 
ting lumber  with  said  panel  head.  That  at  said  tune 
and  place,  said  panel  head,  revolving  at  hundreds 
of  revolutions  per  minute,  suddenly  broke  from 
structural  defects,  a  piece  of  which  struck  plaintiff, 
directly  and  proximately  causing  the  injuries  and 
I  damages  to  plaintiff  hereinafter  described. 
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IV. 

That  the  allegations  contained  in  paragraphs 
VIII  and  IX  of  plaintiff's  first  cause  of  action 
herein  are  true  and  correct,  and  are  hereby  incorpo- 
rated with  the  same  force  and  effect  as  though  fully 
set  forth  herein. 

V. 

That  as  a  direct  and  proximate  result  of  defend- 
ant's negligence  and  carelessness  in  manufacturing, 
selling  and  delivering  a  structurally  defective  panel 
head  to  plaintiff's  emiDloyer,  plaintiff  has  been  dam- 
aged in  the  sum  of  Thirty  Thousand  ($30,000.00) 
Dollars.  [32] 

Wherefore  plaintiff  prays  judgment  against  de- 
fendant as  follows: 

1.  For  the  sum  of  $30,000.00  as  damages. 

2.  For  medical  expenses  when  the  total  has  been 
ascertained. 

3.  For  costs  of  suit  herein  incurred. 

4.  For  such  other  and  further  relief  as  is  just 
and  proper. 

/s/  JOHN  W.  OLSON, 

Attorney  for  Plaintiff. 

Duly  verified. 

Affidavit  of  service  by  Mail  attached. 

[Endorsed]  :    Filed  April  5, 1949.  [33] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  SECOND  AMENDED 
COMPLAINT 

Comes  now  tlie  defendant  Woodworkers  Tool 
Works,  a  corporation,  and  for  answer  to  the  sec- 
ond cause  of  action  of  plaintiff's  second  amended 
complaint  alleges,  admits  and  denies: 

I. 

Answering  paragTapli  I  of  this  cause  of  action: 

A.  This  answering  defendant  has  no  informa- 
tion or  belief  upon  the  subject  sufficient  to  enable 
it  to  answer  paragraph  I  and  IV  incorporated 
therein  and  upon  this  ground  denies  generally  and 
specifically  each,  every  and  all  of  the  allegations  in 
the  said  paragraphs  contained. 

B.  Answering  the  incorporated  paragraph  II  of 
this  cause  of  action  defendant  admits  that  it  was 
and  is  a  corporation  duly  organized  and  existing  by 
virtue  of  the  laws  of  the  state  of  Illinois  engaged 
in  the  manufacturing  machine  tools,  but  denies  that 
it  is  in  the  business  of  selling  machine  tools  in  the 
state  of  Calif.  [35] 

C.  Answering  the  incorporated  paragraj^h  III 
of  this  cause  of  action  defendant  admits  that  it  is 
a  corporation  incorporated  under  the  laws  of  the 
state  of  Illinois;  further  answering  said  paragraph 
this  answering  defendant  alleges  that  it  has  no  in- 
formation or  belief  sufficient  to  enable  it  to  answer 
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the  remaining  allegations  in  said  paragraph  con- 
tained and  upon  that  ground  denies  generally  and 
specifically  each,  every  and  all  of  the  remaining 
allegations. 

D.  Answering  the  incorporated  paragraph  V  de- 
fendant admits  that  it  sells  Champion  panel  raiser 
heads;  that  it  partially  manufactured  said  article, 
but  alleges  in  this  comiection  that  it  did  not  cast 
the  said  raiser  head  nor  any  part  thereof;  denies 
that  plaintiff's  employer  purchased  said  Champion 
23anel  raiser  head  from  this  defendant;  further  an- 
swering said  incorporated  paragraph  V  defendant 
has  no  information  or  belief  sufficient  to  enable  it 
to  answer  the  remaining  allegations  in  said  para- 
graph contained  and  upon  that  ground  denies  gen- 
erally and  specifically  each,  every  and  all  of  the  re- 
maining allegations. 

II. 

This  answering  defendant  denies  generally  and 
specifically  each,  every  and  all  of  the  allegations  set 
forth  in  paragraph  II  and  in  this  connection  alleges 
that  this  defendant  did  not  sell  the  Champion  panel 
raiser  head  to  plaintiff's  employer. 

III. 

This  answering  defendant  alleges  that  it  has  no 
information  or  belief  upon  the  subject  sufficient  to 
enable  it  to  answer  the  remaining  allegations  in 
said  complaint  contained,  and  upon  this  ground 
denies  generally  and  specifically: 

(a)     Each,  every  and  all  of  the  allegations  con- 
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tallied  ill  paragraphs  III,  IV,  V  and  the  paragraphs 
incorporated  in  paragraph  IV  of  said  second  cause 
of  action,  and  not  hereinbefore  specifically  admitted. 

(b)  That  the  plaintiff,  through  the  happening 
of  said  alleged,  or  any,  accident: 

(1)  Was  injured  or  damaged  in  the  manner  or 
to  the  extent  alleged,  or  in  any  other  manner,  or 
to  any  extent,  qr  at  all. 

(2)  Suffered  damages  in  the  sums  alleged  in 
paragraph  V  or  in  paragraph  IX,  which  is  incor- 
porated in  paragraph  IV  of  this  cause  of  action, 
or  in  any  other  sums,  or  at  all. 

(3)  Was  obliged  to  incur  or  did  incur  medical 
expenses  in  the  sum  alleged  in  the  said  incorporated 
paragraph  IX,  or  in  any  other  sum,  or  at  all;  or 
that  plaintiff  will  be  required  to  expend  additional 
sums  for  his  future  care  as  alleged  in  said  para- 
graph IX,  or  in  any  other  sum,  or  at  all. 

(4)  Su:ffered  a  total  disability  as  alleged  in  the 
said  incorj^orated  paragraph  IX,  or  in  any  other 
manner,  or  at  all;  that  plaintiff  suffered,  or  will 
suffer  a  partial  disability  as  alleged,  or  in  any  other 
manner,  or  at  all. 

(5)  Suffered  a  loss  in  his  earnings  as  alleged 
in  said  incorporated  paragraph  IX,  or  in  any  other 
sum,  or  at  all. 

(c)  That  plaintiff  was  capable  of  earning,  or 
was  earning  at  the  time  of  said  alleged,  or  any,  ac- 
cident, the  sums  specified  in  said  incorporated  para- 
graph IX,  or  any  sum,  or  at  all. 
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(d)  Each,  every  and  all  of  the  allegations  in 
said  cause  of  action  contained,  and  not  hereinbe- 
fore admitted  or  denied. 

ly. 

That  the  said  alleged  accident,  or  injury,  or  dam- 
age, or  either  or  any  thereof,  was  caused  or  oc- 
casioned, or  in  any  manner  contributed  to  by  the 
said,  or  any,  carelessness,  negligence,  fault  or  liabil- 
ity on  the  part  of  this  answering  defendant,  its 
agents  or  employees,  or  either  or  any  of  them. 

Further  Answering  Plaintiff's  Second  Amended 
Complaint,  [37]  and  by  Way  of  a  First,  Sep- 
arate and  Affirmative  Defense  to  the  Second 
Cause  of  Action  Therein  Contained,  Defendant 
Alleges: 

I. 
This  answering  defendant  is  informed  and  be- 
lives,  and  upon  such  information  and  belief  alleges, 
that  at  the  time  and  place  mentioned  in  said  com- 
plaint, the  plaintiff  failed  to  govern  and  control  his 
movements  in  a  reasonable  manner  commensurate 
with  the  alleged  existing  conditions,  and  by  his  fail- 
ure to  exercise  ordinary  care  and  caution,  as  afore- 
said, for  his  own  safety  or  welfare,  or  to  avoid  the 
happening  of  said  alleged  accident,  injury  or  dam- 
age, if  any,  did  thereby  directly  and  proximately 
contribute  to  the  happening  of  said  alleged  acci- 
dent, injury  or  damage  complained  of,  and  to  each 
and  all  and  the  whole  thereof. 
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Furtlier  Answering  Plaintiff's  Second  Amended 
Complaint,  and  by  Way  of  a  Second,  Separate 
and  Affirmative  Defense  to  the  Second  Cause 
of  Action  Therein  Contained,  Defendant  Al- 
leges : 

I. 
That  the  said  alleged  accident,  or  injury,  or  dam- 
age or  either  or  any  thereof,  was  an  unavoidable  ac- 
cident and  was  not  caused  or  occasioned,  or  in  any 
manner  contributed  to,  by  the  said,  or  any,  careless- 
ness, negligence,  fault  or  liability  on  the  part  of  this 
answering  defendant,  its  agents  or  employees,  or 
either  or  any  of  them. 

Wherefore,  this  answering  defendant  prays  that 
plaintiff  take  nothing  by  his  second  amened  com- 
plaint, that  this  defendant  have  judgment  for  its 
costs  herein  incurred,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  proper. 

TEIPP  &  CALLAWAY, 

By  /s/  ROBERT  E.  DUNNE, 
Coimsel  for  Defendant. 

Duly  verified. 

Copy  received. 

[Endorsed]  :     Filed  May  2, 1949.  [38] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  PLAINTIFF'S  FIRST 
COUNT  OR  CAUSE  OF  ACTION  OF  THE 
SECOND  AMENDED  COMPLAINT  AND 
FOR  A  MORE  DEFINITE  STATEMENT. 

Comes  now  the  defendant  Woodworkers  Tool 
Works,  a  corporation,  and  files  this  its  Motion  to 
Dismiss  Plaintiff's  First  Count  or  Cause  of  Action 
of  the  Second  Amended  Complaint  and  for  a  More 
Definite  Statement  and  for  grounds  of  dismissal 
therefor  states: 

I. 

The  said  first  count  or  cause  of  action  of  the  Sec- 
ond Amended  Complaint  fails  to  state  a  claim 
against  this  defendant  upon  which  relief  can  be 
granted. 

And  For  Grounds  For  A  More  Definite  Statement 
States : 

II. 
The  first  count  or  cause  of  action  of  the  Second 
Amended  Complaint  fails  to  state  where  the  pur- 
ported purchase  of  the  Champion  panel  raiser  head 
was  consummated.  [40] 

III. 

The  first  count  or  cause  of  action  is  so  unintelli- 
gible, ambiguous  and  contradictory  in  its  entirety 
that  the  defendant  is  unable  to  properly  and  fairly 
answer  the  same. 
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Said  Motion  to  Dismiss  and  the  Motion  for  More 
Definite  Statement  will  be  made  and  based  upon  all 
of  the  files,  papers  and  proceedings  in  this  cause, 
including  said  Second  Amended  Complaint,  this 
motion,  and  the  notice  of  the  hearing  thereof,  and 
upon  the  brief  in  support  of  this  motion  filed  and 
served  herewith. 

Dated:     Los  Angeles,  California,  April  30,  1949. 

TRIPP  &  CALLAWAY, 

By  /s/  ROBERT  E.  DUNNE, 

Counsel  for  Defendant. 

Receipt  of  Copy  attached. 
[Endorsed]  :     Filed  May  2,  1949.  [41] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To:  William  J.  Byrne,  the  plaintifl:  above-named, 
and  to  John  W.  Olson,  639  South  Spring  Street, 
Los  Angeles  14,  California,  his  attorney: 

You,  and  Each  of  You,  Will  Please  Take  Notice 
that  the  undersigned  will  bring  the  attached  Motion 
to  Dismiss  Plaintiff's  First  Count  or  Cause  of  Ac- 
tion and  For  A  More  Definite  Statement  on  for 
hearing  before  this  Court  in  the  Court  Room  of  the 
Honorable  Leon  R.  Yankwich,  Judge  of  the  above- 
entitled  Court,  located  in  Court  Room  5  of  the  Fed- 
eral Building,  312  North  Spring  Street,  in  the  City 


34  Woodworkers  Tool  Works,  etc. 

and  County  of  Los  Angeles,  State  of  California,  on 
the  16th  day  of  May,  1949,  at  10:00  o'clock  a.m.  of 
said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

Dated;     Los  Angeles,  California,  April  30,  1949. 

TRIPP  &  CALLAWAY, 

By  /s/  ROBERT  E.  DUNNE, 

Counsel  for  Defendant. 

Receipt  of  Copy  attached. 
[Endorsed]  :     Filed  May  2,  1949.  [43] 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  9134-Y 

WILLIAM  J.  BYRNE, 

Plaintiff, 
vs. 

WOODWORKERS   TOOL  WORKS,  a  Corpora- 
tion, 

Defendant. 

Honorable  Leon  R.  Yankwich,  Judge. 

DECISION  ON  MOTIONS 

The  various  motions  of  the  defendant  heretofore 
argued  and  submitted  are  now  decided  as  follows : 
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I. 

The  motion  of  the  defendant  to  dismiss  the  plain- 
tiff's first  count  or  cause  of  action  of  the  Second 
Amended  Complaint  is  hereby  granted. 

II. 

The  motion  of  the  defendant  for  a  more  definite 
statement  of  the  first  count  or  cause  of  action  of  the 
Second  Amended  Complaint  is  hereby  denied. 

The  plaintiff  may  have  ten  days  within  which  to 
amend,  if  so  advised. 

Comment 

The  first  count  of  the  Second  Amended  Complaint 
seeks  recovery  on  the  basis  of  warranty.  It  is  dis- 
tinctly [45]  alleged  that  the  defendant  sold  the 
panel  head  to  iDlaintiff's  employer  ''for  the  express 
purpose  of  its  being  used  and  operated  as  plaintiff 
was  operating  it  when  injured  as  aforesaid.  That 
defendant  warranted  the  structural  safety  of  said 
panel  head  against  breaking  and  injuring  plaintiff." 

As  our  jurisdiction  stems  from  diversity,  the  mat- 
ter is  governed  strictly  by  Calfornia  law.  (Meredith 
V.  Winter  Haven,  1943,  320  U.  S.  228).  And  the  law 
of  California  makes  liability  dependent  in  such 
cases  on  negligence  and  not  on  warranty.  (Cal.  Civil 
Code,  sec.  1735.) 

(Kalash  v.  Los  Angeles  Ladder  Co.,  1934, 1  Cal.  2d 
229;  Escola  v.  Coca  Cola  Bottling  Co.,  1944,  24  C. 
2d  452)  :  Counsel  for  the  plaintiff  has  pressed  upon 
us  the  views  of  Mr.  Justice  Traynor  in  the  Escola 
case.   However,  we  cannot  follow  them  because  they 
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are  his  personal  views  and  not  those  of  the  Court. 
The  main  opinion  written  by  Mr.  Chief  Justice  Gib- 
son has  the  concurrence  of  four  of  the  Justices, 
more  than  a  majority  of  the  Court.  At  times  when 
a  concurring  opinion  is  necessary  in  order  to  reach 
a  majority,  its  reasoning  may  have  force.  But  when 
a  majority  of  the  Court  has  decided  a  case  upon  one 
ground,  the  views  of  any  minority  contained  in  a 
concurrent  opinion  loses  all  significance.  The  opin- 
ion of  Mr.  Justice  Traynor  shows  clearly  that  he  is 
not  satisfied  with  the  ground  upon  which  the  major- 
ity based  their  decision.  Indeed,  the  first  paragraph 
of  his  opinion  reads : 

"I  concur  in  the  judgment,  but  I  beileve  the 
manufacturer's  negligence  should  no  longer  be 
singled  out  as  the  basis  of  a  plaintiff's  right  to 
recover  in  cases  like  the  present  one." 
(Emphasis  added.) 
It  is  evident,  therefore,  that  by  his  concurring 
opinion,  he  sought  to  base  liability  upon  broader 
grounds  [46]  than  those  contained  in  the  majority 
opinion.   Regardless  of  the  strength  of  these  views, 
we  are  bound  to  follow  the  California  law  as  de- 
clared by  the  highest  court  and  that  view,  as  ex- 
pressed in  this  case,  does  not  sanction  action  on  the 
basis  of  warranty.   It  merely  sanctions  recovery  on 
the  basis  of  negligence. 

Hence  the  ruling  above  made. 

Dated  this  1st  day  of  August,  1949. 

/s/  LEON  R.  YANKWICH, 

[Endorsed]  :     Filed  August  1,  1949.  [47] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  DEPOSITION 

It  Is  Hereby  Stipulated  by  and  Between  the  par- 
ties to  the  above-entitled  action,  through  their  re- 
spective attorneys,  that  Woodworkers  Tool  Works, 
an  Illinois  Corporation,  with  its  principal  office  at 
222  South  Jefferson,  Chicago  6,  Illinois,  may  take 
the  deposition  of  its  Vice  President,  William  J. 
Knourek,  820  William  Street,  River  Forest,  Illinois, 
and  its  shop  superintendent,  Charles  Meissner, 
10037  South  Wallace,  Chicago,  Illinois,  at  Room 
1325,  Number  I,  North  LaSalle  Street,  Chicago,  Il- 
linois, before  Peter  V.  Kuhn,  a  duly  authorized 
Notary  Public,  or  any  other  duly  authorized  officer 
before  whom  depositions  may  be  taken,  on  February 
7, 1950,  at  4  o'clock  p.m. 

Dated :     January  27th,  1950. 

/s/  JOHN  W.  OLSON, 

Attorney  for  Plaintiff. 

TRIPP  &  CALLAWAY, 

By  /s/  F.  V.  LOPARDO, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  January  30,  1950.  [48] 
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[Title  of  District  Court  and  Cause.] 

REQUESTED  JURY  INSTRUCTIONS 
REFUSED  BY  THE  COURT 

Refused : 

/s/  LEON  R.  YANKWICH, 
Judge.  [49] 

DEFENDANTS  REQUESTED 
JURY  INSTRUCTIONS 

Defendants'  Requested  Instruction  No.    . . . 

When  in  the  manufacture  of  such  an  article  as 
the  Panel  Raiser  Head  here  involved  there  is  used 
any  material  or  part  obtained  from  a  source  outside 
the  manufacturing  plant  in  question,  it  is  the  duty  of 
the  manufacturer  to  make  such  inspections  and 
tests  of  that  imported  material  or  part  as  ordinary 
prudence  would  indicate  to  be  necessary,  to  the  end 
that  the  safety  of  the  finished  article  for  the  in- 
tended or  invited  use  will  be  reasonably  certain. 
Failure  to  fulfill  that  duty  is  negligence.  On  the 
other  hand,  if  the  manufacturer  performs  that  duty, 
and  the  inspections  and  tests  do  not  indicate  a 
defective  or  dangerous  condition,  and  it  does  not 
know  of  such  a  condition,  it  is  not  liable  for  injury 
resulting  from  its  use  of  such  material  or  part,  al- 
though it  prove  to  be  defective. 
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Based  on  Instruction  Number  218  in  the  book  of 
Approved  Jury  Instructions. 
B  A  J  I. 

O  'Rourke  vs.  Day  &  Night  Water  Heater  Co., 
31  C.  A.   (2d),  364. 
Y 

Given 

Given  as  Modified 

Rejected [51] 

Defendants'  Requested  Instruction  No.    . . . 

You  are  hereby  instructed  that  the  reasonable- 
ness of  the  inspections  necessary  to  determine 
whether  a  manufactured  article  is  safe  for  use 
varies  with  the  circumstances  of  each  case,  and  the 
purpose  for  which  the  article  is  intended  must  be 
considered,  that  is  to  say,  that  a  manufactured 
article  need  not  be  absolutely  safe  for  all  purposes 
but  only  for  the  purpose  for  which  it  was  manu- 
factured; therefore,  if  you  find  that  the  defendant 
properly  made  inspections  reasonable  designed  to 
find  defects  which  would  render  the  Panel  Raiser 
Head  unsafe  for  cutting  and  trimming  wood,  you 
must  find  that  those  inspections  were  reasonable; 
and  if  you  find  that  the  said  inspections  did  not 
reveal  any  such  defects  in  the  Panel  Raiser  Head, 
then  you  must  find  that   the   defendant  was   not 
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negligent  in  the  manufacture  of  the  Panel  Raiser 
Head. 

O  'Rourke  vs.  Day  &  Night  Water  Heater  Co., 
31  C.  A.  (2d),  364. 

Y 

Given 

Given  as  Modified 

Rejected [52] 

Defendants'  Requested  Instruction  No.    . . . 

You  are  hereby  instructed  that  if  you  find  that  the 
defendant  used  the  machinery,  methods  and  pro- 
cesses, which  are  accej^ted  as  standard  in  the  trade 
and  which  are  as  reliable  and  satisfactory  as  any 
others  in  the  manufacture  of  such  an  article,  it  did 
not  fail  in  the  exercise  of  proper  care. 

Gerber  v.  Faber,  54  C.  A.  (2d),  674  at  680. 

Given 

Given  as  Modified 

Rejected [53] 

Defendants'  Requested  Instruction  No.   . . . 

You  are  hereby  instructed  that  reasonable  care  is 
making  the  inspections  and  tests  during  the  course 
of  manufacture  which  the  manufacturer  should 
recognize  as  reasonably  necessary  to  secure  the 
production  of  a  reasonably  safe  article;  therefore, 
if  you  find  that  the  defendant  properly  inspected 
the  casting  which  it  purchased  from  another  manu- 
facturer, and  if  you  find  that  the  defendant  properly 
inspected  the  completed  Panel  Raiser  Head  you 
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must  find  that  defendant  exercised  reasonable  care. 
Gerber  v.  Faber,  54,  C.  A.  (2d),  674  at  680. 
Y 

Given 

Given  as  Modified 

Rejected [54] 

INSTRUCTIONS  TO  THE  JURY 
REQUESTED  BY  PLAINTIFF 

To  The  Honorable  Leon  R.  Yankwicli,  Judge  of 
Said  Court: 

Counsel  for  plaintiff  respectfully  requests  the 
attached  instruction  to  the  jury  in  the  above-entitled 
action. 


John  W.  Olson, 

Attorney  for  Plaintiff.  [55] 

Plaintiffs  Instruction  Number 

You  are  instructed  that,  under  the  uncontradicted 
evidence  in  this  case,  the  Plaintiff,  William  J. 
Bryne,  is  entitled  to  a  verdict  and  you  are,  there- 
fore, instructed  to  return  a  verdict  against  the 
defendant  and  in  favor  of  the  Plaintiff  William  J. 
Byrne  for  such  sum  as  damages  as  you  may  find 
from  a  preponderance  of  the  evidence  that  he  should 
be  awarded,  measured  by  the  Court's  instructions- 
Given  

Given  as  Modified 

NotGiven [56] 
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Plaintiffs  Instruction  Number 

It  is  alleged  in  tlie  answer  of  defendant  that  any 
injury  sustained  by  the  plaintiff  was  directly,  proxi- 
mately and  concurrently  contributed  to  be  neg- 
ligence and  recklessness  on  the  part  of  the  plaintiff. 

There  is  no  evidence  of  contributory  negligence 
on  the  part  of  plaintiff  and  you  are  instructed  to 
find  that  issue  in  favor  of  plaintiff. 

Y 

Given 

Not  Given [57] 

Given  as  Modified 

Plaintiffs   Instruction  Number 

You  are  instructed  that  the  proximate  cause  of 
an  injury  is  that  cause  which  produces  the  injury 
and  without  which  the  result  would  not  have  oc- 
curred. It  is  the  cause  that  sets  in  operation  the 
factors  that  accomplish  the  injury. 

If  you  find  that  plaintiff  was  injured  as  alleged, 
and  that  his  injury  occurred  as  a  consequence  of 
defendant's  negligence  as  alleged;  that  is,  if  it  set 
in  operation  the  factors  that  accomplished  the  in- 
jury, then  you  will  find  that  defendant's  negligence 
was  the  proximate  cause  of  the  injury. 
Y 

Given 

Given  as  Modified 

Not  Given [58] 
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Plaintiffs  Instruction  Number 
You  are  instructed  that  if  the  defective  condition 
of  the  part  could  have  been  disclosed  by  reasonable 
inspection  and  tests  and  such  tests  and  inspections 
were  omitted,  then  the  defendant  has  been  negligent. 
You  are  further  instructed  that  reasonable  care 
imder  this  instruction  consists  of  making  inspections 
and  tests  during  the  course  of  manufacture,  and 
after  the  article  was  completed  which  the  manufac- 
turer should  recognize  were  reasonably  necessary 
to  secure  the  production  of  a  safe  article  consider- 
ing the  nature  of  the  article  and  the  purpose  for 
which  it  was  to  be  used. 

O'Rourke  vs.  Day  and  Night  Water  Heater 
Company,  Ltd.,  31  Cal.  App.  (2d)  364  88 
Pac.  (2)  191. 

Smith  vs.  Peerless  Glass  Company,  Inc.,  259 
N.  Y.  292  (181  N.  E.  576). 

Y 

Given 

Given  as  Modified 

Not  Given [59] 

Plaintiffs  Instruction  Number 

You  are  instructed  that  the  degree  of  care  neces- 
sary to  be  exercised  by  a  manufacturer  in  the  pro- 
duction of  a  product  varies  with  the  danger  to  be 
expected  from  the  product,  and  you  are  further 
instructed  that  the  kind  of  inspection  called  for  on 
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the  part  of  the  manufacturer  varies  with  the  nature 
and.  danger  of  the  thing  inspected. 

O'Rourke  vs.  Day  and  Night  Water  Heater 

Co.,  Ltd.,  31  Cal.  App.   (2d)  364. 
McPherson  vs.  Buick  Motor  Company,  217  N. 
Y.  382. 

Y 

Given 

Given  as  Modified 

Not  Given [60] 

Plaintitf' s  Instruction  No.  . .  . 

There  is  in  our  law  a  doctrine  ajoplying  to  negli- 
gence cases  which  is  commonly  known  as  the  doc- 
trine of  "res  ipsa  loquitur."  Literally  translated 
from  the  Latin,  this  means  *'the  thing  speaks  for 
itself". 

That  doctrine  means  that  if  a  subject  matter  is 
shown  by  the  evidence  to  have  been  manufactured 
and  supplied  for  a  particular  use,  and  an  injury  to 
some  person  results  from  such  usage,  which  would 
not  have  occurred  in  the  ordinary  course  of  things, 
if  ordinary  and  proper  care  had  been  used  in  its 
manufacture,  the  thing  or  subject  matter  speaks 
for  itself  and  the  law  raises  the  presumption  that 
the  manufacturer  did  not  use  ordinary  and  proper 
care  in  its  production.  The  burden  would  then  be 
on  the  manufacturer  to  substantially  j^i'ove  that 
ordinary  and  proper  care  was  used  in  the  manufac- 
turing and  supp>^dng  of  such  subject  matter.  How-^ 
ever,  the  manufacturer  is  not  responsible  for  defects! 
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that  cannot  be  found  by  a  reasonable,  practicable 
inspection. 

[Underscored  lines  in  pencil — alterations  on  origi- 
nal typed  copy.] 

Gladys  Escola  v.  Coca  Cola  Bottling  Co.  of 

Fresno,  24  Cal.  II,  453. 
Sheward,  et  al.  v.  Virtue,  et  al.,  20  Cal.  II, 

410,  126  Pac.  II,  345. 
McKinney  v.  Digest,  Vol.  17,  p.  74. 
Rafter  v.  Dubrock's  Riding  Academy,  75  Cal. 

App.  II,  621. 

Y  [61] 

Plaintiffs  Instruction  Number 

From  the  happening  of  the  accident  involved  in 
this  case,  as  established  by  the  evidence,  unless  over- 
come by  contrary  evidence  or  inferences  from  such 
evidence,  there  arises  the  inference  that  the  proxi- 
mate cause  of  the  occurrence  was  negligent  conduct 
on  the  part  of  the  defendant.  That  inference  is  a 
form  of  evidence,  and  if  there  is  none  other  tending 
to  overthrow  it,  or  if  the  inference  preponderates 
over  contrary  evidence,  it  warrants  a  verdict  for 
the  plaintiff. 

[Underscored  lines  are  pencil  alterations  on  origi- 
nal typed  copy.] 

Y 

Given 

Given  as  Modified 

Not  Given 

[62] 
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Plaintiff's  Instruction  No.. . . 

In  this  case  if  you  find  from  the  evidence  that 
plaintiff  was  injured  by  the  disintegrating  or  break- 
ing apart  of  the  appliance  in  question,  described  as 
a  ''Panel  Raiser  Head"  while  plaintiff  was  em- 
ployed in  connection  with  its  use  for  the  purpose 
for  which  it  was  manufactured  and  supplied  and  if 
you  further  believe  from  the  evidence  that  this 
accident  and  injury  would  not  have  occurred  if  the 
Panel  Raiser  Head  had  been  properly  manufac- 
tured and  constructed  and  ordinary  and  proper  care 
had  been  used  in  its  manufacture,  and  that  the  acci- 
dent  was  not  due  to  faulty  installation  or  operation, 
over  which  the  defendant  had  no  control,  you  are  in- 
structed that  these  facts  would  raise  a  presumption 
of  negligence  on  the  part  of  defendant  in  failing  to 
use  ordinary  and  proper  care  in  the  manufacturing 
and  supplying  of  the  Panel  Raiser  Head.  The 
burden  of  proof  would  then  be  on  the  defendant  to 
overcome  this  presumption  and  free  itself  from  the 
charge  of  negligence  by  substantially  proving  that 
it  did  use  ordinary  and  proper  care  in  that  respect. 

[Underscored  lines  are  pencil  alterations  on  origi- 
nal typed  copy.] 

Gladys  Escola  v.  Coca  Cola  Bottling  Co.  of 

Fresno,  24  Cal.  II,  453. 
Sheward,  et  al.  v.  Virtue,  et  al.,  20  Cal.  II, 

410,  126  Pac.  II,  345. 
McKinney  v.  Digest,  Vol.  17,  p.  74. 
Rafter  v.  Dubrock's  Riding  Academy,  75  Cal. 

App.  II,  621. 
Y  [63] 
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Plaintiff's  Instruction  No.  . . . 

The  uncontradicted  evidence  and  admission  of  the 
parties  in  this  case  are  that  the  ajipliance  or  in- 
strumentality called  a  Panel  Raiser  Head  was 
manufactured  and  supplied  by  defendant,  and  that 
the  plaintiff  suffered  personal  injury  while  em- 
ployed in  connection  with  its  operation  when  it 
disintegrated  or  broke  apart. 

If  you  believe  from  the  evidence  that  plaintiff  was 
injured  while  employed  in  connection  with  the  use 
of  the  Panel  Raiser  Head  and  that  the  injury  he 
complains  of  in  this  action  was  directly  and  proxi- 
mately caused  by  the  disintegrating  or  breaking 
apart  of  the  Panel  Raiser  Head  while  the  same  was 
being  used  for  the  purpose  for  which  it  was  manu- 
factured and  supplied  and  if  you  further  believe 
from  the  evidence  that  the  Panel  Raiser  Head  dis- 
integrated or  broke  apart  because  of  defects  due 
to  negligence  of  defendant  to  use  ordinary  and 
proper  care  in  manufacturing  and  supplying  it,  then 
it  will  be  youi"  duty  to  return  a  verdict  for  plain- 
tiff. 

Gladys  Escola  v.  Coca  Cola  Bottling  Co.  of 
Fresno,  24  Cal.  II,  453. 

Sheward,  et  al.  v.  Virtue,  et  al.,  20  Cal.  II, 
410,  126  Pac.  II,  345. 

McKinney  v.  Digest,  Vol.  17,  p.  74. 
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Rafter  v.  Dubrock's  Riding  Academy,  75  Cal. 
App.  II,  621. 

Given 

Given  as  Modified 

Not  Given '  [64] 

Plaintiff's  Instruction  No.  . . . 

The  uncontradicted  evidence  in  this  case  is  that 
the  Panel  Raiser  Head  in  question  was  manufac- 
tured and  supplied  by  the  defendant.  That  it  dis- 
integrated or  broke  apart  while  it  was  being  used 
for  the  purpose  for  which  it  w^as  manufactured  and 
sold  by  the  defendant.  That  such  an  accident  does 
not  ordinarily  occur  in  such  use  of  a  Panel  Raiser 
Head  properly  constructed. 

You  are  therefore  instructed  that  these  facts  raise 
the  presum^Dtion  that  defendant  did  not  use  ordinary 
and  proper  care  in  the  manufacturing  of  the  Panel 
Raiser  Head  and  that  the  burden  is  on  the  defend- 
ant to  overcome  this  presumption  and  free  itself 
from  the  charge  of  negligence  by  substantially  prov- 
ing that  ordinary  and  proper  care  was  used  in  the 
manufacturing  of  the  Panel  Raiser  Head. 

Gladys  Escola  v.  Coca  Cola  Bottling  Co.  of 

Fresno,  24  Cal.  II,  453. 
Sheward,  et  al.  v.  Virtue,  et  al.,  20  Cal.  II, 

410,  Pac.  II,  345. 
McKinney  v.  Digest,  Vol.  17,  p.  74. 
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Rafter  v.  Dubrock's  Riding  Academy,  75  Cal. 
App.  II,  621. 

Given 

Given  as  Modified 

Not  Given [65] 

Plaintiffs  Instruction  Number 

You  are  instructed  that  general  damages  are  such 
as  the  law  implies  or  presumes  to  have  occurred 
from  the  wrong  complained  of,  or  such  as  naturally 
or  ordinary  follow  the  wrong  complained  of.  They 
are  such  as  will  compensate  the  party  injured 
reasonably  for  any  pain,  discomfort  and  anxiety 
suffered  by  him,  and  proximately  resulting  from  the 
injury  in  question,  and  for  such  pain,  discomfort 
and  anxiety,  if  any,  as  he  is  reasonably  certain  to 
suffer  in  the  future  from  the  same  cause. 

Given 

Given  as  Modified 

Not  Given [66] 

Plaintiffs  Instruction  Number 

You  are  instructed  that  in  determining  the  amoimt 
of  damages  to  which  the  plaintiff  may  be  entitled 
in  this  case,  you  will  consider  the  nature,  extent 
and  severity  of  such  injury  or  injuries,  if  any,  sus- 
tained by  him  as  the  proximate  result  of  defendant's 
negligence;  whether  such  injury  or  injuries  were 
temporary  or  of  a  permanent  nature;  the  extent, 
degree  and  character  of  suffering,  mental  and  phy- 


50  Woodworkers  Tool  Works,  etc. 

sical,  from  such  injury;  the  duration  and  severity 
thereof;  any  medical  expenses  incurred  or  likely  to 
be  incurred,  including  nursing  care  and  attendance ; 
loss  of  time  and  value  thereof;  and  loss  of  present 
and/or  future  earning  capacity,  if  any,  resulting 
therefrom.  From  all  of  these  circumstances  you  are 
to  resolve  what  sum  will  fairly  compensate  the 
plaintiff  for  the  injuries  which  you  find  that  he  has 
so  sustained,  not  exceeding  the  sum  of  $30,000,00. 

Given 

Given  as  Modified 

Not  Given [67] 

Plaintiffs  Instruction  Number 

You  are  instructed  that  special  damages  as  dis- 
tinguished from  general  damages  are  those  which 
are  natural  but  not  necessary  consequences  of  a 
negligent  act.  They  are  damages  which,  as  such, 
were  incurred  by  the  particular  individual  by  reason 
of  the  particular  circumstances.  They  are  such  as 
will  compensate  plaintiff  for  the  reasonable  value, 
not  exceeding  cost  to  plaintiff,  of  the  examinations, 
attention,  care  by  physicians  and  surgeons,  reason- 
ably required  and  actually  given  in  the  treatment 
of  plaintiff,  and  reasonably  certain  to  be  required 
and  to  be  given  in  his  future  treatment,  and  included 
in  such  care.  X-ray  pictures,  the  reasonable  value 
not  exceeding  the  cost  to  plaintiff  of  the  services  of 
nurses,  attendants,  hospital  accommodations  and 
ambulance  service,  if  any,  and  reasonably  certain  to 
be  required  and  given  in  his  future  treatment,  if 
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auy,  and  finally,  the  special  damages  are  such  as  will 
compensate  plaintiff  for  the  reasonable  value  of  the 
time  lost,  if  any,  by  j^laintiff  since  his  injury 
wherein  he  has  been  unable  to  i:>ursue  his  occupation. 
In  determining  this  amount,  you  should  consider 
such  plaintiff's  earning  capacity,  his  earnings,  and 
the  manner  in  which  he  ordinarily  occupied  his 
time  before  the  injuries,  and  further  consider  the 
evidence  as  to  the  probability  and  possibility  of 
l^laintift"  j^ursuing  his  occupation  or  any  occupation 
in  the  future. 

Y 

Given 

Not  Given 

Given  as  Modified 

[Lodged]  :     Feb.  16,  1950. 
[Endorsed] :    Filed  Feb.  20,  1950.  [68] 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  9134-Y  Civil 

WILLIAM  J.  BYRNE, 

Plaintiff, 

vs. 

WOODWORKEES   TOOL   WORKS,   a  corpora- 
tion, 

Defendant. 
VERDICT 

''We,  the  Jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  William  J.  Byrne,  and 
against  the  defendant,  Woodworkers  Tool  Works,  a 
corporation;  and  fix  plaintiff's  special  damages  at 
Eight  Thousand  Dollars,  and  fix  plaintiff's  general 
damages  at  One  Thousand  Dollars. 

Dated:     February  21st,  1950. 

/s/  GEO  F.  CALDWELL, 

Foreman  of  the  Jury. 

[Endorsed] :     Filed  February  20,  1950.  [87] 
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United  States  District  Coiivt,  Southern  District  of 
California,  Central  Division 

No.  9134-Y  Civil 

WILLIAM  J.  BYRNE, 

Plaintiff, 

vs. 

WOODWORKERS   TOOL   WORKS,   a   corpora- 
tion. 

Defendant. 

JUDGMENT  ON  VERDICT 

The  above-entitled  cause  was  tried  before  the 
Court  and  a  duly-impanelled  jury,  on  February  16, 
17,  20,  21,  1950;  and  oral  and  dociunentary  testi- 
mony was  admitted  in  evidence;  John  W.  Olson, 
Esq.,  appeared  as  counsel  for  plaintiff;  and  Hulen 
C.  Callaway,  Esq.,  and  F.  V.  Lopardo,  Esq.,  ap- 
peared as  counsel  for  defendant. 

On  February  20,  1950,  said  cause  was  submitted 
to  the  jury;  which  presented  its  verdict  February 
21,  1950,  after  deliberation.  On  order  of  the  Court, 
the  jury  was  polled  and  each  member  thereof  stated 
that  the  verdict  as  presented  and  read  was  his  ver- 
dict. Whereupon,  the  Court  ordered  that  said  ver- 
dict be  filed  and  entered,  said  verdict  being  as  fol- 
lows : 
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"United  States  District  Court,  Southern  District, 
of  California,  Central  Division 

No.  9134-Y  Civil 

WILLIAM  J.  BYRNE, 

Plaintiff, 
vs. 

WOODWORKERS    TOOL   WORKS,   a   corpora- 
tion. 

Defendant. 
VERDICT 

"We,  the  Jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  Wiliam  J.  Byrne,  [88]  and 
against  the  defendant,  Woodworkers  Tool  Works,  a 
corporation;  and  fix  plaintiff's  special  damages  at 
Eight  Thousand  Dollars,  and  fix  plaintiff's  general 
damages  at  One  Thousand  Dollars. 

' '  Dated :     February  21st,  1950. 

"GEO.  F.  CALDWELL, 
Foreman  of  the  Jury." 

Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  aforesaid  premises, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed : 

That  the  plaintiff,  William  J.  Bryne,  do  have  and 
recover  of  and  from  the  defendant.  Woodworkers 
Tool  Works,  a  corporation,  the  sum  of  Nine  Thou- 
sand Dollars  ($9,000.00),  together  with  costs  taxed 
at  $78.00. 
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Dated:     Los   Angeles,   California,   February   23, 
1950. 

EDMUND  L.  SMITH, 
Clerk. 

By  /s/  JOHN  A.  CHILDRESS, 
Deputy. 

[Endorsed]:     Filed   and   Entered  February   23, 
1950. 
[See  page  65] :     Amended  Mar.  16,  1950.  [89] 


[Title  of  Court.] 

NOTICE  BY  CLERK  OF  ENTRY 
OF  JUDGMENT 

Tripp  &  Callaway,  Esqs., 
210  West  7tli  Street, 
Los  Angeles  14,  Calif. 

John  W.  Olson,  Esq., 
639  South  Spring  Street, 
Los  Angeles  14,  Calif. 

Re :     Byrne,  v.  Woodworkers  Tool  Works, 
No.  9134-Y. 

You  are  hereby  notified  that  Judgment  on  Verdict 
has  been  entered  this  day  in  the  above-entitled  case, 
in  Judgment  Book  No.  64,  page  119. 

Dated :     Los  Angeles,  California,  February  23, 
i  1950. 

EDMUND  L.  SMITH, 
Clerk. 

By  C.  A.  SIMMONS, 

Deputy  Clerk.  [90] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  NON  OBSTANTE 
VEREDICTO  OR  FOR  A  NEW  TRIAL 

(.^omes  Now  the  defendant,  Woodworkers  Tool 
Works,  through  its  attorney  of  record  and  moves 
this  Honorable  Court  for  a  judgment  Non  Obstante 
Veredicto,  or  in  the  alternative  for  a  new  trial  in 
the  above-entitled  cause,  for  the  following  reasons: 

1.  The  verdict  was  contrary  to  law  in  that  the 
special  damages  awarded  to  plaintiff  were  in  excess 
of  those  pleaded  or  proven. 

2.  The  evidence  was  insufficient  to  justify  the 
verdict  of  the  jury  in  that  there  was  no  evidence  of 
negligence  on  the  part  of  this  defendant. 

3.  It  was  error  for  the  Court  to : 

(a)  Fail  to  grant  this  defendant's  motion  for  a 
judgment  of  nonsuit  at  the  close  of  plaintiff's  case; 

(b)  Instruct  the  jury  that  the  doctrine  of  Res 
Ipsa  Loquitur  was  applicable ;  [91] 

4.  For  such  other  and  further  reasons  as  may  be 
presented  at  the  hearing  on  this  motion. 

The  motion  shall  be  heard  upon  the  pleadings  and 
papers,  upon  the  minutes  of  the  Court,  and  upon 
the  JNIemorandum  of  Points  and  Authorities  filed 
herewith. 

Dated  this  3rd  day  of  March,  1950. 

TRIPP  &  CALLAWAY, 

By  /s/  F.  V.  LOPARDO, 

Attorneys  for  Defendant. 
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i   To  Platintift'  William  J.  Byiiie,  and  to  John  W. 
I  Olson,  His  Attorney : 

Please  take  notice  tliat  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  court 
at  the  court  room  of  Judge  Leon  R.  Yankwich  in 
the  United  States  Courthouse  in  the  City  of  Los 
Angeles  on  the  13th  day  of  March,  1950,  at  10 
o'clock  a.m.,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

TRIPP  &  CALLAWAY, 

By  /s/  P.  V.  LOPARDO, 

Attorneys  for  Defendant. 

Memorandum  of  Points  and  Authorities  in  Support 
of  Motion 

I. 

The  verdict  was  contrary  to  law  in  that  the  spe- 
cial damages  awarded  the  plaintiff  were  in  excess 
of  those  pleaded  or  proven. 

Plaintiff's  complaint  prayed  for  "medical  ex- 
penses when  the  total  has  been  ascertained".  At  no 
time  did  plaintiff  amend  his  complaint  to  insert 
therein  any  particular  amomit  of  medical  expenses 
claimed  by  him.  In  fact  the  only  evidence  of  medi- 
cal expenses  incurred  by  plaintiff  was  the  testimony 
of  the  plaintiff  to  the  effect  that  his  doctor's  ex- 
penses "were  about  $400.00."  There  was  no  other 
proof  of  this  figure  tendered  and  in  fact  it  was 
never  proven  that  this  amount  was  the  reasonable 
value  of  the  purported  medical  ser\dces  rendered. 
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As  to  earnings,  plaintiff  testified  that  after  leav- 
ing the  Selby  Company  he  did  not  go  to  work  again 
until  about  July  1,  1949,  and  that  he  lost  approxi- 
mately six  month 's  earnings.  However,  it  was  proven 
that  plaintiff  had  told  Dr.  Boyes  that  he  had  re- 
turned to  work  on  May  1,  1949,  and  not  July  1st. 
Plaintiif's  total  loss  of  earnings  was  at  the  most 
$1024.00  if  we  accept  plaintiff's  testimony  that  he 
earned  $256.00  a  month  or  about  $64.00  a  week. 

In  recapitulation,  therefore,  plaintiff's  special 
damages  could  not  possibly  be  more  than  $400.00  for 
medical  expenses  and  $1024.00  for  loss  of  earnings, 
or  a  total  of  $1424.00. 

II. 

The  evidence  was  insufficient  to  justify  the  verdict 
and  there  was  no  evidence  of  negligence  on  the  part 
of  this  defendant.  [93] 

There  is  no  question  but  that  defendant  conclu- 
sively proved  that  it  made  between  five  and  seven 
inspections  of  the  Champion  Panel  Raiser  Head 
before  it  was  shipped.  Plaintiff  in  nowise  intro- 
duced any  evidence  showing  or  tending  to  show  that 
the  defendant  had  the  duty  to  do  anything  more 
than  inspect  the  castings.  Though  plaintiff  did  in- 
troduce evidence  of  various  tests  none  of  them  was 
shown  to  be  a  feasible  or  reasonable  test  in  this 
type  of  ease,  and  in  fact  Mr.  Cheney,  the  plaintiff's 
own  expert,  positively  testified  that  the  only  reason- 
able tests  or  inspections  in  this  type  of  case  were 
visual  inspection  and  X-ray,  and  it  was  at  this  point 
that  the  Court  informed  the  jury  that  the  X-ray 
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test  was  so  expensive  that  it  was  not  reasonable  in 
the  premises.  It  is  sbiinaitted,  therefore,  that  there 
was  absolutely  no  evidence  of  negligence  on  the  part 
of  this  defendant. 

III. 

Since  plaintiff  failed  to  prove  negligence  on  the 
part  of  this  defendant  as  already  shown,  it  was 
error  for  the  Court  to  fail  to  grant  this  defendant's 
Motion  for  a  Judgment  of  Nonsuit  at  the  close  of 
the  plaintiff's  case. 

IV. 

It  was  error  for  the  Court  to  instruct  the  jury 
that  the  doctrine  of  Res  Ipsa  Loquitur  was  applic- 
able. 

In  support  of  its  instruction  on  Res  Ipsa  Loqui- 
tur the  Court  cited  the  following  cases : 

Kalash  vs.  Los  Angeles  Ladder  Co.  1,  Cal. 

(2d),  229; 
Dryden  vs.  Continental  Baking  Co.  11,  Cal. 

(2d)  33; 
Honea  vs.  City  Dairy,  Inc.  22  Cal.  (2)  614; 
Escola  vs.   Coca  Cola  Bottling  Co.  24  Cal. 

(2d)  453; 
Sheward  vs.  Virtue,  20  Cal.  (2)  410; 
O'Rourke  vs.  Day  &  Night  Water  Heater  Co. 

Ltd.  31  Cal.  App.  (2d)  364.  [94] 

An  analysis  of  these  cases  shows  that  the  Dryden 
and  Escola  cases  are  the  only  cases  relying  on  the 
doctrine  of  Res  Ipsa  Loquitur,  and  the  analysis 
further  sliows  that  these  two  cases  are  distinguish- 
able from  the  case  at  hand,  for  the  reason  that  the 
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Dryden  case  is  a  food,  case,  and  the  Escola  case  is 
a  carbonated  beverage  case. 

It  must  be  further  noted  that  in  the  Escola  case, 
it  was  definitely  proven  that  the  bottle  was  in 
exactly  the  same  condition  when  handled  by  the 
plaintiff  as  it  was  when  shipped  by  the  defendant. 
Furthermore,  it  cannot  be  too  strogiy  urged  that  the 
decision  in  the  Escola  case  drastically  extended  the 
prevailing  rule  in  California  and  was  intended  to 
ap]3ly  only  in  cases  involving  containers  of  carbo- 
nated beverages,  therefore,  the  rule  of  this  case 
should  be  limited  to  cases  wherein  the  facts  are 
closely  similar  to  the  facts  of  this  case,  and  should 
not  be  extended  to  apply  to  cases  having  dissimilar 
facts  and  not  involving  carbonated  beverages. 

The  following  excerpts  from  the  Honea  case  cited 
by  the  Court  are  peculiarly  applicable  to  the  facts 
of  the  instant  case  and  should  be  determinative. 

"While  the  dairy  may  have  had  a  duty  to  make 
an  examination  of  all  bottles,  whether  newly  pur- 
chased or  returned  by  prior  customers,  it  is  not 
responsible  for  defects  that  cannot  be  found  by  a 
reasonable,  practicable  inspection." 

"In  the  present  case  there  is  no  evidence  that  a 
feasible  means  of  discovering  the  defect  or  flaw  was 
available  to  this  defendant." 

"In  the  Bruckel  case  the  court  said  (102  N.  Y.  S. 
398)  :  'There  is  no  proof  that  inspection  or  exami- 
nation of  the  bottle  would  have  made  its  defect 
known  to  the  most  careful  vendor  or  even  to  an  ex- 
pert in  his  employ.    It  does  not  appear  that  either 
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one  or  tlie  otlier  could  have  ascertained  the  defect 
by  any  test  short  [95]  of  tliose  made  by  the  expert 
witness  of  the  plaintiff.  If  the  fact  were  otherwise, 
it  was  the  duty  of  the  plaintiff  to  give  evidence 
thereof ;  and  in  the  absence  of  all  evidence  the  jury 
cannot  groj^e  in  speculation  for  a  test  or  assume 
that  there  was  one.'  " 

"The  limit  of  its  duty  was  to  provide  against 
defects  discernible  upon  reasonable  inspection  and 
to  handle  the  bottles  with  reasonable  care.  Tliere  is 
not  anything  to  show  it  failed  of  its  duty  in  these 
respects.  We  cannot  conjecture  that  it  may  have 
done  so.  The  mere  happening  of  the  accident  did 
not  establish  negligence,  and  that  only  was  shown. 
The  proof  offered  by  plaintiff  clearly  failed  to  sup- 
port the  burden  imjiosed  upon  him.  As  was  said  by 
the  learned  court  below:  'Under  the  evidence  the 
only  reasonable  inference  that  can  be  deducted  is 
that  the  accident  was  due  to  a  latent  unsuspected 
defect.  McSorley  v.  Katz,  53  Pa.  Super  243.'  There 
being  causes  apparent,  other  than  those  within  de- 
fendant's control,  to  Vv^hich  the  accident  might  with 
equal  fairness  be  attributed,  the  doctrine  of  res 
ipsa  loquitur  does  not  apply.  Norris  vs.  Philadel- 
phia Electric  Co.  334  Pa  161  (5A  2d.  114).  The 
1  direction  of  a  verdict  for  defendant  was  necessary." 
(Underscore  ours.) 

Conclusion 

For  the  above  reasons  it  is  respectfully  submitted 
'  that  this  defendant's  Motion  For  Judgment  Non 
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Obstante  Veredicto  be  granted,  or  in  the  alternative 
that  a  new  trial  should  be  ordered. 

Respectfully  submitted, 

TRIPP  &  CALLAWAY, 

By  /s/  F.  Y.  LOPARDO, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  3,  1950.  [96] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  AMEND  YERDICT 

(Affidavit  of  Foreman  of  Jury  Attached) 

Now  Comes  the  plaintiff  William  J.  Byrne  in  the 
above-entitled  cause  by  John  W.  Olson,  his  attorney, 
and  moves  this  Court  to  amend  the  verdict  in  the 
above-entitled  cause  so  that  it  will  read  as  follows: 

"We  the  Jury  in  the  above-entitled  cause  find  in 
favor  of  the  plaintiff,  William  J.  Byrne  and  against 
the  defendant  Woodworkers  Tool  Works,  a  corpora- 
tion, and  fix  plaintiff's  special  damages  at  $1,000.00 
and  fix  plaintiff's  general  damages  at  $8,000.00. 

' '  Dated :     February  21,  1950. 

''GEORGE  F.  CALDWELL, 

"Foreman  of  the  Jury."  [98] 
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In  supiJort  of  this  motion  plaintiff  attaches  hereto 
the  affidavit  of  George  F.  Caldwell,  Foreman  of  the 
Jury. 

^'If  a  verdict  is  informal,  but  otherwise  suffi- 
cient, in  that  it  is  responsible  to  all  the  issues 
the  Court  may  enter  it  in  proper  form." 

CyClopedia  of  Federal  Procedure  2nd  Edi- 
tion, Volume  8,  Page  18  in  Cases  Cited. 

"The  Court  may  amend  a  verdict  in  respect 
of  defects  which  are  formal  and  have  no  con- 
nection with  the  merits  of  the  cause,  where  the 
amendment  in  no  respects  changes  the  rights  of 
the  parties. ' ' 

24  Cal.  Jurisprudence  at  Page  892  and  Cases 
Cited. 

/s/  JOHN  W.  OLSON, 

Attorney  for  Plaintiff.  [98- A] 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  GEORGE  CALDWELL, 
FOREMAN  OF  THE  JURY 

State  of  California, 
County  of  Los  Angeles — ss. 

George  Caldwell  being  thus  duly  sw^orn  deposes 
and  says : 

That  I  was  foreman  of  the  Jury  in  the  trial  of  the 
above-entitled  action,  which  brought  in  a  verdict 
for  plaintiff  and  against  the  defendant  for  the  total 
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sum  of  $9,000.00  on  February  21,  1950;  that  fifteen 
(15)  minutes  after  said  verdict  was  returned  and 
the  jury  was  discharged,  I  learned  that  an  error 
was  made  in  filling  in  the  amount  awarded  as  special 
damages  and  the  amount  awarded  as  general  dam- 
ages; that  it  was  my  function  as  foreman  to  per- 
form the  clerical  work  of  filling  in  said  respective 
amounts  on  the  form  of  verdict  supplied  therefor, 
and  to  sign  the  verdict  of  the  jury  as  its  foreman; 
that  the  jury  arrived  at  its  verdict  within  a  period 
of  ten  minutes  of  the  time  when  we  were  to  [99] 
again  report  to  the  Court  on  the  progress  of  our 
deliberations  and  that  verdict  unanimously  arrived 
at  was  for  $8,000.00  as  general  damages  and  $1,- 
000.00  as  special  damages.  That  in  Proceeding  to 
write  down  and  sign  that  verdict,  I  learned  after 
it  return  that  in  the  haste  caused  by  the  limited 
time,  we  had  to  return  it  to  the  Court.  I  made  the 
clerical  error  of  writing  the  sum  of  $8,000.00  op- 
posite the  printed  words  "Special  Damages"  and 
$1,000.00  opposite  the  printed  words  "General  Dam- 
ages," whereas  it  was  intended  that  as  aforesaid 
that  $8,000.00  should  have  been  written  opposite 
the  printed  words  "General  Damages"  and 
$1,000.00  opposite  the  printed  words  "Special  Dam- 
ages" and  this  all  Jourors  will  verify. 

/s/  GEORGE  CALDWELL, 

Foreman  of  the  Jury.  i- 
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Subscribed  and  sworn  to  before  me  this  9th  day 
March  1950. 

[Seal]  [Indistinguishable.] 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Receipt  of  copy  attached. 
Filed  March  9,  1950.  [100] 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  9134-Y  Civil 

WILLIAM  J.  BYRNE, 

Plaintiff, 

vs. 

WOODWORKERS  TOOL  WORKS,  a  corporation, 

Defendant. 

AMENDED  JUDGMENT  ON  VERDICT 

The  above-entitled  cause  was  tried  before  the 
Court  and  a  duly-impanelled  jury,  on  February  16, 
17,  20,  21,  1950;  and  oral  and  documentary  testi- 
mony was  adimtted  in  evidence;  John  W.  Olson, 
Esq.,  appeared  as  counsel  for  plaintiff;  and  Hulen 
C.  Callaway,  Esq.,  and  F.  V.  Lopardo,  Esq.,  ap- 
peared as  counsel  for  defendant. 

On  February  20,  1950,  said  cause  was  submitted 
to  the  jury;  which  presented  its  verdict  February 
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21,  1950,  after  deliberation.  On  order  of  the  Court, 
the  jury  was  polled  and  each  member  thereof  stated 
that  the  verdict  as  presented  and  read  was  his  ver- 
dict. Whereupon,  the  Court  ordered  that  said  ver- 
dict be  filed  and  entered,  said  verdict  being  as  fol- 
lows: 

*' United  States  District  Court,  Southern  District  of 
California,  Central  Division  [103] 

*'No.  9134-Y  Civil 

'' WILLIAM  J.  BYRNE, 

"Plaintiff, 

"vs. 

"WOODWORKERS  TOOL  WORKS,  a  corpora- 
tion, 

"Defendant. 
"VERDICT 

"We,  the  Jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  William  J.  Byrne,  and 
against  the  defendant,  Woodworkers  Tool  Works,  a 
corporation;  and  fix  plaintiff's  special  damages  at 
Eight  Thousand  Dollars,  and  fix  plaintiff's  general 
damages  at  One  Thousand  Dollars. 

' '  Dated :     February  21st,  1950. 

"GEO.  F.  CALDWELL, 
Foreman  of  the  Jury." 

On  motion  of  plaintiff  and  after  hearing  held  on 
March  13,  1950,  it  appeared  to  the  Court  that  upon 
the  face  of  the  verdict  and  upon  the  affidavit  of  the 
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foreman  of  the  jury  filed  herein  that  clerical  error 
was  made  in  said  verdict  in  that  said  foreman  in- 
serted the  sum  of  Eight  Thousand  Dollars  ($8,000) 
after  special  damages,  instead  of  One  Thousand 
Dollars  ($1,000)  after  special  damages;  and  in- 
serted the  sum  of  One  Thousand  Dollars  ($1,000) 
after  General  Damages  instead  of  Eight  Thousand 
Dollars  ($8,000).  It  is  hereby  ordered  that  said 
verdict  is  hereby  amended  to  show  the  sum  of  One 
Thousand  Dollars  ($1,000)  as  special  damages  and 
Eight  Thousand  Dollars  ($8,000)  as  general  dam- 
ages. 

Now,  therefore,  by  virtue  of  the  law  and  by  reason 
of  the  aforesaid  premises. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

That  the  plaintiif,  William  J.  Byrne,  do  have 
and  recover  of  and  from  the  defendant,  Woodwork- 
ers Tool  Works,  a  corporation,  the  sum  of  Nine 
Thousand  Dollars  ($9,000.00),  together  [104]  with 
costs  taxed  at  $78.00. 

Dated:  Los  Angeles,  California,  March  16, 
1950. 

/s/  LEON  R.  YANKWICH, 
Judge. 

Approved  as  to  form : 

TRIPP  &  CALLAWAY, 

Attorneys  for  Defendant. 

Receipt  of  Copy  attached. 

[Endorsed] :  Filed  and  entered  March  16, 
1950.  [105] 
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[Title  of  Court.] 

NOTICE  BY  CLERK  OF  ENTRY  OF 
JUDGMENT 

Tripp  &  Callaway, 
210  West  7th  St., 
Los  Angeles  14,  Calif. 

John  W.  Olson, 

639  South  Spring  St., 

Los  Angeles  14,  Calif. 

Re :  Byrne,  v.  Woodworkers  Tool  Works,  No. 
9134-Y. 

You  are  hereby  notified  that  Amended  Judgment 
on  Verdict  has  been  entered  this  day  in  the  above- 
entitled  case,  in  Judgment  Book  No.  64,  page  474. 

Dated:     Los  Angeles,  California,  March  16,  1950. 

EDMUND  L.  SMITH, 

Clerk, 

By  C.  A.  SIMMONS, 

Deputy  Clerk.  [107] 
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[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Whereas,  the  defendant  Woodworkers  Tool 
Works,  a  corporation,  has  filed,  or  is  about  to  file, 
a  notice  of  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  to  reverse  or  modify 
the  judgment  entered  by  the  District  Court  of 
United  States  for  the  Southern  District  of  Califor- 
nia in  the  above-entitled  cause  on  February  23, 1950, 
and  the  amended  judgment  on  verdict  entered 
March  16,  1950,  and  to  supersede  said  judgment 
and  amended  judgment;  and 

Whereas,  the  said  defendant  is  required  to  give 
an  undertaking,  under  seal,  in  the  sum  of  $9,963.46, 
conditioned  for  the  satisfaction  of  the  judgment  or 
the  amended  judgment  in  full  with  costs,  interest, 
and  damages  for  delay,  if  for  any  reason  the  appeal 
is  dismissed  or  if  the  judgment  or  amended  judg- 
ment are  affirmed,  and  to  satisfy  in  full  any  modifi- 
cation of  the  judgment  or  amended  judgment  and 
such  costs,  interest,  and  damages  as  the  appellate 
court  may  adjudge  and  award.  [108] 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  the  undersigned.  Globe  Indem- 
nity Company,  a  corporation  organized  and  existing 
I  under  the  laws  of  the  State  of  New  York,  and  duly 
licensed  to  transact  a  general  surety  business  in  the 
State   of   California,   does   hereby   undertake   and 
I  promise  on  the  part  of  the  Appellant  that  said  Ap- 
I  pellant  will  comply  with  the  conditions  as  above 
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set  forth,  and  does  further  agree  that,  upon  default 
by  the  said  Appellant  in  any  of  the  conditions 
hereof,  the  damages  and  costs,  not  exceeding  the 
sum  aforesaid,  may  be  ascertained  in  such  manner 
as  this  court  shall  direct;  that  this  court  may  give 
judgment  hereon  in  favor  of  any  person  thereby 
aggrieved  against  it  for  the  damages  and  costs  suf- 
fered or  sustained  by  such  aggrieved  party,  and 
that  said  judgment  may  be  rendered  in  the  above- 
entitled  cause  or  proceeding  against  it. 

In  Witness  Whereof,  the  said  Globe  Indemnity 
Company,  has  caused  these  presents  to  be  executed 
and  its  official  seal  attached  by  its  duly  authorized 
attorney-in-fact  at  Los  Angeles,  California,  this 
22nd  day  of  March,  1950. 

GLOBE  INDEMNITY 
COMPANY, 

[Seal]  By  /s/  R.  N.  OTTENSON, 
Attorney-in-Fact. 

The  iDremium  charged  for  this  bond  is  $199.27 
per  annum. 

State  of  California, 
County  of  Los  Anegles — ss. 

On  this  22nd  day  of  March  in  the  year  1950,  be- 
fore me,  L.  Hollingshead,  a  Notary  Public  in  and 
for  the  County  and  State  aforesaid,  personally  ap- 
peared R.  N.  Ottenson  known  to  me  to  be  the  per- 
son whose  name  is  subscribed  to  the  within  instru- 
ment and  known  to  me  to  be  the  Attorney-in-Fact 
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of  Globe  Indemnity  Company  and  acknowledged  to 
me  that  he  subscribed  the  name  of  the  said  Com- 
pany thereto  as  principal,  and  his  own  name  as 
Attorney-in-Fact. 

/s/  L.  HOLLINGSHEAD, 

Notary  Public  in  and  for  Said 
County  and  State. 
My  Commission  expires  May  14,  1952. 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

/s/  JOHN  W.  OLSON, 
Attorney. 

I  hereby  approve  the  foregoing. 

Dated  this  23rd  day  of  March,  1950. 

/s/  LEON  R.  YANKWICH, 
Judge. 

[Endorsed]:     Filed  March  23,  1950.  [110] 
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NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Woodworkers  Tool 
Works,  a  corporation,  hereby  appeals  to  the  Court 
of  ApiDeals  for  the  Ninth  Circuit  from : 

1.  The  order  entered  March  21,  1949,  denying 
this  defendant's  motion  to  dismiss  the  action,  or  in 
lieu  thereof  to  quash  the  return  of  service  of  sum- 
mons ; 

2.  The  Final  Judgment  on  Verdict  entered  on 
February  23,  1950,  in  Judgment  Book  No.  64,  page 
119; 

3.  The  Amended  Final  Judgment  on  Verdict  en- 
tered on  March  16,  1950,  in  Judgment  Book  No.  64, 
page  474. 

Dated:     April  10,  1950. 

TRIPP  &  CALLAWAY, 

By  /s/  F.  V.  LOPARDO, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  10,  1950.  [Ill] 
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DESIGNATION  OF  RECORD  ON  APPEAL 

Comes  Now  the  appellant,  Woodworkers  Tool 
Works,  a  corporation  and  designates  for  inclusion 
the  comi)lete  record  and  all  the  proceedings  and  evi- 
dence in  the  above-entitled  action  including : 

1.  Summons  and  Amended  Complaint  for  Per- 
sonal Injuries; 

2.  Notice  of  Motion  to  Dismiss  Action  and  Quash 
the  Return  of  Service  of  Summons ; 

3.  Affidavit  of  E.  H.  Preuer  dated  February  25, 
1949,  in  Supi^ort  of  Motion  to  Dismiss  Action  and 
Quash  the  Return  of  Service  of  Summons ; 

4.  Affidavit  of  Robert  E.  Dunne  dated  February 
25,  1949,  in  Support  of  Motion  to  Dismiss  Action 
and  Quash  the  Return  of  Service  and  Summons ; 

5.  Affidavit  of  William  R.  Walker  dated  March 
15,1949; 

6.  Affidavit  of  Ray  Taylor  dated  March  15,  1949, 
and  [113]  attached  invoice ; 

7.  Second  Amended  Complaint  for  Personal  In- 
juries (verified  April  4,  1949)  ;  and  Summons ; 

8.  Ruling  on  Defendant's  Motion  to  Dismiss  Ac- 
tion and  Quash  Return  of  Service  and  Smiunons 
(Minute  Order  of  March  21,  1949) ; 

9.  Motion  to  Dismiss  First  Count  or  Cause  of 
Action  of  the  Second  Amended  Complaint  and  for  a 
more  Definite  Statement,  (verified  April  30,  1949)  ; 

10.  Notice  of  Motion  to  Dismiss  First  Count  or 
Cause  of  Action  of  the  Second  Amended  Complaint 
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and  for  a  more  Definite  Statement  (dated  April  30, 
1949) ; 

11.  The  Court's  Decision  on  Defendant's  Motion 
to  Dismiss  First  Count  or  Cause  of  Action  of  the 
Second  Amended  Complaint  and  for  a  more  Definite 
Statement ; 

12.  Stipulation  to  Take  Deposition  of  Witness ; 

13.  Defendant's  Requested  Jury  Instructions; 

14.  Plaintiff's  Requested  Jury  Instructions ; 

15.  Verdict  of  The  Jury; 

16.  Judgment  on  Verdict; 

17.  Notice  of  Clerk  of  Entry  of  Judgment  on 
February  23,  1950 ; 

18.  Motion  by  Plaintiff  To  Amend  Verdict 
(dated  February  21,  1950)  ; 

19.  Affidavit  of  Foreman  of  the  Jury  in  Support 
of  Motion  to  Amend  Verdict  (dated  March  9, 1950) ; 

20.  Motion  by  Defendant  for  Judgment  Non 
Obstante  Veredicto  or  for  a  New  Trial  (dated 
March  3,  1950)  ; 

21.  The  Court's  Ruling  on  Defendant's  Motion 
for  New  Trial ; 

22.  The  Court's  Ruling  on  Plaintiff's  Motion  to 
Amend  Verdict;  [114] 

23.  Amended  Verdict ; 

24.  Amended  Judgment  on  Verdict; 

25.  Notice  of  Entiy  of  Amended  Judgment  on 
Verdict  on  March  16,  1950; 

26.  All  Stenographic  Transcripts  of  the  follow- 
ing proceedings : 
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(a)  Hearing  on  Defendant's  Motion  to  Dismiss 
Action  and  Quash  the  Return  of  Service  and  Sum- 
mons ; 

(b)  Trial  of  the  Cause  and  all  proceedings  in 
connection  therewith ; 

(c)  Hearing  on  Defendant's  Motion  for  New 
Trial  and  on  Plaintiff's  Motion  to  Amend  Verdict; 

27.  Defendant's  Supersedeas  Bond  (dated 
March  23,  1950) ; 

28.  Notice  of  Appeal  (dated  April  10,  1950) ; 

29.  Designation  of  Record  on  Appeal; 

30.  Any  Designation  of  Additional  Matter  filed 
by  Appellee. 

Dated  this  21st  day  of  April,  1950. 

Respectfully  submitted, 

TRIPP  &  CALLAWAY, 

By  /s/  F.  Y.  LOPARDO, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  21,  1950.  [115] 
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In  tlie  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  9134-Y 
Honorable  Leon  R.  Yankwich,  Judge  Presiding 

WILLIAM  J.  BYRNE, 

Plaintiff, 
vs. 

WOODWORKERS   TOOL   WORKS,   a   corpora- 
tion, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Appearances : 

For  the  Plaintiff: 

JOHN  W.  OLSON,  Esq., 

639  South  Spring  Street,  Room  904, 
Los  Angeles,  California. 

For  the  Defendant: 

TRIPP  &  CALLAWAY,  by 

HITLEN  C.  CALLAWAY,  Esq.,  and 

FIORENZO  Y.  LOPARDO,  Esq. 

935  Van  Nuys  Building, 

210  West  7th  Street, 

Los  Angeles,  California.  [11*] 

*  Page    numbering    appearing    at    top    of    page    of    orilginal 
Reporter's  Transcript. 
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Thursday,  February  16,  1950 

(A  jury  was  duly  empaneled.) 

(Opening  statement  on  behalf  of  the  plain- 
tiff.) 

(Opening  statement  on  behalf  of  the  defend- 
ant.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  will  take  a  short  recess  at  this  time. 

The  court  admonishes  you  not  to  converse  among 
yourselves  or  with  anyone  else  on  any  subject  con- 
nected with  the  trial  or  to  form  or  express  an 
opinion  thereon  mitil  the  cause  is  finally  submitted 
to  you. 

(Short  recess  taken.) 

The  Court:     Let  the  record  show  the  jury  is  in 
the  box.   Proceed.    Call  your  first  witness. 
Mr.  Olson:     Mr.  George  Selby. 

GEORGE  SELBY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 
The  Witness :     George  Selby. 

Direct  Examination 
By  Mr.  Olson : 

Q.  Mr.  Sleby,  in  answering  my  questions  and 
the  questions  Mr.  Callaway  puts  to  you,  raise  your 
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voice,  will  you,  [12]  so  that  the  jury  can  hear  you. 

A.     Yes,  sir. 

Q.  What  is  your  business  or  occupation,  Mr. 
Selby? 

A.    We  are  manufacturers  of  sash  and  doors. 

Q.     Do  you  own  the  business?  A.     I  do. 

Q.  Did  you  own  the  business  in  the  month  of 
October  of  1946?  A.     Yes,  sir. 

Q.    Where  is  that  business  located? 

A,     In  Burbank. 

Q.     Can  you  give  us  the  address? 

A.     1101  West  Victory  Boulevard. 

Q.  Did  you  in  the  month  of  October  and  prior 
thereto  have  in  your  employ  a  man  by  the  name  of 
William  J,  Byrne?  A.     Yes,  sir. 

Q.  Do  you  know  when  he  was  first  employed  by 
you? 

A.  I  don 't  recall  offhand.  I  could  determine  that 
from  my  records. 

Q.     Can  you  give  us  an  approximation? 

A.  As  I  remember,  about  30  days  prior  to  the 
time  he  was  injured. 

Q.  Do  you  know  in  what  capacity  Mr.  Byrne 
was  employed? 

A.     He  was  operating  a  shaper. 

Q.  You  are  getting^  a  little  ahead  of  me.  In  other 
words,  [13]  when  Mr.  Byrne  was  hired,  what  was 
he  hired  for? 

A.  As  I  recall,  the  union  contract  classifies  each 
type  of  man  in  the  mill  as  a  certain  type  of  oper- 
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ator.    Mr.  Byrne  was  hired  to  operate  a  shaper. 

Q.  I  see.  Do  you  know  what  Mr.  Byrne's  wages 
were  on  or  about  October  28,  1948 '? 

A.     I  made  notes  on  that,  if  I  may  refer  to  them. 

Q.     You  personally  made  those  notes'? 

A.     Yes. 

Q.  You  may  refresh  your  memory,  I  might  ask 
you,  for  the  record,  from  what  source  were  those 
notes  made? 

A.  They  were  taken  from  our  employment  rec- 
ords in  our  office. 

Q.     When  did  you  make  your  notes? 

A.     Yesterday. 

Q.     Will  you  tell  what  they  disclose  ? 

A.  Yes.  He  was  hired — the  technical  term  is  a 
joiner,  and  the  rate  is  $1.60^2  per  hour. 

Q.    He  was  making  $1,601/4  per  hour? 

A.    Yes. 

Q.  Do  you  have  a  record  of  how  much  he  worked, 
how  many  hours  per  day  he  worked  ? 

A.     The  regular  work  day  is  eight  hours. 

Q.     What  are  the  hours  ? 

A.  At  that  time,  I  believe,  we  comemnced  at  8 :00 
o'clock  [14]  in  the  morning  and  took  a  half  hour  at 
noon,  and  closed  at  4:30. 

Q.  Then  Mr.  Byrne  would  work  eight  hours  a 
day,  approximately  ?  A.     That  is  correct. 

Q.  To  your  knowledge  was  he  working  steadily 
!up  to  the  time  of  the  accident,  after  he  was  hired? 

A.     He  was. 
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Q.     How  many  days  a  week  did  you  work? 

A.     Five  days  was  the  normal  work  week. 

Q.  Did  you  have  any  weeks  where  your  work 
week  consisted  of  more  than  five  days'? 

A.  There  were  times  when  we  worked  on  Satur- 
day mornings,  which  was  overtime. 

Q.  I  see.  Did  you  on  or  before  October  28,  1948, 
purchase  what  we  designate  as  a  panel  raiser  head 
from  the  Woodworkers  Tool  Works'? 

Mr.  Callaway:  Just  a  moment.  I  object  to  that 
as  leading  and  suggestive. 

The  Court:     Read  the  question. 

(The  question  was  read.) 

The  Court:     Overruled. 

Q.     (By  Mr.  Olson)  :     Answer  the  question. 

A.  We  did  get — we  did  buy  a  panel  raiser  head 
from  the  firm  in  Chicago  that  you  describe.  [15] 

Q.  Was  it  delivered  to  you  from  the  firm  in  Chi- 
cago, the  Woodworkers  Tool  Works  ? 

A.    Yes,  sir. 

Q.  Do  you  know  what  date  it  was  delivered  to 
you"?  ' 

A.     It  was  delivered  to  us  on  the  25th  of  October,  i 
in  1948. 

Q.  Do  you  have  any  record  of  how  it  w^as  de- 
livered to  you?  That  is,  was  it  by  train,  automobile, 
personal  messenger '? 

A.     It  was  delivered  by  air  express. 

Q.  Direct  from  the  Woodworkers  Tool  Works  to 
you"?  A.     Yes,  sir. 


vs.  William  J.  Byrne  81 

(Testimony  of  George  Selby.) 

The  Court:     Could  you  give  us  the  date? 

The  Witness:     Yes. 

Mr.  Olson:     Yes.   October  23,  1948. 

The  Witness :     No.   October  25th. 

Mr.  Olson:     25th.    Excuse  me. 

Q.  (By  Mr.  Olson) :  Did  you  give  us  the  time 
that  it  was  delivered  to  you?  A.     No,  sir. 

Q.  Did  you  see  the  panel  raiser  head  when  it 
was  delivered  or  the  container,  or  if  it  was  in  a  con- 
tainer, the  container  in  which  it  was  deposited  when 
it  was  delivered?  A.     No,  sir. 

Q.     Who  ordered  this  panel  head?  [16] 

A.    Mr.  Walker,  our  plant  superintendent. 

Q.  Do  you  know,  to  your  own  personal  knowl- 
edge, what  was  done  with  the  panel  raiser  head 
when  it  was  delivered  to  you  by  the  Woodworkers 
Tool  Works  ?  That  question  can  be  answered  yes  or 
no.  A.     No,  sir. 

Q.  When  you  have  machine  tools  delivered  to 
you,  where  are  they  usually  placed,  in  whose  custody 
are  they  usually  given? 

A.  Any  equipment  of  that  kind  that  would  be 
delivered  to  us  would  be  sent  imemdiately  to  the 
tool  crib. 

Q.  Do  you  know  who  is  in  charge  of  the  tool 
crib  ? 

A.  A  man  by  the  name  of  Chirby  was  in  charge 
at  that  time. 

Q.     Is  he  in  charge  at  the  present  time  ? 

A.    Yes,  he  is. 
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Q.     Do  you  employ  Mr.  Chirby  ? 

A.     No,  sir. 

Q.     Who  does'? 

A,     Our  landlord,  General  Panel  Corporation. 

Q.  Do  you  have  an  arrangement  with  the  Gen- 
eral Panel  Corporation  whereby  you  use  Mr.  Chir- 
by's  tool  shed  and  his  services? 

A.  Our  lease  with  General  Panel  requires  that 
they  have  complete  supervision  of  all  machines. 
And  Mr.  Chirby [17] 

Q.     That  you  use? 

A.  Yes,  sir;  whether  they  are  our  machines  or 
their  machines. 

Q.  Do  you  know,  of  your  own  personal  knowl- 
edge, what  Mr.  Chirby 's  job  is  with  General  Panel? 

A.  He  is  in  charge  of  maintaining,  servicing  and 
installing  all  their  equipment. 

Q.     Does  he  install  all  of  your  equipment? 

A.     Yes,  sir. 

Q.     Does  anybody  else  install  equipment  for  you  ? 

A.     Only  under  his  direction. 

Q.     Are  you  aware  of  the  fact  that  there  was  an  i 
accident  occurred  on  or  near  your  plant  on  October 
28,  1948? 

A.  Are  you  referring  to  the  accident  in  which 
Mr.  Byrne  was  hurt? 

Q.    Yes.  Are  you  aware  it  happened  ? 

A.  I  was  aware  of  it  a  few  minutes  after  it 
happened,  yes,  sir. 

Q.  How  were  you  apprised  of  the  fact  an  acci- 
dent had  occurred? 
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A.  I  don't  recall  who  told  me,  but  someone  told 
me  orally  he  had  been  hurt. 

Q.  Upon  your  being  told  that  Mr.  Byrne  had 
been  hurt,  what  did  you  do'?  Did  you  go  to  the 
scene  of  the  accident? 

A.  I  did,  about  30  minutes  later.  The  first  thing 
we  [18]  did  was  see  to  it  that  he  got  to  a  doctor 
immediately. 

Q.     Did  you  see  to  it? 

A.  I  ordered — I  instructed  my  brother  to  see  to 
it,  and  he  took  care  of  it. 

Q.    Who  is  your  brother?  What  is  his  name? 

A.     His  name  is  James  Selby. 

Q.     What  is  his  job,  if  any,  in  your  company? 

A.     He  is  the  manager  of  the  company. 

Q.  To  your  knowledge  did  your  brother  James 
Selby  take  Mr.  Byrne  to  a  doctor  immediately? 

A.  I  don't  know  that  he  took  him.  He  was 
taken  to  a  doctor. 

Q.     Do  you  know  who  took  him? 

A.    No,  sir. 

Q.  Did  you  ever  see  the  panel  raiser  head  after 
the  accident?        A.     Yes. 

Q.    AVliere  did  you  see  it? 

A.  I  instructed  Mr.  Walker  to  bring  it  to  me 
immediately. 

Q.    Who  is  Mr.  Walker? 

A.     Our  plant  superintendent. 

Q.     Is  he  working  with  you  now? 

A.     No,  sir. 
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Q.     Did  Mr.  Walker  bring  it  to  you  immediately  ? 

A.     Yes.  [19] 

Q.     Did  be  bring  it  to  you  in  one  piece? 

A,     There  were  two  pieces. 

Q.  What,  if  anything,  did  you  do  with  the  part 
after  it  was  brought  to  you? 

A.     I  put  it  in  our  safe. 

Q.     Personally?  A.     Yes,  sir. 

Q.     Both  pieces?  A.     Both  pieces. 

Q.     How  long  did  it  remain  in  your  safe? 

A.  Probably  for  several  months.  I  don't  recall 
for  sure. 

Q.  When  was  it  first  taken  out  of  your  safe,  if 
at  all? 

A.  It  was  taken  out  at  the  request  of  a  gentle- 
man who  represented  the  insurance  company  that 
carried  the  liability  insurance  for  the  tool  company 
in  Chicago,  from  whom  we  purchased  the  head. 

Q.     Did  you  give  them  the  head  ? 

A.    Yes,  sir. 

Q.  How  long  did  they  keep  it,  to  your  knowl- 
edge ?  A.     As  I  remember,  about  a  week. 

Q.     It  was  then  returned  to  you? 

A.     Yes. 

Q.    What  did  you  do  with  it  ? 

A.  I  put  it  back  in  the  safe  where  I  kept  it  be- 
fore. [20] 

Q.     Were  two  pieces  returned  to  you? 

A.     Yes,  sir. 

Q.     Was  it  ever  let  out  of  your  safe  after  that? 
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A.    Yes,  sir. 

Q.     Explain  the  circumstances  of  that  happening. 
A.     It  was  given  to  you  when  you  asked  for  it. 
That  was  the  only  other  time. 
Q.     Have  you  seen  it  since?  A.     Yes,  sir. 

Q.     When"?  A.     I  saw  it  yesterday. 

Q.  But  that  is  the  first  time  you  have  seen  it 
since  the  time  you  first  gave  it  to  me  some  months 
ago?  A.     Yes,  sir. 

Q,  Let  me  ask  you  this,  Mr.  Selby :  Do  I  under- 
stand your  testimony  to  be  that  from  the  time  im- 
mediately after  the  accident  or  soon  thereafter  the 
'part  was  brought  to  you  directly?  A.     Yes,  sir. 

Q.    And  that  you  placed  it  in  a  safe  ? 
A.    Yes. 

Q.  And  that  nobody  else  has  seen  or  had  posses- 
ision  of  that  part  with  the  exception  of  one  agent  of 
tian  insurance  company  you  mentioned  and  myself, 
to  your  knowledge?  A.     That  is  correct.  [21] 

,  Q.  You  testified  you  saw  the  part  after  the  acci- 
dent? A.     Yes,  sir. 

Q.    You  examined  it?  A.     Yes,  sir. 

[  Q.  Do  you  know,  to  your  personal  knowledge, 
what  wood  Mr  Byrne  was  working  with  at  the  time 
of  the  accident?  A.     Yes,  sir. 

■     Q.     How  do  you  happen  to  know  that? 
Ij    A.    We  only  use  one  type  of  wood  in  our  manu- 
facturing. 
,|j    Q.    What  were  you  manufacturing  at  that  time? 
'  I    A.     We  only  used  one  type  of  wood  in  our  manu- 
facturing. 
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Q.     What  were  you  manufacturing  at  that  time'? 

A.     Doors  and  windows. 

Q.  Do  you  know  what  Mr.  Byrne  was  w^orking 
on  at  the  time  of  the  accident  •? 

A.  Yes,  sir,  he  was  raising  panels  for  the  manu- 
facture of  doors. 

Q.  Can  you  describe  to  the  jury  and  the  court 
as  simply  as  possible  what  you  mean  by  raising 
panels  ? 

A.  Well,  the  term  "raising"  means  to  bevel  the 
edges  on  a  panel  of  wood  that  goes  into  the  door. 
It  is  beveled  on  all  four  sides. 

Q.  I  don't  recall  whether  you  answered  this 
question  before  or  not :  What  kind  of  wood  was  Mr. 
Byrne  working  on  at  the  time  of  the  accident?  [22] 

A.    White  pine. 

Q.     Is  that  wood  soft  or  hard? 

A.     It  is  very  soft. 

Q.     What  was  to  be  its  purpose  ? 

A.     I  don't  understand  the  question. 

Q.  It  was  being  made  into  a  door,  did  I  under- 
stand you  to  say? 

A.  It  was  being  made  into  a  panel  to  put  into 
a  door. 

Q.  Do  you  have  a  sample  of  that  exact  wood 
that  was  being  used  by  Mr.  Byrne  at  the  time  of 
the  accident?  A.     Yes. 

Q.    How  do  you  happen  to  have  it? 

A.    We  have  a  lot  of  samples. 

Q.     I  am  trying  to  establish  how  you  know  that 
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the  sample  you  have  is  of  the  same  lot  as  the  wood, 
exact  wood  Mr.  Byrne  was  using  at  the  time  of  the 
accident  1 

A.  That  particular  lot  of  panels  that  we  were 
rmming  was  for  a  carved  door  we  sold  in  the  east. 
They  wei'e  of  a  particular  style,  and  that  is  the  only 
one  we  sold. 

Q.     You  had  some  left  over? 

A,  We  always  make  an  overrun  of  from  5  to  12 
per  cent.  We  still  have  all  the  overrun  we  had  at 
that  time, 

Q.     You  know  definitely,  of  your  own  personal 

knowledge,  you  have  a  piece  of  that  wood,  and  that 

that  is  the  wood  from  the  same  exact  lot  Mr.  Byrne 

was  working  on  at  the  time  of  the  [23]  accident  in 

i  1948 1  A.     Yes,  sir. 

Q.  I  will  ask  you,  Mr.  Selby,  if  this  is  the  type 
of  wood  and  the  shape  of  wood  Mr.  Byrne  was 
working  on  at  the  time  of  the  accident  ? 

A.     It  is. 

Q.     And  it  is  soft  pine?  A.     Yes,  sir. 

Q.  So  that  the  jury  may  understand,  will  you 
i  describe  what  Mr.  Byrne  was  doing — is  this  the 
'finished  piece  of  wood  (indicating)  ?  A.     Yes. 

Q.  In  other  words,  Mr.  Byrne  was  doing  to  wood 
'What  this  has  had  done  to  it? 

A.     That  is  right. 

Q.     Will  you  describe  what  that  is  to  the  jury? 

A.     This  is  one  of  four  panels,  two  long  ones 
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and  two  shorter  ones;  be  about  half  the  length  of 

this  that  go  into  the  door. 

The  outer  portion  is  called  the  stiles  and  the  top 
and  bottom  are  called  the  rails.  These  are  the  panels 
that  go  into  a  raised  panel  door.  The  reason  we 
call  it  raised  is  the  edges  have  been  beveled  on  all 
four  sides. 

Q.     What  bevels  them? 

A.     The  panel  raiser  head.  [24] 

Q.  Could  you  explain  as  simx)ly  as  possible  how 
that  is  done  1  In  other  words,  is  it  beveled  on  both 
sides  ? 

A.  Yes,  sir.  It  is  beveled  on  both  sides.  That  is 
the  reason  we  bought  the  head.  Without  the  head 
we  would  have  to  bevel  just  one  side  at  a  time. 
With  the  head,  with  the  panel  raiser  head  that 
broke — it  was  made  in  two  pieces  or  two  sections, 
and  it  would  bevel  both  sides  at  the  same  time  and 
cut  our  labor  costs  in  two. 

Q.  If  I  don't  interpret  you  correctly,  you  tell 
me.  As  I  understand  it,  this  piece  of  wood,  lumber, 
is  placed  on  a  table  and  run  through  the  cutter 
and  the  cutter  cuts  this,  and  this  at  the  same  time 
(indicating)  ? 

A.     Both  sides  at  the  same  time. 

Q.  Could  you  tell  us  what  cut  that  is,  what  size 
cut  ?  Would  you  consider  that  a  large  or  small  cut  ? 

A.     That  is  a  question  I  w^ouldn't 

Q.    You  are  not  qualified? 

A.     It  is  just  an  ordinary  cut. 
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Q.  Did  you  ever  pay  for  the  panel  raiser  head 
in  question  here? 

A.     I  don't  think  so,    I  am  sure  we  didn't. 

Mr.  Olson:  I  would  like  at  this  time  to  offer 
this  piece  of  wood  in  evidence. 

The  Court:     It  may  be  received. 

Mr,  Olson:  I  would  like  the  jury  to  look  at 
it.  [25] 

The  Court:  The  jury  can  examine  it  when  you 
are  through  with  the  witness.  They  can  look  at  it 
from  where  it  is. 

The  Clerk :     Plaintiff 's  Exhibit  1  in  evidence. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  1,  and  was  received  in  evidence.) 

Q.  (By  Mr.  Olson) :  Where  was  this  wood  pur- 
chased, Mr.  Selby? 

A,  I  don't  know;  we  bought  wood  from  a  good 
many  different  firms. 

Q.  You  are  unable  to  tell  at  this  time  exactly 
where  this  particular  piece  of  wood  was  purchased  ? 

A.     Even  then  I  couldn't  have  told. 

Q.     I  see.  A.     I  don't  know. 

Mr.  Olson:  Your  Honor,  I  have  a  few  more 
questions  to  ask  this  witness  but  I  didn't  know  we 
would  move  this  quickly.  Br.  Byrne  is  getting 
something  for  me.  Mr.  Callaway  will  stipulate  I  can 
take  Mr.  Selby  back  on  direct,  after  he  is  through 
with  cross-examination. 

The  Court:     All  right. 
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Cross-Examination 
By  Mr.  Callaway: 

Q.  Mr.  Selby,  do  you  know  Mr.  Townsend  who 
sits  here  in  the  court  room  (indicating)  ? 

A.     Yes,  sir.  [26] 

Q.  He  is  with  the  Woodworkers  Supply  Com- 
any  of  Los  Angeles,  is  that  not  true  1 

A.     Yes,  sir. 

Q.  He  is  the  man  from  whom  you  purchased  the 
raiser  head  in  question? 

Mr.  Olson:  I  object  to  that  question  as  being 
immaterial.   It  has  nothing  to  do  with  the  case. 

The  Court:  It  is  preliminary  to  something,  I 
don't  know  what. 

You  may  answer. 

The  Witness:  We  didn't  purchase  it  from  any 
man.  We  purchased  it 

Q.  (By  Mr.  Callaway) :  You  called  him  and 
gave  the  order  for  it,  didn't  you? 

A.     I  didn't  myself,  no,  sir. 

Q.  Who  in  your  organization  actually  placed  the 
order  ? 

A.  I  imagine  my  brother  placed  the  order.  We 
file  purchase  orders  for  everything  we  buy. 

Q.     Do  you  have  that  purchase  order? 

A.     No,  sir. 

Q.     Is  it  available  to  you? 

A.     It  would  be  in  our  records,  yes,  sir. 

Q.  Would  you  have  an  opportunity  to  get  it 
over  the  noon  hour? 
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Mr.  Olson:  I  object  to  these  questions  on  the 
ground  [27]  they  are  all  inmiaterial. 

The  Court:  I  do  not  see  the  materiality  of  the 
purchase  order  at  the  present  time. 

Mr.  Callaway:     I  will  proceed  to  develop  it. 

Q.  (By  Mr.  Callaway) :  You  got  a  bill  from 
:the  Woodworkers  Supply  Company  of  Los  Angeles 
for  this  raiser  head,  did  you  not? 

Mr.  Olson:     Same  objection. 

The  Court:     Overruled.    Go  ahead. 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Callaway:)  And  you  didn't  get 
any  bill  from  the  Woodworkers  Tool  Works  of 
Chicago*? 

Mr.  Olson:     Same  objection. 

The  Court:     I  will  allow  that. 
'    Mr.  Olson:    Your  Honor,  may  I  point  out  that 
this  is  nothing  but  an  attempt  to  bring  up  an  issue 
that  has  already  been  settled  by  this  court,  bring- 
ing up  a  jurisdictional  question. 

The  Court:  That  is  all  right.  The  relationship 
between  the  parties  may  be  shown.  The  legal  effect 
will  be  determined  by  the  court. 

Mr.  Callaway:     Certainly. 

Mr.  Olson:  The  legal  effect  has  already  been 
determined  by  the  court  and  a  record  made. 

The  Court:  There  is  no  harm  in  showing  the 
purchase  was  [28]  not  direct  from  the  defendant. 
I  will  instruct  the  jury  as  to  the  theory  of  liability. 

Mr.  Olson:     I  don't  want  to  maintain  this  argu- 
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merit,  your  Honor,  but  the  purpose  of  this  is  not 
for  the  purpose  of  defending  this  suit.  The  pur- 
pose is  for  reopening  the  question  of  jurisdiction, 
for  the  purpose  of  an  appeal  if  necessary.  I  say 
the  record  has  been  made. 

The  Court:  I  can  guess  objects  as  fast  as  you 
can. 

Mr.  Olson:     Yes,  your  Honor. 

The  Court:  If  I  discern  any  attempt  to  becloud 
the  issue,  I  will  stop  counsel  before  you  even  ob- 
ject. 

Mr.  Olson:  I  understand  that.  I  don't  want  any 
question  of  jurisdiction  in  this  trial.  The  record 
has  been  made. 

The  Court:  There  is  no  question  of  jurisdiction 
being  raised  at  the  present  time.  The  mere  fact 
that  other  parties  are  not  before  the  court  does  not 
change  the  jurisdiction  of  this  court. 

Mr.  Callaway:     I  understand  that. 

The  Court :  No  demand  has  been  made  that  any- 
body be  joined,  which  would  destroy  jurisdiction. 
If  demand  were  made  under  the  Code,  if  the  bring- 
ing in  of  a  new  party  would  affect  the  court's  juris- 
diction, I  have  a  right  to  deny  it.  Let  us  go  on. 

Mr.  Callaway:     May  the  question  be  head? 

(The  question  was  read.)  [29] 

The  Witness:  We  got  a  manifest  from  the  tool 
company  in  Chicago. 

Q.  (By  Mr.  Callaway)  :  I  didn't  ask  you  that. 
I  asked  if  you  got  a  bill. 
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A.     What  do  you  mean  by  "bill,"  sir? 

Q.  A  bill  billing  you  for  this  particular  raiser 
head.  A.     We  did  not. 

Q.  By  manifest  do  you  mean  a  shipping  docu- 
ment? A.     Yes,  sir. 

Q.  Now,  what  is  the  difference  between  a  shaper 
and  a  joiner?  A.     I  don't  know,  sir. 

Q.     Well,  is  there  any? 

A.     I  don't  know  that  there  is. 

Q.  All  right.  Was  this  the  only  raiser  head  that 
you  had  in  your  plant  of  this  type,  where  it  could 
cut  both  edges  at  the  same  time  ?  A,     Yes,  sir. 

Q.  Do  you  know  who  installed  it,  of  your  own 
personal  knowledge?  A.     I  didn't  hear  that. 

Q.  Do  you  know  who  installed  this  particular 
raiser  head,  of  your  own  personal  knowledge? 

A.  I  know  who  I  was  told  installed  it.  I  didn't 
see  them.  [30] 

Q.  If  you  don't  know,  all  right.  Did  you  ever 
see  it  in  operation  before  Mr.  Byrne's  accident? 

A.     No,  sir. 

The  Court:  Was  your  answer  that  you  did  not 
see  it  installed? 

The  Witness :     No,  sir,  I  did  not. 

The  Court:     Who  installed  it? 

The  Witness:  Mr.  Chirby,  the  gentleman  who 
I  was  in  charge  of  servicing  all  the  equipment  for  our 
landlord.   He  installed  it. 

The  Court:     For  your  landlord? 

The  Witness:     Yes,  sir. 
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The  Court:  It  was  no  one  connected  with  the 
defedant,  the  Woodworkers  Tool  Works'? 

The  Witness:     No,  sir. 

Mr.  Callaway :     I  thixik  that  is  all. 

Direct  Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Mr.  Selby,  you  testified  that  you  saw  the  part 
immediately  after  the  accident,  is  that  ocrrect"? 

A.     Yes,  sir. 

Q.  You  did  not  see  this  part  before  it  broke,  is 
that  correct  (indicating)  ?  A.     No,  sir. 

Q.  You  said  the  part  was  in  two  parts  when  you 
sawit^Sl]  A.    Yes. 

Q.  Am  I  correct,  then,  Mr.  Selby,  that  you  did 
not  see  this  part 

A.  When  I  said  two  parts,  I  meant  that  I  saw 
this  part  and  the  part  that  had  broken  off. 

Q.     Had  this  part  broken  off,  too? 

A.     I  can  tell. 

Q.     It  is  broken  off  here  (indicating). 

A.     Yes.    These  are  the  parts. 

Q.  There  are  two  parts  and  the  main  head,  is 
that  correct  ?  That  is,  when  you  saw  it  ? 

A.     There  are  two  sections,  yes. 

Q.  In  other  w^ords,  let  me  put  it  this  w^ay:  When 
the  part  was  brought  to  you  immediately  after  the 
accident,  is  that  substantially  what  it  looked  like? 

A.    Yes,  sir. 
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Q.     That  is  what  you  put  into  your  safe? 

A.     That  is  correct. 

Mr.  Olson:  I  want  to  offer  this  as  Plaintiif's 
next  in  order.  However,  I  do  that  with  an  explana- 
tion. There  are  two  detachable  parts  from  this 
main  head,  both  of  which  the  plaintiff  will  prove 
were  broken  off  when  the  part  disintegrated.  How- 
ever, we  must  explain  these  two  parts  which,  if  you 
are  mechanical  enough,  you  can  put  together  and 
they  will  fit  on  to  the  actual  breaking  off  of  the 
safety  and  from  which  [32]  cuts  were  made  by 
experts  who  tested  this  metal.  These  two  smaller 
parts  were  still  somewhere,  which  the  expert  will 
testify  to.  He  had  to  cut  these  two  to  make  the 
analysis. 

I  will  offer  the  four  parts  and  the  panel  raiser 
head  in  evidence  as  Plaintiff's  next  in  order. 

The  Court:     They  may  be  received. 

The  Clerk:     Plaintiff's  Exhibit  2  in  evidence. 

(The  articles  referred  to  were  marked  Plain- 
tiff's Exhibit  2,  and  were  recieved  in  evidence.) 

Q.  (By  Mr.  Olson) :  While  you  are  on  the  stand 
and  so  the  jury  may  have  a  clear  conception  of  this, 
is  it  my  understanding — of  course,  this  part  is 
broken  and  we  can't  make  an  exact  demonstration — 
but  generally  speaking,  these  are  the  cutters  and 
the  wood  goes  in  between  the  cutters  and  makes 
those  grooves  you  testified  to,  is  that  correct  (indi- 
cating) ? 
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A.     It  makes  a  beveled  edge. 

Q.  It  is  placed  upon  your — what  is  the  name  of 
that  panel A.     Joiner. 

Mr.  Byrne:     Joiner. 

Mr.  Olson:     What  is  the  spindle  on? 

Mr.  Byrne:     A  machine. 

The  Court :     What  is  the  name  of  the  machine  ? 

Mr.  Bryne:     Oliver  joiner.  [33] 

Mr.  Olson:  Shaper,  I  understand.  It  is  the 
same  thing.  This  is  put  on  the  shaper  and  it  rotates, 
and  the  wood  is  put  in  between  it  to  bevel  the  sides. 

Q.  (By  Mr.  Olson) :  I  might  ask  you  this :  Was 
this  tag  on  that  part  when  it  was  brought  to  you, 
to  your  knowledge  (indicating)  1 

A.     I  don't  remember. 

Mr.  Olson:  So  that  the  jury  won't  be  confused, 
Mr.  Callaway,  can  we  agree  a  shaper  and  a  joiner 
are  the  same  thing? 

Mr.  Callaway :  I  don 't  know.  That  is  what  I  am 
trying  to  find  out. 

Mr.  Olson :     I  will  have  to  find  out. 

Q.  (By  Mr.  Olson:  Do  I  understand  you  now 
that  when  the  part  was  brought  to  you  this  was  off 
(indicating)  ?  These  two  pieces,  we  understand, 
they  were  still  there  (indicating).  This  was  off,  is 
that  correct  (indicating)  ?  A.     Yes,  sir. 

Q.  Now,  I  ask  you  if  this  then  was  substantially 
the  shape  you  found  it  in  when  it  was  first  delivered 
to  you?  I  think  your  attention  should  be  called  to 
this  fact:  Were  these  drill  holes  in  it  (indicating)  ? 
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A,     No,  sir. 

Q.  In  other  words,  your  testimony  now  is  that 
is  in  substantially  the  same  form,  but  these  two 
holes  on  the  lower  [34]  arm  and  the  three  holes  on 
the  upper  arm  were  not  there  ? 

A.     They  were  not. 

Q.     Was  this  hole  in  there  (indicating)  I 

A.     I  don't  remember. 

Q.     You  don't  remember*?  A.     No,  sir. 

Mr.  Olson:  I  offer  these  as  Plaintiff's  Exhibits 
2,  2- A,  -B  and  -C,  and  -D. 

The  Court:     They  may  be  received. 

The  Clerk:  Plaintiff's  Exhibits  2,  2-A,  2-B,  2-C 
and  2-D  in  evidence. 

(The  articles  referred  to  were  marked  Plain- 
tiff's Exhibits  2,  2-A,  2-B,  2-C  and  2-D,  and 
were  received  in  evidence.) 

Q.  (By  Mr.  Olson) :  Did  Mr.  Byme  continue 
to  work  for  you  after  the  accident? 

A.     No,  sir. 

Q.     How  long  was  he  away  from  your  plant? 

A.     After  the  accident? 

Q.    Yes. 

A.     He  never  came  back  to  work  for  us. 

Q.  Didn't  he  come  back  at  one  time  for  a  short 
period  of  time  ? 

A.     I  don't  recall,  if  he  did.  He  may  have. 

Mr.  Olson:     I  think  that  is  all.  [35] 

Mr.  Callaway:     I  have  no  questions. 
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The  Court :     All  right.   Step  down. 
(Witness  excused.) 

Mr.  Olson:  Again,  I  am  in  trouble,  your  Honor. | 
I  didn't  know  we  would  move  this  fast  with  the] 
jury. 

The  Court :    You  should  learn  that. 

Mr.  Olson:  I  haven't  been  before  your  Honor 
before  in  this  kind  of  cases.  My  next  in  proof  isj 
not  here.  What  time  would  you  convene  after  the 
lunch  hour? 

The  Court:  1:30.  ; 

Mr.  Olson:  He  will  be  here  at  1:30,  but  he  is 
not  here  now. 

The  Court:  All  right.  Ladies  and  gentlemen  of  J 
the  jury,  we  are  about  to  take  an  adjournment  toj 
1:30. 

The  court  admonishes  you  not  to  converse  amongl 
yourselves  or  with  anyone  else  on  any  subject  con-| 
nected  with  the  trial,  or  fonn  or  express  an  opinion] 
thereon  until  the  cause  is  finally  submitted  to  you.j 

When  you  return,  go  to  the  jury  room,  and  yoi 
will  be  called.    I  do  not  want  you  to  stand  in  thej 
hallways.   There  may  be  people  connected  with  thej 
case  in  the  hallways  talking,  and  you  are  not  sup- 
posed to  overhear  any  of  the  conversations  about| 
the  case. 

(Thereupon,  at  12:10  o'clock  p.m.  a  recess! 
was  taken  until  1:30  o'clock  p.m.  of  the  same] 
day.)  [36] 
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Los  Angeles,  California,  Thursday,  February 
16,  1950,  1:40  P.M. 

The  Court:  Let  the  record  show  the  jury  is  in 
the  box. 

Mr.  Olson:  I  ask  leave  to  recall  Mr.  George 
Selby  to  the  stand  for  two  more  questions  if  that 
is  all  right. 

The  Court:     All  right. 

GEORGE  SELBY 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  j^reviously  sworn,  was  examined  and  tes- 
tified further  as  follows: 

Direct  Examination 
By  Mr.  Olson: 

Q.  Mr.  Selby,  since  you  were  on  the  stand  this 
morning,  have  you  had  occasion  to  check  the  records 
of  your  office  regarding  Mr.  Byrne's  employment? 

A.  I  called  my  office  and  had  them  read  the  in- 
formation on  the  employment  record. 

Q.     Who  read  if? 

A.  The  girl  by  the  name  of  Mary  Bailey,  who 
is  in  charge  of  our  employment  files. 

Q.  Did  you  talk  to  anyone  else  besides  Miss 
Bailey?  A.     No,  sir. 

Q.    You  didn't  talk  to  your  brother? 

A.     Not  about  the  files. 

Q.  Did  you  make  notes  from  what  information 
was  given  [37]  you  by  Miss  Bailey? 

A.    Yes,  sir. 
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Q.  That  information  ^Yas  read  to  you  over  the 
phone  by  Miss  Bailey,  from  your  office  records? 

A.     That  is  correct. 

Q.  Does  your  information,  after  you  have  made 
this  investigation,  show  that  Mr.  Bjaiie  was  re- 
employed by  your  company  after  the  accident"? 

A.    Yes,  sir. 

Q.     Your  records  show  when  he  was  reemployed? 

A.     Yes,  sir.    On  the  10th  of  January,  1949. 

Q.  Do  they  show  how  long  he  worked  after  the 
10th  of  January,  1949? 

A.     Yes,  sir.   Until  the  1st  of  February,  1949. 

Q.  Do  they  show  then  that  he  no  longer  worked 
for  you  ?  A.     That  is  correct. 

Q.  Does  your  record  show  whether  he  quit  or 
was  discharged  or  laid  off,  or  what  happened? 

A.  The  record  shows  his  employment  was  ter- 
minated because  of  unsatisfactory  service. 

Q.  What  do  you  mean  by  ''unsatisfactory  serv- 
ice" on  those  records? 

Mr.  Callaway:  The  record  will  speak  for  itself, 
if  the  court  please. 

The  Court:     Overruled.    Go  ahead.  [38] 

Q.     (By  Mr.  Olson)  :     Answer  the  question. 

A.  The  term  "unsatisfactory  service"  in  this 
case  means  that  he  was  not  able  to  perform  his  work 
satsisfactorily,  in  compliance  with  our  standards. 

Q.  Do  your  records  have  any  indication,  or  do 
you  know,  of  your  own  personal  knowledge,  whe- 
ther Mr.  Byrne's  work  was  satisfactory  before  the 
accident?  A.     It  was  satisfactory,  yes,  sir. 
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Q.     One  more  question  or  two.  I  neglected  to  ask 
you,  Mr.  Selby,  when  I  showed  you  Plaintiff's  Ex- 
hibit 2,  being  the  panel  raiser  head,  whether  at  the 
,  time  you  saw  that  raiser  head  after  the  accident 
I  you  observed  the  hole  in  the  uj)per  cut  or  the  one 
I  that  broke.  A.     I  did  observe  it,  yes,  sir. 

.    Q.     Was  that  hole  or  blow-hole  or  void  which 
you  see  here  (indicating)  exactly  the  same  hole  or 
I  void  or  blow-hole  you  saw  immediately  after  the 
'  accident  in  this  device '?  A.     Yes,  sir. 

!      Q.     Same  size,  shape  and  dejith'?  A,     Yes. 

Q.     To  the  best  of  your  knowledge? 
A.     Yes. 

Q.  Then  again  the  only  difference  in  this  panel 
raiser  head,  as  you  see  it  now,  as  distinguished  from 
when  you  saw  it  immediately  after  the  accident,  is 
the  holes  drilled  in  the  [39]  upper  and  the  lower 
arms  for  analysis'? 

A.  The  only  hole  I  saw  is  the  bubble  in  there 
now. 

Cross-Examination 

By  Mr.  Callaway: 

I  Q.  Mr.  Selby,  on  Mr.  Byrne's  return  to  work 
■for  you  in  January,  he  returned  to  work  as  a 
helper,  did  he  not? 

A.  His  rate  was  the  same,  and  I  imagine  that 
his  classification  was  the  same  as  it  had  been  before. 

Q.     Well,  he  returned  to  work  there  as  a  helper? 

A.  Well,  all  I  can  tell  you,  sir,  is  that  the  rate 
was  the  same. 
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Q.  You  don't  know  whether  his  work  was  satis- 
factory or  unsatisfactory,  of  your  own  personal 
knowledge,  do  you? 

A,  No,  sir.  I  only  stated  what  was  shown  on  our 
employment  records. 

Mr.  Callaway:  Well,  I  move  to  strike  out  the 
witness'  testimony  as  being  hearsay  on  the  subject 
of  whether  or  not  the  plaintiff's  work,  when  he  re- 
turned in  January  of  1949,  was  satisfactory  or  un- 
satisfactory. 

The  Court:  You  are  not  called  upon  to  express 
any  judgment  yourself;  you  are  merely  going  by 
what  your  employment  cards  would  show? 

The  Witness:  By  what  the  records  show,  that 
is  correct. 

The  Court:  You  did  not  make  the  notation,  did 
you?  [40] 

The  Witness:     No,  sir. 

The  Court:  The  motion  will  be  granted.  The 
jury  is  instructed  to  disregard  the  statement  that 
the  plaintiff's  work  was  unsatisfactory. 

Q.  (By  Mr.  Callaway)  :  During  the  period  of, 
I  believe,  one  month,  when  Mr.  Byrne  had  worked 
there  before  he  had  his  accident,  he  was  employed 
as  a  joiner?  A.     Yes,  sir. 

Mr.  Callaway:     That  is  all. 

Mr.  Olson:     That  is  all. 

The  Court:     All  right.    Step  down. 

(Witness  excused.) 
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The  Court:     Call  your  next  witness. 
Mr.   Olson:     May  this  witness  be  excused,  Mr. 
Callaway  ? 
Mr.  Callaway:     So  far  as  I  am  concerned. 
Mr.  Olson:     I  will  call  Mr.  Chirby  to  the  stand. 

MICHAEL  L.  CHIRBY, 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiif,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :     What  is  your  name,  please  ? 
The  Witness:     Michael  L.  Chirby. 

Direct-Examination 
By  Mr.  Olson: 

Q.  Mr.  Chirby,  will  you  keep  your  voice  up"?  It 
"is  hard  [41]  to  hear  in  here  and  we  want  the  jury 
and  the  court  and  eveyrone  to  hear  you. 

A.    Yes,  sir. 

Q.     Please  keep  that  in  mind. 

A.     Yes,  sir. 

Q.     Mr.  Chirby,  what  is  your  occupation? 

A.  My  occupation  there  at  this  time  is  knife 
grinder  and  saw  filer  at  General  Panel  Corporation. 
I  Q.  Were  you  employed  by  General  Panel  Cor- 
poration in  October  of  1948?  A.     Yes,  sir. 

Q.     In  what  capacity.  A.     Same  capacity. 

Q.  Among  your  duties,  was  it  your  duty  to  in- 
f?tall  cutting  devices  upon  machines? 

A.    Yes,  sir. 
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Q.     Did  you  install  cutting  devices  for  the  Selby^ 
Company  as  well  as  for  the  company  for  which  yoi 
were  w^orking?  A.     Yes,  sir, 

Q.     To  your  knowledge  did  anyone  in  Octobei 
of  1948  install  cutting  devices  for  Selby  Company,] 
other  than  yourself"? 

A.     No,  sir,  not  to  my  knowledge. 

Q.     In  other  words,  I  understand  your  testimony! 
to  be  that  it  was  your  exclusive  duty  to  install  any] 
cutters  for  the  Selby  Company  that  might  be  pur- 
chased or  used?  [42]  A.     That  was  my  job. 

Q.  What  experience  have  you  had  in  installing 
cutters  upon  machines,  wood-cutting  machines? 

A.    Well,  I  have  had 

Mr.  Callaway:  Just  a  moment.  I  object  to  thai 
as  being  immaterial,  unless  it  is  confined  to  this  parj 
ticular  type. 

Mr.  Olson:     All  right.   Strike  that. 

Q.  (By  Mr.  Olson)  :  Have  you  had  occasion  tc 
install  cutter  heads  on  shapers  before  October  oi 
1948?  A.     Yes. 

Mr.  Callaway:  I  object  to  that,  unless  it  is  con-j 
fined  to  this  particular  type. 

The  Court:  This  is  merely  a  general  examina^ 
tion,  to  show"  familiarity.   Overruled. 

The  Witness :     Yes. 

Q.     (By  Mr.  Olson):     Yes,  you  have? 

A.     Yes. 

Q.  What  experience  have  you  had  in  installing 
cutting  devices  upon  instruments  used  to  turn  themj 
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A.  Well,  I  grind  knives,  I  install  them,  set-up 
man  since  1929,  off  and  on,  when  I  could  get  that 
kind  of  work, 

Q.  Did  you  have  oecasion  to  install  a  device  re- 
ferred to  or  known  as  a  panel  raiser  head  for  the 
Selby  Company  on  or  about  October  25th  or  26th, 
1948?  A.     I  remember  that  head,  yes.  [43] 

Q.     Did  you  install  it?  A.     Yes,  I  did. 

Q.  When  were  you  first  given  possession  of  that 
head? 

A.  Well,  immediately  after  it  come  from  Chi- 
cago. 

Q.     Did  it  come  in  a  container?  A.     Yes. 

Q.     What  kind  of  a  container? 

A.     Cardboard  box. 

Q.     Was  it  sealed?  A.     Yes. 

Q.  It  w^as  handed  to  you  by  whom,  do  you  re- 
member? A.     I  do.    I  do  remember. 

Q.     Who  was  it? 

A.  It  was  the  superintendent  at  Selby 's  at  the 
I  time. 

Q.     Do  you  know  his  name  ? 

A.     Well,  his  name  is  Cornelius  Leewenkamp. 

Q.  He  gave  you  the  sealed  container  and  handed 
it  to  you,  is  that  correct?  A.     That  is  right. 

Q.     What  did  you  do  with  it? 

A.     I  broke  the  seal,  opened  the  box. 

Q.  Did  you  take  it  anywhere?  Where  did  you 
break  the  seal? 

A.     In  my  shop,  in  my  workshop  there. 
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Q.    You  broke  the  seal  and  took  it  out  of  the  box "? 

A.     That  is  right. 

Q.     Did  you  then  take  it  over  to  install  itf 

A.     Not  immediately,  no. 

Q.     What  did  you  do? 

A.  Well,  I  set  it  there  on  the  bench  and  I  called 
over  two  or  three  men  to  look  at  the  head,  what 
it  looked  like,  and  so  on. 

Q.  Speaking  of  looking  at  the  head,  when  you 
saw  this  head,  that  is,  when  you  took  it  from  the 
box,  I  will  ask  you  if  the  blades  of  the  head  were 
in  the  same  position  they  are  now.  I  mean  the  arms 
and  the  blades.  A.     No,  sir. 

Q.    Where  were  they"? 

A.  They  was — one  was  here,  the  bottom  head 
was  setting  just  like  it  is  (indicating).  This  was 
around  here,  and  one  was  here  and  other  blade  was 
over  in  here,  and  one  here  (indicating).  It  was  so 
that  they  would  cut  alternately. 

Q.  If  I  understand  you  correctly,  and  so  the 
jury  can  perhaps  have  a  clearer  conception,  is  it 
your  testimony  that  this  upper  cutter  was  placed, 
was  in  such  a  position  that  the  lower — a  lower  was 
here  and  an  upper  here  and  a  lower  here,  they 
alternated?  A.     That  is  correct. 

Q.     In  other  words,  they  were  not  parallel?  [45] 

A.     That  is  correct. 

Q.  If  you  look  down  upon  it,  then,  it  would  look 
like  it  had  six  blades,  instead  of  three,  like  it  looks 
now?  A.     That  is  right. 
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Q.     Do  I  understand  that  is  what  you  say? 

A.     Yes. 

Q.  When  you  took  that  raiser  head  from  the 
container — for  the  purpose  of  clarity  shall  we  de- 
signate the  lower  three  cutters  as  part  1  and  the  up- 
per cutters,  one  of  which  is  broken  off,  but  which 
was  three  cutters,  as  part  2% 

My  question,  Mr.  Chirby,  is  when  that  was  taken 
from  the  box  by  you  was  cutter  No.  1  and  cutter 
No.  2  in  a  fixed  position,  and  it  was  one  unitf 

A.     That  is  correct. 

Q.     You  didn't  put  cutter  No.  2  on  this  spindle *? 

A.     No,  sir. 

Q.     It  was  already  placed  there? 

A.    It  was  intact. 

Q.     In  the  position  in  which  you  have  described? 

A.     Yes. 

Q.     In  alternate  positions?  A.     Yes. 

Q.     What  do  you  call  this  (indicating)  ? 

A.     That  would  be  the  shaft. 

Q.     The  upper  cutter  then [46] 

A.     Of  the  lower  part. 

Q.     The  upper  cutter  was  fixed  to  the  shaft? 

A.    Yes. 

Q.     You  didn't  put  it  on?  A.     No,  sir. 

Q.  Now,  did  you  observe,  when  you  looked  at 
this  cutter,  where  the  pins  on  the  two  arms  and 
where  this  pin  was,  in  relation  to  the  shaft?  That 
can  be  answered  yes  or  no.  Did  you  ?  A.     Yes. 
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Q,  Were  tliey  in  the  position  at  that  time  as 
they  are  now?  A.     No,  sir. 

Q.    Where  were  they? 

A.     This  Allen  screw  here  (indicating). 

Q.  Pointing  to  the  screw  in  the  arm  of  the  up- 
per cutter? 

A.  It  is  an  Allen  screw.  It  fits  over  here  on  a 
flat  spot — ^flat  filed,  rubbed-off  spot. 

Q.     On  the  shaft? 

A.  Yes,  right  there  (indicating).  There  is  sup- 
posed to  be  a  pin  in  here,  which  fits  in  this  keyway 
(indicating) . 

Q.     Did  you  observe  whether  that  pin  was  there? 

A.  Well,  at  the  time  you  cannot  notice.  It  is 
flush. 

Q.  Was  there  a  hole  there  as  there  appears  now 
(indicating)?  [47]  A.     No. 

Q.     There  was  something  in  there? 

A.     There  was. 

Q.  You  wouldn't  observe  it  was  flush  with  the 
screw?  A.     That  is  right. 

Q.    What  do  you  call  those? 

A.     Allen  screw. 

Q.  You  did  observe  this  Allen  screw  and  this 
Allen  screw  (indicating)  ?  A.    Yes. 

Q.  Instead  of  being  in  their  present  position 
they  w^ere  over  where  they  would  be  parallel  with 
the  flat  open  shaft  ?  A.     That  is  right. 

Mr.  Olson:  The  jury  cannot  see  that  part.  This 
is  the  groove   (indicating)   where  Mr.  Chirby  has 
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testified  a  pin  was,  which  you  can't  see  because  it 

was  flush,  it  was  here  in  this  groove  (indicating). 

These  here  and  here  (indicating)  were  in  such  a 
position  that  you  will  notice — you  will  have  an  op- 
portunity to  observe  these.  There  are  flats  on  the 
shaft.  It  is  his  testimony  that  those  pins  were  over 
here,  where  this  one  would  be  against  this  flat,  and 
this  one  would  be  against  this  flat  (indicating),  the 
flat  on  the  shaft. 

Q.  (By  Mr.  Olson)  :  Then  you  went  over  and 
installed  that  [48]  panel  raiser  head,  is  that  correct? 

A.     Correct. 

Q.     What  did  you  install  it  upon? 

A.  On  the  double  spindle  shaper,  a  Porter 
shaper. 

Q.     Porter  double  spindle  shaper?  A.     Yes. 

Q.  Will  you  explain  to  the  jury,  Mr.  Chirby, 
what  a  spindle  is? 

A.  A  spindle  is  a  shaft  running  vertically  up 
and  down. 

Q.  I  have  here  a  pamphlet  put  out  by  the  Porter 
Company.  I  understand  this  was  a  Porter  shaper 
you  installed,  this  part?  A.    That  is  correct. 

Q.  I  call  your  attention  to  the  photograph  con- 
tained on  the  front  page  of  that  pamj)hlet,  and  ask 
you  if  that  is  a  picture  of  the  shaper  on  which  you 
installed  this  panel  raiser  head? 

A.     It  is  the  same  fixture. 

Q.     That  is  the  same  shaper? 

A.    It  looks  the  same. 
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Q.  Calling  your  attention  to  page  3  of  the  same 
pamphlet,  is  that  another  picture  from  another 
angle?  A.     That  is  from  the  front  side. 

Q.  Will  you  point  out  to  me,  so  I,  in  turn,  may 
point  out  to  the  jury,  from  this  picture  on  page  3 
what  you  mean  [49]  when  you  say  ' '  spindle ' ' "? 

A.  This  part  right  here  (indicating).  It  runs 
all  the  way  down  to  the  bottom  here  (indicating). 

Q.  Do  I  understand  you  to  mean  the  spindle  is 
what  any  cutter  is  installed  upon? 

A.     That  is  correct. 

Mr.  Olson:  I  call  your  attention,  ladies  and 
gentlemen,  to  this.  This  is  the  flat  table.  The  wood 
is  held  on  this  table.  He  pointed  to  the  device  that 
strikes  out.  The  mechanism  fits  over  it.  That  is 
what  it  is  connected  to. 

I  will  offer  this  in  evidence  as  Plaintiff's  next  in 
order. 

The  Court:     All  right. 

Mr.  Olson:  I  particularly  referred  in  the  testi- 
mony to  the  front  page  and  page  3. 

The  Clerk:     Is  this  admitted,  Your  Honor? 

The  Court:     Yes. 

The  Clerk:     Plaintiff's  Exhibit  3  in  evidence. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  3,  and  was  received  in  evi- 
dence.) 

A  Juror:     I  would  like  to  take  a  look  at  it. 
Mr.  Olson:     I  will  call  to  the  attention — the  box 
is  pretty  big 
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The  Court:  Just  give  it  to  the  juror.  Do  not 
make  any  comment.  [50] 

Mr.  Olson:    Page  1  and  page  3, 

Q.  (By  Mr.  Olson)  :  You  then,  as  I  understand 
it,  took  that  particular  panel  raiser  head  over  to  the 
Porter  shaper,  as  you  identified  it  in  Plaintiff's  Ex- 
hibit 3,  and  installed  it "?  A.     That  is  correct. 

Q.  Will  you  explain  to  the  jury  in  as  much  detail 
as  you  can  exactly  what  you  did  and  how  your  per- 
formed this  installation  f 

A.  Well,  first,  if  there  is  a  pair  of  knives  in  the 
— on  the  spindle  between  collars  that  has  slots,  I 
take  that 

Mr.  Callaway:  Just  a  moment,  your  Honor.  I 
think  the  witness  ought  to  be  instructed  the  ques- 
tion was  did  he  on  this  particular  one. 

The  Court :  Do  not  say  what  you  would  do.  Just 
what  you  did  on  this  one. 

The  Witness :  I  taken  this  head  to  the  shaper  and 
slipped  it  down  on  the  shaft  and  put  a  three-quar- 
ter-inch collar  on  top  of  that  and  put  the  nut  on  and 
took  the  wrench  and  tightened  it  down. 

Q.  (By  Mr.  Olson)  :  Is  there  any  device  on 
that  panel  raiser  head  which  would — does  it  have, 
that  panel  raiser  head,  any  bore  or  screws  in  the 
inside  of  the  shaft  *? 

A.  No,  there  isn't  anything  in  there.  It  is 
smooth  inside.  [51] 

Q.  What  then  on  that  panel  raiser  head  is  the 
security  for  that  raiser  head  on  the  spindle  1 
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A.  Well,  the  security  of  it  is  by  tightening  the 
nut  down  securely  enough  to  hold  it. 

Q,     Is  that  the  way  all  raiser  heads  are  held? 

A.     That  is  correct. 

Q.  Did  you  bring  with  you  the  nut  that  you  used 
on  the  tightening  of  this  particular  raiser  head  ? 

A.    I  did. 

Q.  You  know  it  is  the  same  nut  that  was  used  on 
this  panel  head  when  it  broke  ?  A.     Yes,  sir. 

Q.     How  do  you  know  that? 

A.  Well,  it  is  a  right-hand  thread  and  it  is  on  a 
right-hand  spindle. 

Q,     Is  it  the  only  one  you  have  on  that  machine? 

A.     On  the  machine,  yes. 

Q.  It  was  the  same  one  that  was  used  at  the 
time  Mr.  Byrne  was  injured? 

A.     That  is  correct. 

Q.  Did  you  bring  with  you  the  device  you  used  to 
tighten  that  nut?  A.     Yes,  sir. 

Q.  Is  it  the  same  device  you  used  to  tighten  the 
nut  on  this  particular  panel  head?  [52] 

A.     That  is  correct. 

Q.  This  is  the  device  you  used  to  tighten,  that 
you  used  on  this  particular  panel  raiser  head  when 
it  was  placed  upon  the  Oliver  shaper? 

A.     That  is  correct. 

Q.  You  tightened  it  with  this  wrench  (indicat- 
ing) ?  A.     That  is  correct. 

Q.  Will  you  explain  to  the  jury  how  that  is 
done  ? 
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A.  Well,  tliis  is  the  right-hand  thread  and 
washer  fits  on  there  and  turns  on  (indicating),  and 
then  you  take  this  wrench  and  tighten  it  up  with  all 
the  strength  you  have,  and  then  give  it  another  turn 
if  you  can. 

Q.  Now,  the  spindle  on  the  shaper,  when  this  is 
placed  upon  it,  sticks  out  in  the  air  considerably  1 

A.  Yes,  it  does.  It  has  about  four  inches  of 
thread  on  it. 

Q.  What  do  you  use  to  make  up  for  that  dis- 
tance? A.     Collars. 

Q.  In  other  words,  as  I  understand  it,  to  get  a 
rough  idea,  this  is  placed  on  a  spindle  and  the 
spindle  is  what  sticks  up  to  about  here  (indicating)  1 

A.     That  is  correct. 

Q.  The  screw  stays  here,  but  when  you  have  that 
distance  you  would  put  collars  on  that,  so  that  when 
this  is  affixed  it  is  dow^n  on  collars  which,  in  turn, 
are  on  top  of  that  *?  [53] 

A.  That  is  right,  with  the  exception  of  I  must 
have  a  full  nut  of  thread  so  it  will  be  secure  and 
safe. 

Q.  In  other  words,  you  adjust  the  collars  to  the 
point  where  you  have  a  full  nut  of  thread  f 

A.     That  is  right. 

Mr.  Olson:  I  will  offer  these  in  evidence  as 
Plaintiff's  next  in  order. 

The  Court :    They  may  be  received. 

The  Clerk:     Plaintiff's  Exhibits  4  and  5  in  evi- 
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dence.     Plaintiff's  Exhibit  4  being  the  wrench  and 

Plaintiff's  Exhibit  5  being  the  nut. 

(The  articles  referred  to  were  marked  Plain- 
tiff's Exhibits  4  and  5,  respectively,  and  were 
received  in  evidence.) 

Q.  (By  Mr.  Olson)  :  What  is  the  circumference 
of  the  spindle  on  this  particular  shaper  ? 

A.     An  inch  and  a  quarter. 

Q.  What  is  the  bore  of  this  particular  raiser 
head"?  A.     Inch  and  a  quarter. 

Q.  In  other  words  ,when  that  particular  raiser 
head  is  placed  upon  the  spindle  it  is  a  tight  fit  ? 

A.     It  is  snug,  yes. 

Q.  You  say  you  placed  that  raiser  head  on  the 
shaper  and  you  used  the  wrench  now  in  evidence, 
which  you  have  identified,  and  you  tightened  it  as 
much  as  it  will  go  1  [54]  A.     Yes  sir. 

Q.  Did  you  tighten  any  of  the  screws  on  the 
raiser  head  itself "?  A.    Yes,  sir. 

Q.     What  did  you  use  to  tighten  those  ? 

A.  Used  an  Allen  wrench  and  also  socket 
wrenches. 

Q.  After  you  had  installed  this  raiser  head  on 
the  shaper,  what  else  did  you  do,  if  anything  ? 

A.  I  started  the  machine  up  and  put  a  board 
through,  to  see  how  the  reaction  was,  whether  there 
was  any  vibration  or  anything  at  all. 

Q.     Did  you  find  any  vibration? 

A.     No,  I  did  not. 

Q.     Did  you  find  that  there  was  any  indication 
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that  anything  of  any  nature  was  wrong  with  this 

raiser  head  or  wrong  with  your  installation  of  it? 

A.     No,  sir. 

Q.  Who  was  present  when  you  put  this  on  and 
ran  that  board  through  it  and  tightened  all  these 
screws  1  A.     Bill 

Q.     Mr.  Byrne? 

A.  Mr.  Byrne.  Glen  Gate  wood  and  myself — 
and  who  else?  Someone  else  was  there.  I  don't 
know  who  it  was.    There  was  four  of  us  there. 

Q.  Did  anybody  else,  to  your  knowledge,  test 
that  raiser  [55]  head's  installation  after  you  were 
there  ? 

A.  Yes  sir.  There  was  Glen  Gatewood  who 
tested  it. 

Q.     Were  you  there  ?  A.     Yes. 

Q.    What  did  he  do  ?  A.     I  was  there. 

Q.    What  did  he  do? 

A.  He  run  another  board  through  it,  the  same  as 
I  did. 

Q.  Were  any  other  tightening  processes  made 
after  it  had  been  run  a  while  ? 

A.  After  it  had  run  a  little  while  I  tried  it  again 
for  tightness,  and  it  was  tight. 

Q.  Did  anybody  else  test  it,  to  your  knowledge, 
besides  you  and  Mr.  Gatewood  ?  A.     No. 

Q.  Do  you  know,  to  your  personal  knowledge, 
how  many  revolutions  per  minute  that  particular 
Oliver  shaper  will  make  ? 

A.  That  machine  turns  over  7200  revolutions  per 
minute.. 
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Q.     Is  that  the  maximum  f 

A.     That  is  the  maximum. 

Q.     Did  you  test  if? 

A.     Yes,  sir,  I  had  an  indicator  on  it. 

Q.  Did  you  know  that  that  raiser  head  had 
broken  on  October  28,  1948  % 

A.    Repeat  the  question,  please.  [56] 

Q.  Did  you  know  that  that  raiser  head  had 
broken  when  the  plaintiff,  Mr.  Byrne,  was  using  it 
on  October  28,  1948  % 

A.     Yes,  I  know  it  was  broken. 

Q.  How  did  you  first  become  aware  there  had 
been  an  accident  ■? 

A.     One  of  the  boys  came  and  told  me. 

Q.     What  did  you  do  when  you  heard  about  it? 

A.     I  went  up  there  about  two  hours  later. 

Q.     You  didn't  go  immediately  after  the  accident? 

A.    No. 

Q.  Wlien  did  you  first  see  that  panel  raiser  head 
after  the  accident? 

A.  Well,  it  was  still  on  the  machine  about  two 
hours  after  the  accident. 

Q.    You  saw  it  then  ?  A.     I  did. 

Q.     Did  you  examine  it?  A.     Yes  sir,  I  did. 

Q.  Aside  from  the  holes  here  and  these  holes 
here,  which  were  made  for  chemical  analysis,  et 
cetera  (indicating),  is  that  shaper  as  it  now  sits 
there,  that  raiser  head  as  it  now  sits  there,  in  sub- 
stantially the  same  condition  as  it  was  when  you 
observed  it  after  the  accident? 
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A.     Coimsellor,  I  don't  understand  the  question. 

Q.  Well,  I  will  put  it  this  way:  Is  that  raiser 
head,  [57]  or  does  that  raiser  head  look  to  you  now, 
with  the  exception  of  these  holes  that  have  been 
drilled  in  it,  obviously,  as  it  did  when  you  saw  it 
after  the  accident  on  the  machine? 

A.     That  is  right. 

Q.  Are  the  cutters  in  the  same  approximate  posi- 
tion as  they  were  when  you  saw  it  on  the  machine  % 

A.     Yes,  sir. 

Q.  It  is  your  testimony  they  weren't  in  that  posi- 
tion when  you  installed  it  ?  A.     No,  sir. 

Q.  Did  you  see  this  hole  in  the  broken-off  arm 
\  when  you  saw  it,  when  it  was  on  the  machine  ? 

A.     Yes,  sir. 

Q.  Is  it  substantially  the  same  shape  and  form 
and  depth  as  it  was  when  you  observed  it  % 

A.    Absolutely. 

Q.     Did  you  measure  the  depth  of  that  hole? 

A.     No,  sir. 

Q.  You  looked  at  it  and  you  saw  a  hole,  and  the 
hole  looked  the  same  as  it  does  now  ? 

A.     That  is  correct. 

Mr.  Olson :    I  think  that  is  all. 

The  Court:    Cross-examine.  [58] 

Cross-Examination 

I  By  Mr.  Callaway: 

Q.  Mr.  Chirby,  at  the  time  you  installed  this  de- 
vice, as  far  as  you  know,  there  was  one  pin  into  this 
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key  slot  and  two  more  against  the  flat  here,  is  that 

right  (indicating)  1 

A.     Two  Allen  screws  was  against  the  flats. 

Q.  An  Allen  screw  is  a  screw  that  has  a  flat  sur- 
face on  the  end,  so  that  it  fits  flat  against  the  flat  on 
the  shaft,  does  it  not  1  A.     That  is  correct. 

Q.  Then  over  here  where  you  have  the  key  slot 
there  was  another  pin  (indicating)  ?  There  was 
also  another  pin  inserted  into  this  key  slot,  was 
there  not,  to  hold 

A.        Supposedly. 

Q.  In  so  far  as  you  could  ascertain  wherever  the 
hole  is,  it  was  closed,  was  it  not,  opposite  the  key 
slot? 

A.     That  is  correct — not  opposite,  directly  by 

Q.  That  is  what  I  meant,  directly  by.  It  was 
directly  by,  so  it  would  engage  the  key  slot  ? 

A.     That  is  right. 

Q.  Is  this  screw  that  I  hold  in  my  fingers  the 
one  that  was  opposite  the  key  slot  ? 

A.     Just  what  do  you  mean  ? 

Q.  Here  is  what  I  mean:  I  am  not  trying  to 
confuse  you.  Show  us  on  here  which  hole  was  oppo- 
site the  key  slot.  [59] 

A.  Here  you  are.  This  one  here  was  right  there 
on  the  key  slot  (indicating). 

Q.  I  get  it.  So  that  when  you  installed  this  the 
hole  here  was  opposite  the  key  slot  (indicating). 

A.    Yes. 

Q.  It  had  a  pin  in  it  ?  At  least,  it  was  flush  with 
the  outside  of  the 
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A.     That  is  correct. 

Q.  I  see.  Now,  when  this  came  to  you  in  the 
box  were  these  cutters  installed'?  By  that  I  mean 
the  cutting  edges  ?  A.     They  were. 

Q.     They  were  in  position"? 

A.     They  were  in  position. 

Q.  Did  you  change  their  positions  or  adjust 
them  any  before  you  put  the  device  on  the  shaper  ? 

A.     I  did  not. 

Q.  I  take  it  that  they  are  adjustable,  so  that  if 
you  want  a  wider  or  narrower  cut  to  be  made  you 
adjust  them  up  or  down*? 

A.  Well,  they  are  adjustable  for  depth  but  not 
for  width. 

Q.  I  understand.  You  can't  make  them  any 
wider  this  way,  but  you  can  change  them  that  way 
(indicating). 

A.     That  is  correct. 

Q.  So  that  at  the  time  you  installed  it  the  cut- 
ting [60]  edges  were  in  place  to  give  you  the  amount 
of  cut  that  you  wanted  to  make  in  the  board "? 

A.     Exactly. 

Q.  Now,  did  you  ever  install  one  of  these  before, 
one  of  these  heads  *?  A.     Yes,  sir,  I  have. 

Q.     The  same  make,  of  the  Woodworkers"? 

A.     I  don't  remember. 

Q.     Had    you    ever    seen    one    before,    Wood- 
workers'? A.     I  had  not. 
j    Q.    Now,  when  you  came  back  there  two  hours 
'later  was  the  pin  that  was  inserted  opposite  the  key- 
hole sheared  off? 
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A.     It  was  just  like  it  is  right  now,  sir, 

Q.  Well,  did  you  make  any  effort  to  determine 
whether  or  not  there  was  any  shearing  off  of  the  end 
of  that  pin? 

A.  Evidently  there  was  a  shearing  off  because 
the  hole  was  showing. 

Q.  In  other  words,  the  pin  that  had  been  in 
there  was  missing,  is  that  it  ? 

A.     That  is  correct. 

Q.  How  about  the  Allen  pins  on  the  other  side 
where  the  flat  is  ?  A.     They  are  still  there. 

Q.  But  they  appear  to  be  distorted,  do  the}^  not? 
Or  does  this  look  just  like  it  did  when  you  put  it 
in?  [61] 

A.  They  look  just  exactly  like  I  put  them  on,  like 
they  were  when  I  received  the  head. 

Q.  Did  you  make  any  examination  to  determine 
whether  those  Allen  pins  were  in  tight  when  you 
installed  them?  A.     Yes,  sir,  I  have. 

Q.  I  mean,  did  you  before  you  put  this  device  on, 
did  you  determine  whether  or  not  they  were  tight? 

A,     I  tightened  them. 

Mr.  Olson:  That  is  already  testified  to.  That  is 
repetitious.    He  testified  he  tightened  them. 

The  Court :  That  is  all  right.  This  is  cross-exam- 
ination.   Go  ahead. 

Q.  (By  Mr.  Callaway) :  You  tightened  them  up 
before  you  put  the  device  on? 

A.     That  is  correct. 

The  Court :  I  did  not  understand  which  pin  was 
sheared  off. 
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The  Witness:  This  one,  your  Honor  (indi- 
cating).  There  was  a  pin  in  there  (indicating). 

The  Court:    In  other  words,  that  w^as  gone. 

The  Witness:  It  tit  in  this  slot  right  there  (indi- 
cating).   That  was  gone. 

The  Court :    You  put  that  in  ? 

The  Witness :    No,  sir. 

The  Court :    It  was  there  when  you  put  it  in  ^  [62] 

The  Witness:  It  was  there  when  I  put  the 
head  on. 

Tie  Court :  But  when  you  saw  it  agaui  that  had 
disappeared. 

The  Witness:    That  was  gone,  yes. 

The  Court :  Did  you  try  to  find  out  what  became 
of  it,  whether  anyone  had  dropped  it  when  they  took 
it  apart,  or  what? 

The  Witness:  It  is  so  small,  your  Honor,  I 
wouldn't  even  attempt  to  look  for  it. 
!  The  Court :  You  would  not  attempt  to  look  for  it. 
You  would  look  for  it  before  you  installed  it  be- 
cause the  equipment  would  not  be  complete,  would 
it,  without  it  % 

The  Witness :  I  could  not  see  it,  your  Honor,  be- 
ijause  this  was  flush,  just  as  smooth  as  that  is  (indi- 
pating).  You  couldn't  hardly  see  there  was  a  pin  in 
there.  That  hole  was  directly  opposite  of  this  slot 
(indicating). 

The  Court:  You  are  talking  about  the  time  you 
examined  if? 

The  Witness :    Yes,  at  the  time  I  put  it  on. 
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The  Court:  To  use  the  language  of  patent  law- 
yers, that  is  a  missing  member,  as  we  would  call  it  ? 

The  Witness:    That  is  correct. 

The  Court:  Patent  lawyers  like  to  say  member. 
Everything  is  a  member  of  something. 

Q.  (By  Mr.  Callaway)  :  In  order  to  disassemble 
this  top  [63]  member  you  would  loosen  the  Allen 
pins  and  simply  slip  the  member  off  the  shaft  by 
letting  the  pin  that  fits  in  the  slot  come  up,  would 
you  ^    Is  that  right  f  A.     That  is  correct. 

Q.  Now,  how  often  when  those  heads  are  in  oper- 
ation do  you  adjust  the  blades  That  is,  where  they 
are  being  used  all  day. 

A.    All  day? 

Q.  Yes.  I  will  put  it  to  you  this  way:  I  will 
ask  you  a  leading  question.  Don't  you  adjust  those 
blades  three  or  four  times  a  day,  where  the  machine 
is  in  constant  use  ?  A.     Indeed  not. 

Q.  Well,  how  often  would  you  say  that  they  re- 
quire adjustment? 

A.  As  long  as  they  are  doing  the  proper  work 
they  do  not  need  adjusting. 

Q.  Let  me  ask  you  this:  Have  you  had  enough 
experience  wdth  this  particular  cutting  head  to  know 
how  often,  when  you  are  cutting  soft  wood,  fir  or 
pine,  that  the  blades  have  to  be  adjusted  ? 

Mr.  Olson:  May  I  interrupt?  I  don't  mean  to 
interrupt,  really.  What  do  you  mean  ''adjust"? 
Do  you  mean  adjusted  for  the  cut  or  just  tightened? 

Mr.  Callaway:  Either  tightened  or  adjusted  for 
the  cut. 
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Tlie  Court:  Yes.  All  right.  Go  ahead.  If  you 
can  answer,  [64]  answer  the  question. 

The  Witness :    The  only  time  that  I 

Q,  (By  Mr.  Callaway) :  My  question  is,  have 
you  had  enough  experience  with  that  particular  type 

or  make  of  head 

j     The  Court:    Mr.  Callaway  wants  to  know  if  you 
1  have  had  enough  experience  to  know. 
s     The  Witness:    Yes,  I  have. 

!     Q.     (By  Mr.  Callaway) :     With  that  particular 
make  of  head? 

A.  Not  this  particular  type  of  head,  but  with 
similar  ones. 

The  Court:  Would  the  absence  of  that  pin  have 
any  effect  on  the  operation"? 

Mr.  Olson :    Which  pin,  your  Honor  % 
j     The  Court :    The  pin  that  is  gone  now. 

The  Witness:  This  pin,  your  Honor  (indi- 
cating) % 

The  Court:    Yes. 

The  Witness :    Yes,  it  would. 

The  Court :    A^Tiat  would  be  the  effect? 

The    Witness:      The    effect    would    be    that    it 
[■wouldn't  be  the  strength  required. 
f|    The  Court:    It  might  not  affect  the  structure  of 
the  entire  mechanism  % 

The  Witness:    It  would  not  affect  the  structure. 

The  Court:    All  right. 

Q.  (By  Mr.  Callaway) :  Well,  if  the  pin  was 
gone  that  fit  [65]  into  the  slot,  then  the  only  pres- 
sure that  will  hold  the  top  member  in  place  would 
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be  the  Allen  pins  on  the  flat  sidef 

A.     That  is  correct. 

Q.  That  would  tend  to  cause  the  top  member  to 
be  movable,  provided  you  overcame  the  pres-sure 
applied  by  the  Allen  pins  around  on  the  shaft, 
wouldn't  it?  A.     It  would. 

Q.  Now,  let  me  straighten  this  out.  You  have 
referred  to  a  Porter  shaper  you  installed  this  on, 
and  Mr.  Olson  referred  to  an  Oliver  shaper.  Which 
was  this  ?  A.     A  Porter. 

Mr.  Olson :    I  meant  a  Porter  shaper. 

The  Court:    All  right. 

Q.  (By  Mr.  Callaway) :  At  what  revolutions  per 
minute  was  the  machine  regulated  to  when  this  head 
w^as  installed  ?  A,     7200  revolutions  per  minute. 

Q.     In  other  words,  it  was  at  its  highest  ? 

A,     That  is  correct. 

Q.     The  maximum. 

A.     It  runs  at  its  highest  at  all  times. 

Mr.  Callaway :    I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Olson: 

Q.  You  stated  that  the  Allen  pins  were  just  like 
they  are  now  when  you  saw  the  device,  the  member, 
after  the  accident?  [66] 

Mr.  Callaway:  No,  he  didn't.  He  didn't  state 
that.    He  said  they  appear  to  be  distorted. 

Mr.  Olson :    I  think  his  testimony  was 

Mr.  Callaway :    All  right. 

Q.     (By  Mr.  Olson)  :    They  were  just  as  they  are 
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now,  they  were  that  way  after  the  accident,  isn't  that 

what  you  said "?    In  other  words,  those  Allen 

The  Court :  Give  the  witness  a  chance  to  answer. 
You  are  starting  another  question. 

The  Witness :  They  were  at  the  time  of  installa- 
tion  

Q.     (By  Mr.  Olson) :    No.    I  am  not  talking 

A.    on  the  flat  spots. 

Q.     I  am  not  talking  about  that.     I  am  talking 

about — are  the  Allen  i3ins  in  the  same  condition — 

iwhat  was  the  word  used — do  they  look  the  same  to 

you  now  as  they  did  after  you  examined  that,  after 

the  accidents 

A.    Yes,  they  look  the  same  to  me. 

The  Court:  If  you  remove  the  Allen  pins,  and 
assume  the  other  pin  was  against  the  cut  there, 
would  it  not  take  quite  a  pressure  to  pull  that  off, 
nevertheless,  without  the  Allen  pins  in  there  ? 

The  Witness :    I  believe  it  would. 

Q.  (By  Mr.  Olson)  :  In  other  words,  if  you 
took  the  Allen  j)ins  out  now  and  that  other  pin — 
jWhat  do  you  call  it,  a  cotter  pin [67] 

A.     That  is  a  key^vay. 

Q.     All  right.     If  the  keyway  was  in  and  you 
took  the  Allen  pins  out,  you  couldn't  take  it  and 
pull  it  off  the  shaft  with  your  hands,  could  you  ? 
I    A.     No,    You  would  have  to  pry  it  off. 

Q.  Did  you  tighten  the  cutters  before  you  in- 
stalled that?  A.     Yes. 

Mr.  Olson  :  That  is  all. 
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Recross-Examination 
By  Mr.  Callaway : 

Q.  Did  Mr.  Byrne  assist  you  in  any  way  in  in- 
stalling tins  macliine'? 

A.     It  is  not  his  work,  sir. 

Q.  I  didn't  ask  you  that.  I  asked  if  he  assisted 
you  in  any  way  in  installing  the  device  ? 

A.     No,  sir. 

Q.  Did  he  assist  you  in  any  way  in  adjusting  or 
installing  the  cutting  blades  ?  A.     No,  sir. 

Q.  Let's  straighten  this  out.  This  pin  that  fits 
into  the  slot,  that  doesn't  have  any  identation  for  a 
screwdriver  to  fit  in,  or  anything  of  that  sort  ?  That 
smooths  down  to  the  same  surface  as  the  shaft,  is 
that  right?  A.     That  is  correct.  [68] 

Mr.  Callaway:     That  is  all. 

Mr.  Olson:  Was  Mr.  Byrne  present  when  you 
installed  that  part  *? 

The  Witness:     Yes,  sir. 

Mr.  Olson :     That  is  all. 

Mr.  Callaway :  Who  is  Mac,  may  I  ask  1  Who  is 
Mac? 

The  Witness:     Mac? 

Mr.  Callaway:  Yes.  Some  fellow  that  worked 
out  there  you  called  Mac. 

The  Court :     He  did  not  mention  a  Mac. 

Mr.  Callaway:     You  don't  remember  him? 

The  Witness:     No. 

Mr.  Callaway:     That  is  all. 
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The  Court:     Step  down. 
(Witness  excused.) 

The  Court:  It  might  be  a  good  idea  to  pass 
Plaintiff's  Exhibit  2  to  the  jury. 

Mr.  Olson:  All  right.  This  is  very  heavy  and 
very  dangerous.  I  will  give  you  the  box  with  the 
other  parts  in  it. 

The  Court :     Call  your  next  witness. 
'    Mr.  Olson:     Mr.  Leewenkamp.  [69] 

CORNELIUS  LEEWENKAMP 

icalled  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  f  ollow^s : 

The  Clerk:     What  is  your  name,  please? 
The  Witness:     Cornelius  Leewenkamp. 

Direct  Examination 
By  Mr.  Olson : 

Q.  Mr.  Leewenkamp,  where  are  you  employed  at 
;he  present  time? 

A.     Associated  Manufacturing   Company,   Pasa- 
iena. 
'  Q.    As  a  salesman?  A.    Yes,  sir. 

Q.  Were  you  employed  by  the  Selby  Company 
n  the  month  of  October  of  1948  ?  A.     I  was. 

Q.  Speak  up,  Mr.  Leewenkamp,  so  we  can  all 
lear  you.    You  were  ?  A.     Yes. 

Q.    In  what  capacity  were  you  employed? 

A.    I  was  shop  superintendent. 
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Q.     Of  Selby's?  A.    Yes. 

Q.  Did  you  duties  concern  themselves  with  hav- 
ing anything  to  do  with  the  wood  in  the  shop  being 
used?  [70]  A.     Yes,  sir. 

Q.     What  were  those  duties  concerning  wood  ? 

A.  To  see  that  we  had  an  adequate  amount  of 
pine  in  the  shop  for  the  production  for  the  follow- 
ing day,  as  well  as  the  operating  day. 

Q.  Were  you  working  in  the  shop  on  the  day  of 
October  28,  1948?  A.     Yes,  sir. 

Q.  Do  you  know  what  kind  of  wood  Mr.  Byrne 
was  w^orking  with  on  that  date  ?         A.     White  pine. 

Q.  Where  was  that  wliite  pine  kept  that  Mr. 
B}T:ne  was  working  on? 

A.     You  mean  before? 

Q.  Before  the  accident?  It  was  kept  outside 
and  then  brought  inside  the  plant. 

Q.  Do  you  know  when  this  particular  lot  of  white 
pine  was  brought  inside  the  plant,  to  be  machined? 

A.     Yes,  sir. 

Q.    When? 

A.  It  was  brought  in  approximately  3:00  o'clock 
a  Wednesday  afternoon.  The  date  I  cannot  be  cer- 
tain of. 

Q.  Do  you  know  what  was  done  with  the  wood 
when  it  was  brought  in  ?  [71]  A.     Yes,  sir. 

Q.  Will  you  explain  to  the  jury  and  court  what 
was  done? 

A.  The  lumber  was  brought  in.  It  was  random 
lengths  and  widths.  It  was  cut  up  into  37-inch- 
length  pieces.    It  was  also  ripped. 
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Q.    What  do  you  mean  by  "ripped"? 

I     A.     It  was  taken  to  a  joiner  and  one  edge  joined 

first.     Then  it  was  taken  to  a  rip-saw,  which  is  a 

table  saw  with  a  rii^ping  blade  on  it,  and  it  was 

cut  to  widths,  such  as  5,  6,  7,  and  8  inches  in  width. 

Then  it  was  taken  to  the  sander  and  sanded  two 
sides  of  it,  and  then  taken  to  the  shaper  which  Mr, 
Byrne  was  operating,  to  make  the  raised  panels  for 
the  doors. 

Q.  Did  the  men  who  perform  those  operations 
iyou  just  described  have  any  instructions  regarding 
finding  any  knots  or  foreign  substances  in  any  wood 
,they  cut  ?  A.     Yes. 

Q.     Who  gave  those  instructions? 

Mr.  Callaway:  I  object  to  that  as  being  self- 
serving,  and  hearsay. 

The  Court:  I  cannot  see  the  materiality  of  that. 
a  will  sustain  the  objection.  We  are  concerned  with 
;this  particular  piece  of  wood.  The  objection  will 
{be  sustained. 

Q.  (By  Mr.  Olson) :  You  recalled  this  particu- 
ilar  lot  of  wood  that  Mr.  Byrne  was  cutting,  is  that 
|)3orrect  ?  A.     Yes. 

i  The  Court :  If  he  knows  what  was  done,  all  right. 
I  What  instructions  were  given  is  not  material,  that 
were  given  in  general. 

;  Q.  (By  Mr.  Olson) :  Do  you  use  wood  with 
'oiot-hole  sin  it  for  the  purpose  of  making  panels"? 

A.    No,  sir. 
I    Q.    Why? 
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A.  Because  the  doors  that  we  were  making  at 
the  time  were  supposed  to  be  knot  free. 

Q.     I  don't  know  what  you  mean. 

A.  Eliminating  all  knots  and  blemishes  in  the 
wood,  to  make  a  perfect  door, 

Q.  Do  you  allow  pit  pockets  or  any  blemishes  in 
this  particular  wood?  A.     No,  sir. 

Mr.  Callaway:     I  cannot  hear  you. 

Mr.  Olson :     I  am  sorry. 

Q.  (By  Mr.  Olson)  :  Were  you  in  the  plant 
when  this  panel  raiser  head  was  installed  on  the 
shaper?  A.     Yes,  sir. 

Q.     Did  you  have  occasion  to  see  this  panel  raiser  i 
head  before  it  was  installed?  A.     I  did.  [73] 

Q.     Where  did  you  see  it? 

A.  I  saw  it  when  Mr.  Chirby  took  it  out  of  the 
container,  out  of  the  box  that  it  was  shipped  in. 

Q.    You  were  present  when  he  took  it  out  of  the  ^ 
container  ?  A.     I  was. 

Q.     Was  the  box  sealed  ?  A.     It  was. 

Q.  When  you  saw  that  panel  raiser  head  when 
it  was  taken  from  the  box  were  the  arms  of  the  cut- 
ters in  the  same  position  as  they  are  now? 

A.     No,  sir. 

Q.     Will  you  explam  to  the  jury  in  what  position   { 
they  were,  as  distinguished  from  what  position  they 
are  now?  i 

A.  I  believe  you  call  this  No.  2,  don't  you,  and 
this  No.  1  (indicating)  ? 

Q.  For  clarification,  we  will  call  the  upper  cutter 
No.  2  and  the  lower  cutter  No.  1. 
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A.  This  No.  2  cutter  was  turned  so  that  this  arm 
was  between  these  two  here  (indicating).  In  other 
words,  it  was  sticking  out  right  here,  and  that  made 
all  three  of  them  come  in  between  these  two  (indi- 
cating). 

Q.  In  other  words,  it  would  be  the  same  as 
though  I  would  take  that  and  turn  it  about  three- 
quarters  of  an  inch,  so  this  would  be  over  here  and 
this  over  here  and  the  broken  [74]  arm,  if  it  were 
there,  would  be  here  between  the  lowers  (indi- 
catmg)  ?  A.     That  is  correct. 

Q.  That  is  the  way  it  was  when  taken  from  the 
sealed  box'?  A.     Yes. 

Q.  Did  you  observe  whether  this  arm  was  on  it 
when  it  was  taken  from  the  sealed  box? 

A.     It  was. 

Q.  Did  you  observe  whether  this  blade  was 
broken  when  taken  from  the  sealed  box  (indi- 
cating) ?  A.     It  was  not  broken. 

Q.  Were  these  drill  holes,  a  part  of  No.  2  and 
a  part  of  No.  1,  drilled  in  there  at  that  time? 

A.     No,  sir. 

Q.  Were  you  present  when  Mr.  Chirby  installed 
chat  part  on  the  shaper?  A.     No,  sir, 

Q.     Did  you  witness  the  accident  ? 

A.     No,  sir. 

Q.  Did  3"ou  know  theer  was  an  accident  on  Oc- 
1  fcober  28th  in  which  Byrne  was  involved  ? 

A.    Yes,  sir. 

Q.     How  did  you  know  about  it? 
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A.     From  one  of  the  other  men  in  the  plant.  [75] 

Q,     Did  you  go  over  to  the  scene  of  the  accident? 

A.     Not  immediately,  no. 

Q.     But  you  did  go  ? 

A.  Approximately  two  hours  after  the  accident 
happened,  yes. 

Q.  Was  that  panel  raiser  head  on  the  shaper 
when  you  got  there?  A.     Yes,  sir. 

Q.     Did  you  observe  it?  A.     Yes,  sir. 

Q.     Was  it  in  substantially  the  same  condition  as|( 
you  find  it  now?  A.     Yes,  sir. 

Q.  Getting  back  to  the  time  you  saw  the  shaper 
when  it  was  taken  out  of  the  box,  did  you  notice 
whether  that  hole  that  I  am  pointing  to  on  part 
No.  2  was  there? 

A.  I  couldn't  say.  I  don't — I  couldn't  answer 
that. 

Q.     You  don't  know  whether  it  w^as  there  or  not? 

A.  No,  I  didn't  look  that  close.  It  was  appar- 
ently hard  to  see. 

Q.  Was  that  hole  there  when  3'ou  looked,  after 
the  accident  when  you  looked? 

A.     I  don't  remember — yes. 

Q.     Yes,  that  hole  was  there? 

A.     That  hole  was  there.  [76] 

Q.  Did  you  observe  this  broken  arm  when  you 
saw  it  after  the  accident  (indicating)  ? 

A.     I  did. 

Q.  Was  this  hole,  which  I  designate  as  a  blow- 
hole, present  when  you  saw  it  after  the  accident? 
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A.     Yes. 

Q.  And  it  was  approximately  the  same  size  and 
shape  as  it  is  now  ?  A.     Yes. 

Q.  I  understand  that  this  cutter  was  broken  off, 
is  tliat  correct  (indicating)  ?  A.     Yes. 

Q,  But  these  little  holes,  the  drill  holes,  weren't 
there  ^  A.     No. 

Q.  To  your  knowledge  was  the  soft  pine  which 
Mr.  Byrne  was  cutting  on  the  occasion  of  this  acci- 
dent wet  ?  A.     No,  sir. 

Q.     How  do  you  know  it  wasn  't  wet "? 

A.  Well,  to  my  knowledge  the  lumber  had  been 
tested  with  some  type  of  an  indicator.  I  don't  re- 
member the  name.  I  don't  recall  the  name  of  the 
indicator.    To  my  knowledge,  it  was  dry. 

Q.  The  test  you  refer  to,  is  that  a  test  for  lumber 
ivetness"?  [77]  A.     Yes. 

Mr.  Olson:     I  think  that  is  all. 

The  Court:     Cross-examine. 

Cross-Examination 
By  Mr.  Callaway: 

Q.  Mr.  Leewenkamp,  did  you  give  this  cutter  at 
my  time  to  Mr.  Byrne  to  install "?  A.     No,  sir. 

Q.  Did  you  have  an  employee  there  that  was 
K:nown  as  Mac  at  that  time"? 

A.  I  don't  think  so.  There  are  so  many  men 
ihere  it  is  hard  to  say. 

Q.  All  right.  Did  you  give  any  of  the  blades  to 
^r.  Byrne  to  install?  A.     No,  sir. 
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Q.  Do  I  understand  you  correctly  that  you  gave 
the  whole — you  didn't  have  any  extra  blades,  I  take 
it?  A.     No,  sir. 

Q.  You  gave  the  whole  machine  that  was  boxed 
up,  or  the  device  that  was  boxed  up  to  Mr.  Chirby? 

A.     To  Mr.  Chirby,  yes. 

Q.     Did  you  see  him  install  this  ? 

A.     No, 

Mr.  Callaway :     That  is  all. 

The  Court:  Did  you  see  him  take  it  out  of  the 
box"?  [78] 

The  Witness :     I  did. 

Mr.  Callaway :  I  take  it  it  was  a  new  device  and 
you  examined  it  rather  closely. 

The  Witness:     Yes. 

Mr.  Callaway:  You  did  not  see  anything  that 
appeared  to  be  wrong  with  it,  did  you? 

The  Witness:     No. 

Mr.  Callaway:  It  looked  like  a  well-machined 
new  tool  ? 

The  Witness :     To  my  knowledge,  yes. 

Mr.  Callaway :     That  is  all. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 
Mr.  Olson:     Mr.  Byrne. 
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WILLIAM  J.  BYRNE 

the  plaintiff  herein,  called  as  a  witness  in  his  own 
behalf,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :     What  is  your  name,  please  ? 
The  Witness:     William  J.  Byrne. 

Direct  Examination 
By  Mr.  Olson : 

Q.  You  will  have  to  keep  your  voice  up,  now,  Mr. 
Byrne,  [79]  so  we  can  all  hear  you.  Where  do  you 
reside?  A.     In  Alhambra. 

Q.     Are  you  married?  A.     Yes,  sir. 

Q.     Do  you  have  any  children  1  A.     Yes,  sir. 

Q.     How  many?  A.     Two. 

The  Court:     Is  he  an  expert? 

Mr.  Olson:  No.  I  am  introducing  him  to  the 
jury.    He  is  the  plaintiff. 

The  Court:     All  right.    I  didn't  get  his  name. 

Q.     (By  Mr.  Olson) :     How  old  are  you? 

A.     Thirty-four. 

Q.  Were  you  ever  employed  by  the  Selby  Com- 
pany? A.     Yes,  sir. 

Q.     When  were  you  first  employed  ? 

A.     Oh,  about  October  of  1948. 

Q.  Were  you  ever  employed  by  any  woodworking 
concerns  before  you  were  employed  by  the  Selby 
Company?  A.     Yes,  sir. 

Q.     Which  ones? 

A.     Glendale  Lumber  Company. 
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Q.     Any  others  ?  A.     No,  sir.  [80] 

Q.  How  long  did  you  work  for  the  Glendale 
Lumber  Company"?  A.     About  three  years. 

Q.     What  were  your  duties  there  % 

A.  I  had  charge  of  the  mill,  the  saws,  the  planers, 
joiners,  the  handsaws. 

Q.  You  worked  with  those  kinds  of  devices  for 
about  approximately  three  years,  is  that  correct? 

A.     Yes. 

Q.     Before  you  got  your  job  with  Selby? 

A.     Yes,  sir. 

Q.  When  you  were  employed  by  Selby,  what  ca- 
pacity were  you  employed  in  % 

A.     Well,  I  was  classed  as  a  millman. 

Mr.  Callaway:  I  move  to  strike  that  out,  as  to 
what  he  was  classed  as,  as  not  responsive. 

The  Court :  That  is  not  an  objection.  We  do  not 
follow  the  absurd  rule  some  of  you  lawyers  have  had 
the  legislature  write  into  the  statute  books,  that  an 
answer  is  not  good  if  it  is  not  responsive.  A  witness 
can  give  facts. 

Mr.  Callaway :     Your  Honor,  we  practice  so  much  {j 
in  the  State  Courts 


The  Court:  I  know  that.  We  are  not  required 
to  follow  the  State  rules.  If  we  follow  them  we  are 
warned  by  the  Rules  to  favor  rules  that  favor  ad- 
missibility, rather  than  [81]  those  that  exclude. 
Since  the  new  rules  were  enacted  not  a  case  has 
been  reversed  in  the  Circuit  Court  of  Appeals  in  12 
years  on  admissibility  of  testimony. 

Q.     (By  Mr.   Olson) :    What  were  your  duties 
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when  you  were  employed  by  Selby  Company? 

A.     To  run  the  sander,  the  shaper,  the  cutoff  saw, 
the  table  saws,  and  to  check  the  material. 

Q.     What  were  your  earnings  in  October  of  1948 
from  the  Selby  Company? 

A.     I  believe  it  was  $1.50  an  hour. 

Q.     $1.50  an  hour.   How  many  hours  a  week  did 
you  work? 

A.     It  varied.   Sometimes  we  had  overtime. 

Q.     The  average?  A.     40  to  48. 

Q.     40  to  48  hours  a  week?  A.     Yes,  sir. 

Q.     Have   you   ever   worked   with   panel   raiser 
heads  or  cutters  of  that  nature  before  ? 

A.     Yes,  sir. 

Q.     The  last  place  you  said  you  worked,  before, 
what  was  the  name  of  that  place  ? 

A.     Glendale  Lumber  Company. 

Q.     At  that  place  you  used  cutters  of  that  nature  ? 

A.    No. 

Q.     Where  did  you  use  them  ?  [82] 

A.     At  the  Selby  Company. 

Q,     Calling  your  attention  to  October  28,  1948, 
did  you  receive  an  injury  on  that  date  ? 

A.    Yes,  sir. 

Q.    What  did  you  do  ?  What  were  you  doing  just 
before  you  received  this  injury? 

A.     I  was  running  a  panel  through  this  raiser 
head. 

Q.    Getting  back  to  that  raiser  head,  when  did 
you  first  see  that  raiser  head  ? 

A,     About  a  day  and  a  half  before  it  was  in- 
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stalled. 

Q.  Where  did  you  see  if?  Where  did  you  first 
see  it? 

A.  When  it  was  brought  over  to  the  machine  to 
be  installed. 

Q.  By  whom  was  it  brought  over  to  the  machine 
to  be  installed?  A.     Mr.  Chirby. 

Q.    You  watched  him  install  it  ? 

A.     Yes,  sir. 

Q.     Did  you  assist  in  the  installation  ? 

A.     No,  sir. 

Q.  Did  you  observe  Mr.  Chirby  or  anyone  else 
test  the  apparatus  as  installed,  after  it  had  been  in- 
stalled? A.     Yes,  sir. 

Q.    What  test  did  you  observe  them  to  make? 

A.     For  fitness,  testing.  [83] 

Q.     That  is  a  conclusion. 

A.  Testing  the  shaft  for  looseness,  straightness 
and  testing  the  depth  of  the  cut,  and  so  on. 

Q.     Did  you  make  any  test? 

A.  After  it  was  installed  I  took  the  wrench  that 
Mr.  Chirby  used  to  tighten  the  top  of  this  cutter 
head,  to  make  sure  myself  that  it  was  tight. 

Q.  Did  you  give  it  a  preliminary  run  after  you 
did  that?  A.     Yes,  sir. 

Q.     Did  you  notice  any  vibration? 

A.     No,  sir. 

Q.  By  the  way,  when  you  did  take  this  wrench, 
could  you  get  any  more  turn  to  it  ?  A.     No,  sir. 

Q.     Is  this  the  wrench  you  used  (indicating)  ? 

A.     Yes,  sir. 


I 
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Q.  To  your  knowledge  is  this  the  bolt  that  was 
used  to  attach  this  to  the  spindle  on  the  shaper"? 

A.     Yes,  sir. 

Q.  Calling  your  attention  to  Plaintiff's  Exhibit 
No.  3,  I  will  ask  you  if  this  picture  that  appears 
in  the  front  cover  is  a  picture  of  the  shaper  upon 
which  you  were  working.  Not  the  exact  one,  but 
the  same  type  of  shaper  you  were  working  on  at 
the  time  of  the  accident  ?  [84]  A.     Yes,  sir. 

Q.  You  say  that  the  man  in  that  photograph  is 
standing  in  a  similar  or  almost  exact  position  as 
you  were  at  the  time  of  the  accident  I 

A.     Yes,  sir. 

Q.  Calling  your  attention  to  page  No.  3  of  the 
same  pamphlet  again,  is  that  a  picture  of  the  same 
type  of  device  upon  which  you  were  working"? 

A.     That  is  the  front  side  of  it. 

Q.     The  picture  on  the  front  is  whati 

A.     It  is  looking  at  it  endways. 

Q.  Will  you  show  me  on  the  picture  on  page  No. 
3  what  is  the  spindle "? 

A,  It  is  this  middle  part  coming  up  through  the 
;  table  here  (indicating). 

Q.  You  are  j^ointing  to  the  shaft  coming  up  out- 
iside  the  top  of  the  table?  A.     Yes. 

Q.  At  the  time  of  the  accident  were  there  two 
cutters  on  this  shaper  or  only  one  ? 

A.     I  don't  believe  I  understand  your  question. 

Q.  At  the  time  of  the  accident  were  there  two 
raiser  heads  installed  or  just  one  f 

A.     Just  the  one. 
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Q.  In  other  words,  the  other  spindle  wasn't  be- 
ing used*?  [85] 

A.     That  is  right.  | 

Q.     What  kind  of  wood  were  you  working  with' 
at  the  time  of  the  accident?  A.     Pine. 

Q.  Calling  your  attention  to  Plaintiff's  Exhibit 
1,  is  this  similar  to  the  wood  upon  which  you  were 
working  at  the  time  of  the  accident? 

A.     That  is  very  similar  to  it. 

Q.  Is  it  the  same,  approximately  the  same  width 
and  length? 

A.  To  the  best  of  my  knowledge  it  is  the  same 
length.  I  believe  it  may  have  been  an  inch  or  two 
wider. 

Q.     Which  may  have  been 

A.     This  way  (indicating). 

Q.     Which  one?  This  may  have  been,  or  yours? 

A.     Mine. 

Q.  The  one  you  were  working  on  might  have 
been  wider  than  this?  A.     Yes. 

Q.  Will  you  show  the  jury  this,  assuming  this  is 
the  platform  of  the  shaper  (indicating),  what  you 
were  doing  with  that  wood  at  the  time  of  the  acci- 
dent? 

A.  This  cutter  blade  here  is  revolving,  and  you 
take  the  board  and  push  it  through  this  way,  and 
these  arms,  when  it  gets  through,  comes  out  to  thif 
finished  cut  (indicating).  [86] 

Q.  In  other  words,  it  makes  these  beveled  edge; 
on  each  side?  A.     That  is  right. 

Q.  And  cuts  the  bottom  and  the  top  at  the  sam< 
time  ?  A.     That  is  right. 
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Q.  To  your  knowledge  had  anyone  else  worked 
with  that  panel  raiser  head,  other  than  you? 

A.     No,  sir. 

Q.     Before  it  broke,  that  is?  A.     No,  sir. 

Q.     When  did  you  first  do  any  work  with  if? 

A.  It  was  about  3 :00  o  'clock  in  the  afternoon  of 
the  27th. 

Q.  What  were  you  working  with  about  3:00 
o'clock,  until  quitting  time,  on  that  date"? 

A.     The  same  type  of  soft  pine  wood. 

Q.  Doing  the  same  work  you  have  just  described 
to  the  jury?  A,     The  same  type. 

Q.     What  time  did  you  quit? 

A.     Four  o'clock. 

Q.  What  time  did  you  report  to  work  on  what- 
ever day  it  was,  October  28,  1948? 

A.     Eight  o'clock. 

Q.  You  immediately  proceeded  again  to  go  to 
work?   [87]  A.     Yes. 

Q.     The  same  wood  and  the  same  panel  head  ? 

A.     Yes. 

Q.  Before  the  accident  did  you  observe  anything 
out  of  the  ordinary  about  the  operation  and  per- 
formance of  that  panel  raiser  head? 

A.  I  had  just  finished  checking  the  panel  head 
and  the  motor  and  the  belt  and  the  whole  machine, 
before  I  started  it  up. 

Q.  That  is  not  my  question.  Listen  to  my  ques- 
tion again.  A.     All  right. 

Mr.  Olson :     Will  you  please  read  the  question. 
(The  question  was  read.) 

The  Witness:     No. 


142  Woodworkers  Tool  Works,  etc. 

(Testimony  of  William  J.  Byrne.) 

Q.  (By  Mr.  Olson)  :  It  worked  just  like  any 
other  cutter  you  had  been  working  with  *? 

A.     Yes. 

Q.  Now,  what  time,  to  the  best  of  your  knowl- 
edge, did  this  accident  occur"? 

A.     About  8:35  in  the  morning. 

Q.  Did  you  have  any  warning  that  it  was  going 
to  occur?  A.     I  heard  a  faint  click. 

Q.  While  you  were  working  with  this  wood  you 
heard  a  faint  click  ?  [88]  A.     Yes. 

Q.  What,  if  anything,  did  you  do  when  you 
heard  that  click? 

A.     I  went  below  the  table  top. 

Q.  You  drojDped  below  the  table  top  when  you 
heard  the  click'?  A.     Yes,  sir. 

Q.  Calling  your  attention  again  to  Plaintiff's 
Exhibit  3,  the  front  page,  you  say  that  is  the  relative 
position  you  were  standing  in  at  the  time  of  the 
accident"?  A.     Yes,   sir. 

Q.  In  other  words,  when  you  dropped  then  you 
would  be  just  where  this  man  would  be  if  he  fell 
down?  A.     Yes,  sir. 

Q.     Do  you  know,  of  your  own  personal  knowl- 
edge, how  fast  that  shaper  was  going  at  the  time  of 
the  accident  ? 
(Testimony  of  William  J.  Byrne.) 

A.  It  was  supposed  to  be  around  7200  r.p.m. 's, 
revolutions  per  minute. 

Q.  You  can  assume  it  was  going  7200  revolutions 
per  minute  when  the  accident  happened? 

A.     Yes. 

Q.    As  I  get  it  now  you  heard  a  sharp  click  and 
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you  dropped  to  the  ground?  A,     Yes. 

Q.  You  dropped  to  the  ground  when  that  hap- 
pened? [89]  A.     Yes. 

Q.     Then  what  happened? 

A.  I  stayed  underneath  the  table  imtil  it  had 
quieted  down  and  things  had  stopped  dropping. 

Q.  What  do  you  mean  "things  had  stopped 
dropping"? 

A.  Well,  the  piece  of  board  I  was  working  with 
and  in  a  mill  there  are  certain  pipes  and  so  forth 
around,  and  whatever  broke  off  of  this  blade  here 
was  coming  down — or  you  could  hear  something 
falling.    I  wanted  to  stay  out  of  the  way. 

Q.     Then   what   happened   after   the   place   had 
i quieted  down? 

A.  I  got  up  and  looked  around,  to  see  if  anybody 
•was  around,  or  anything.  That  perhaps  somebody 
would  have  been  hit  by  whatever  flew  apart. 

Q.     Then  what  did  you  do  ? 

A.  Then  I  started  to  look  at  the  machine,  to  see 
what  happened. 

Q.  Did  you  find  you  were  injured  yourself  in 
any  way? 

I  "'A.     I  took  a  quick  look  at  the  machine  and  then 
I  figured  I  had  better  look  at  myself. 

Q.     Did  you  finally  look  at  yourself? 

A.    Yes. 

Q.  What  did  you  observe  when  you  looked  at 
yourself? 

A.  That  my  hand  was  cut  across  the  palm,  and 
my  little  finger  was  just  barely  on.  [90] 
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Q.     Was  it  bleeding^  A.     Yes,  sir. 

Q.     What  did  you  do  nexf?  1 

A.  Well,  I  grabbed  my  right  hand  with  my  left, 
and  I  started  to  get  somebody  to  take  me  to  the 
doctor. 

Q.     Did  somebody  take  you  to  the  doctor? 

A.  One  of  the  fellows  ran  and  got  the  owner  of 
the  plant  and  he  said  that  his  car  was  right  outside 
the  door,  and  he  took  me  to  the  doctor  immediately. 

Q.     What  doctor  did  he  take  you  to  ? 

A.     Dr.  Detwiler. 

Q.  Getting  back  to  the  shaper,  as  displayed, 
again,  on  page  1  of  this  Plaintiff's  Exhibit  3,  was 
there  any  guard  or  device  on  the  top  of  that  shaper 
surrounding  this  panel  raiser  head  which  is  not 
shown  on  this  picture  on  the  one  which  you  were 
operating'?  A.     Yes,  sir. 

Q.    What  were  they? 

A.  There  was  a  guard  in  the  back  of  this  blade, 
to  keep  the  material  you  are  running  through  it 
from  going  into  the  machine  too  far. 

Q.     Was  the  guard  on  this  picture  also  on  there? 

A.     Yes,  sir. 

Q.  That  appears  to  me  to  be  two  steel  arms  with 
a  board  underneath,  is  that  correct?  [91] 

A.     Yes,  sir. 

Q.     What  is  the  purpose  of  that  guard? 

A.  That  is  to  hold  the  material  from  coming  up. 
It  is  a  spring  action  and  it  holds  down  tight  on  the 
board  that  you  run  through.  Just  tight  enough  you 
can  push  it  through. 
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Q.  Is  it  my  understanding  that  when  yon  are 
pushing  that  piece  of  board  through  this  raiser  head 
you  have  a  guard  coming  down,  coming  down  and 
pressing  it  down,  and  the  guard  has  a  spring  to  it 
so  it  stays  in  between?  A.     That  is  right. 

Q.     Where  is  the  other  guard? 

A.  It  comes  right  across  the  top  of  this  blade 
here  (indicating).  Of  course,  there  is  an  opening 
there  so  the  blades  can  go  through. 

Q.     That  guard  isn't  shown  on  this  picture? 

A.     No,  sir. 

Q.  But  it  was  present  on  the  shaper  which  you 
were  using?  A.     Yes,  sir. 

Q.     Are   you   right   or   left-handed? 

A.     Right-handed. 

Q,     It  was  your  right  hand  that  was  cut? 

A.     Yes,  sir. 

Q.  You  say  when  you  got  up  off  the  floor  and 
everything  had  quieted  down  you  looked  at  the  panel 
raiser  head,  is  that  [92]  right?  A.     Yes. 

Q.    When  did  you  next  see  it  after  that? 

A.    About  a  month  ago. 

Q.     Where?  A.     In  your  office. 

'  Q.  Do  you  know  whether  this  hole  in  part  No.  2 
was  there  when  you  observed  it  being  installed?  If 
you  don't  remember,  say  so. 

A.     I  don't  remember. 

Q.  You  don't  know  whether  there  was  a  pin  in 
'there  or  not?  A.     No,  sir. 

Q.    Was  the  position  of  the  arms  on  the  cutter 
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at  the  time  it  was  installed  the  same  as  they  are 

now?  A.     No,  sir. 

Q.  What  position  were  they  when  you  saw  it, 
when  you  saw  Mr.  Chirby  install  it  ? 

A.  The  top  arms  were  in  between  the  two  bottom 
arms   (indicating) . 

Q.  Is  that  the  way  most  cutters  are,  that  you 
have  used?  A.     This  style  is,  yes,  sir. 

Q.  When  you  observed  this  cutter  after  the  acci- 
dent, did  you  observe  whether  or  not  the  cutter  on 
this  upper  arm,  the  blade  on  this  upper  arm  was 
broken  off?  [93] 

A.  Would  you  clarify  that?  Do  you  mean  im- 
mediately after  the  accident? 

Q.     Yes. 

A.    At  that  time  I  did  not  notice  it. 

Q.  Did  you  notice  whether  this  blow-hole  was 
there?  A.     Yes,  sir. 

Q.     You  noticed  that  right  after  the  accident? 

A.    Yes,  sir. 

Q.  Did  you  personally  pick  up  the  pieces  of  this, 
or  did  someone  else?  A.     Someone  else. 

Q.     Do  you  know  who  ?  A.     No,  sir. 

Q.     Now^,  what  did  Dr.  Detwiler  do  for  you? 

A.  He  X-rayed  my  hand,  cleaned  it  out.  He 
checked  the  X-rays  to  see  what  he  had  to  do.  He 
repaired  the  hand,  put  the  cast  on  and  followed  up 
with  periodic  checkups. 

Q.  How  many  times  did  you  go  to  Dr.  Detwiler  1 
I  don't  mean  exactly,  miless  you  know  exactly.  Jus1 
approximately. 
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A.  Twice  a  week  for  a  number  of  weeks.  I  don't 
recall  how  long,  several  months. 

Q.     What  did  he  do  when  you  went  to  him? 

A.  He  checked  my  hand  for  circulation,  for  re- 
flexes, and  the  amount  of  movement  I  could  get 
into  it. 

Q.     Did  he  ever  sew  your  hand  ?  [94] 

A.     It  was  sewn. 

Q.     AVhen  was  it  sewn? 

A.  After  he  had  repaired  the  tendons  and  re- 
paired the  inside  of  the  hand. 

Q.  I  asked  you  when  is  that,  the  time  you  went 
right  after  the  accident? 

A.     The  day  of  the  accident. 

Q.  You  stayed  there  until  all  that  repair  was 
done  ?  A.     Yes. 

Q.  He  X-rayed  you  and  sewed  the  tendons  and 
sewed  your  hand?  A.     Yes. 

Q.     Did  he  put  it  in  a  cast?  A.     Yes,  sir. 

Q.    How  long  did  you  wear  the  cast? 

A.  From  October  28th  mitil  approximately  a 
week  before  Christmas. 

Q.    Was  it  a  plaster  cast?  A.     Yes. 

Q.  Do  you  know  how  much  money  you  owe  Dr. 
Detwiler?    Or  have  you  paid  him? 

A.    No,  sir. 

Q.  Did  you  go  to  any  other  doctor  besides  Dr. 
Detwiler?  A.     Yes,  sir. 

Q.    At  whose  request?  [95] 

A.    At  your  request  and  the  insurance  company's. 
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Q.     What  is  liis  name "? 

A.     Dr.  Joseph  Boyes. 

Q.     How  many  times  did  you  see  him? 

A.     Five  or  six  times,  to  the  best  of  my  knowl" 
edge. 

Q.     What  did  he  do  for  you,  if  anything? 

A.  He  checked  my  hand,  my  fingers,  my  grip, 
and  he  had  me  wear  a  brace,  an  elastic  band  on  my 
hand  for  some  time. 

Q.  Do  you  know  what  you  owe  or  what  you 
have  paid  Dr.  Boyes,  if  anything? 

A.     No,  sir,  I  don't. 

Q.     Did  you  go  to  any  other  doctor? 

A.     Dr.  Sutherland. 

Q.     Did  he  make  an  examination  of  your  hand? 

A.     Yes,  sir. 

Q.  Did  he  make  any  recommendations  as  to  what 
treatment  you  should  have  for  that  hand  ? 

Mr.  Callaway:     I  object  to  that. 

Mr.  Olson:     I  will  strike  it. 

Q.  (By  Mr.  Olson)  :  Will  you  tell  the  jury  as 
much  as  you  know  what  is  the  matter  with  your 
hand  right  now? 

A.  My  hand  will  not  bend  all  the  way.  This  finger 
will  not  close  all  the  way  (indicating).  I  have  a 
loss  of  grip  in  it.  I  cannot  hold  anything.  In  driv- 
ing a  car,  if  I  go  to  make  a  left  turn  I  don't  hav( 
enough  strength  in  it  to  turn.  [96]  I  can,  but  ni} 
hand  will  tend  to  slip  o:ff  the  wheel. 

I  cannot  lift  anything  as  heavy  as  I  used  to,  anc 


vs.  William  J.  Byrne  149 

(Testimony  of  William  J.  Byrne.) 
it  is  always  mmib.    With  the  least  bit  of  cold  or 
dampness  it  is  just  like  a  weight.    It  also  affects 
this  finger  and  the  palm  of  my  hand,  where  the 
tendons  and  bones  were  broken   (indicating). 

Q.  How  much  can  you  bend  your  little  finger, 
Mr.  Byrne?  A.     (Demonstrating.) 

Q.     You  can't  bend  it  any  more  than  that? 

A.     No,  sir. 

Q.     Do  5^ou  have  a  scar  on  your  hand? 

A.     Yes,  sir. 

Q.  Is  that  scar  caused  by  reparative  surgery  or 
'by  the  accident  itself? 

A.     To  the  best  of  my  knowledge  it  was  caused 
by  the  accident,  where  my  hand  was  cut  open. 
I     Q.    You  say  you  broke  the  bone  in  your  hand  by 
'being  hit  by  this  part,  you  broke  the  bone  in  your 
|iright  finger? 

A.  This  joint  here  was  broken  clear  through, 
cut  clear  through  (indicating). 

Q.  For  the  purpose  of  saving  time  at  another 
I  time  I  will  have  the  jury  look  at  that  scar.  I  don't 
lithink  it  is  necessary  now. 

I     Now,  you  were  out  of  work  after  the  accident? 
j    A.    Yes.  [97] 

Q.    Your  hand  was  in  a  cast?  A.     Yes. 

Q.    You  were  under  medical  treatment? 
j    A.    Yes. 

I    Q.    The  accident  happened  on  October  28th,  of 
1948,  did  it  not?  A.     Yes,  sir. 

Q.    When  were  you  next  employed  ? 
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A.     It  was  on  or  about  the  lOth  of  January,  1949. 

Q.     That  was  where  ? 

A,     At  the  Selby  Company. 

Q.     How  long  did  you  work  there? 

A.  I  believe  it  was  sometime  during  the  first 
week  of  February.   I  don't  recall  the  exact  date. 

Q.  Then  you  were  laid  off  from  the  Selby  Com- 
pany? A.     Yes,  sir. 

Q.  Then  when  did  you  go  to  work  for  anyone 
else  ?  A.     I  did  nothing  until  July. 

Q.     Of  what  year?  A.     1949. 

Q.    You  were  unemployed  until  July  of  1949? 

A.     Yes,  sir. 

Q.     And  then  did  you  go  to  work? 

A.     Yes,  sir. 

Q.     For  whom?  [98] 

A.     I  worked  for  myself. 

Q.     In  what  business? 

A.     In  the  tree  business,  tree  surgery. 

Q.     Are  you  acquainted  with  tree  surgery? 

A.     Yes,  sir. 

Q.    You  went  into  that  business  for  yourself? 

A.     Yes,  sir. 

Q.     Do  you  have  any  employees? 

A.  Yes,  sir,  I  have  to  have  at  least  one  employee 
to  take  my  place  on  account  of  the  loss  of  grip.  I 
am  not  able  to  handle  the  tools.  All  I  can  do  is 
supervise  it. 

Q.     What  is  your  employee's  name? 

A.     William  Rollinson. 
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Q.     How  much  do  you  pay  him'? 

A.     It  varies. 

The  Court:  That  is  not  material.  You  are  not 
pleading  any  special  damages  he  pays  to  an  em- 
ployee, as  a  loss  to  himself.  There  are  no  special 
damages  asked,  other  than  those  incurred  for  medi- 
Ical  care.  You  have  grouped  everything  into  general 
damages. 

Mr.  Olson:  I  agree.  I  will  strike  the  question. 
I  have  redirect  examination.  I  will  take  it  then. 
That  is  all. 

j  The  Court:  May  it  be  stipulated  the  usual  ad- 
monition has  been  given  to  the  jury*? 

Mr.  Olson :     So  stipulate.  [99] 

Mr.  Callaway:     So  stipulate. 

The  Court:     We  will  have  a  short  recess. 
I  (Short  recess  taken.) 

'  The  Court:  If  you  have  thought  of  any  more 
questions  you  want  to  ask  now,  I  will  not  hold  you 
:o  a  technicality,  Mr.  Olson. 

Mr.  Olson :     Thank  you,  your  Honor. 

Q.  (By  Mr.  Olson) :  Mr.  Byrne,  one  very  im- 
oortant  question  I  would  like  to  ask  you  is  this: 
^ho  stopped  the  machine  after  the  panel  raiser  had 
iisintegrated '? 

|,  A.     The  machine  is  equipped  with  a  foot  safety 
'ever  that  acts  as  a  brake,  and  also  stops  the  ma- 
hine. 

As  I  went  under  the  table  I  put  my  left  foot  on 
he  emergency  brake,  and  as  I  went  down  my  weight 
topped  everything. 
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Q.     As  you  went  down  you  stopped  the  machine  1 

A.  The  machine  was  stopped  before  I  hit  the 
floor. 

Q.  You  did  that  with  the  application  of  the 
emergency  brake?  A.     Yes. 

Q.     With  your  foot?  A.     Yes. 

Q.  You  operated  this  panel  raiser  head  for  how 
long  on  October  27,  1948  ?  A.     For  an  hour. 

Q.  For  how  long  on  the  morning  of  October 
28,  1948,  before  it  broke,  did  yon  operate  if? 

A.     Approximately  35  minutes. 

Q.  In  that  approximately  one  hour  and  35  min- 
utes in  which  this  raiser  head  was  being  used,  did 
you  find  the  work  it  was  doing  was  satisfactory? 

A.    Yes. 

Q.    Was  it  making  a  good  clean  cut  ? 

A.  It  made  a  smooth  cut.  There  were  no  obstruc- 
tions. There  were  no  vibrations.  It  was  performing 
perfectly. 

Q.  Is  there  any  particular  reason  that  you  now 
are  engaged  in  the  business  of  tree  surgery?  Or, 
has  your  injury  anything  to  do  with  the  fact  yoL" 
are  now"  engaged  in  the  business  of  tree  surgery? 

A.  My  injury  prohibited  me  from  returning  t( 
mill  work  and  due  to  the  fact  that  it  has  limitec 
the  use  of  my  right  hand,  it  has  eliminated  me  fron 
a  lot  of  office  work.  In  other  words,  I  could  not  ge 
into  most  offices  due  to  the  fact  it  has  impaired  m; 
writing.  I  am  not  able  to  use  adding  machines,  o 
typewriters  with  efficiency. 
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Q.     Prior  to  your  injury  could  you  type"? 

A.     Yes,  sir. 

Q.  It  is  your  testimony  you  can  no  longer  type 
efficiently?  A.     Yes,  sir.  [101] 

Mr.  Olson :     I  think  that  is  all. 

The  Court:     Cross-examine. 

Cross-Examination 

By  Mr.  Callaway: 

Q.  Mr.  Byrne,  this  guard  that  is  shown  on 
Plaintiff's  Exhibit  3,  that  is  attached  by  a  couple 
of  rods  and,  I  take  it,  the  length  of  the  guard  can 

■be  regulated  by  loosening  the  rods  where  they  join 

the  back  parf?  A.     Yes,  sir. 

Q.    How  do  you  loosen  them,  by  this  little  busi- 

•ness  on  top  here  (indicating)  *? 

A.     This  handle  merely  raises  it  and  lowers  it, 

land  then  they  tighten  down  (indicating). 

Q.     How  do  you  change  the  length  of  them,  to 

'make  them  shorter  or  longer? 

•     A.     To   the   best   of   my   recollection   there    are 

::  screws  in  there  that  tighten  the  bar  down  when  you 
get  it  regulated. 

,     Q.     Now,  what  other  tjj)e  of  guard  did  you  say 
was  on  the  machine? 

I     A.    There  was  a  guard  that  fit  along  the  front 
of  this  raiser  head. 

I     Q.    What  type  of  thing  was  it? 

'     A,    It  kept  the  material  from  going  too  far  into 
the  machine. 
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Q.  What  type  of  a  guard  was  if?  Can  you 
describe  it  [102]  for  us,  please,  sirf 

A.  To  the  best  of  my  recollection  it  was  soft 
wood  and  approximately  two  inches  or  better  in 
thickness. 

Q.  How  was  it  attached  to  the  table,  if  it  was 
attached  to  the  table? 

A.  To  the  best  of  my  recollection  it  was  bolted 
down. 

Q.  Mr.  Byrne,  what  struck  this  particular  arm 
that  was  broken  off?  A.     That  I  do  not  know. 

Q.  I  take  it,  of  course,  that  at  the  speed  at 
which  this  top  member  was  traveling  that  you 
couldn't  determine  whether  the  arm  was  broken  be- 
fore the  slipping  took  place  on  the  shaft  or  after- 
ward? A.     No,  sir. 

Q.  Now,  you  didn't  push  that  guard  that  you 
had  your  left  hand  in  against  that,  did  you? 

A.     No,  sir. 

The  Court :  Have  you  any  recollection  when  you 
first  felt  that  you  were  bleeding  or  had  a  cut,  aftei 
you  dropped  under  the  table? 

The  Witness :  After  I  got  up  from  the  floor,  youi 
Honor. 

The  Court:  You  have  no  recollection  of  feeling 
anything  like  a  cut  in  your  hand  as  you  droppec 
below  ? 

The  Witness :     My  right  arm  was  numb. 

Q.  (By  Mr.  Callaway) :  Now,  the  thing  tha 
made  you  [103]  drop  below  was  that  you  heard  .' 
slight  click,  is  that  right?  A.    Yes,  sir. 
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Q.  It  is  not  unusual,  in  operating  machines  like 
this,  to  hear  a  click  of  the  bearing,  is  if? 

A.  When  a  person  has  ojDerated.  woodworking 
tools  for  some  time  they  get  to  differentiate  the 
different  sounds  connected  with  the  particular  ma- 
chine they  are  running.  There  is  a  difference  of 
sound  between  hitting  metal  and  hitting,  we  will  say, 
a  knot,  or  something  snaiDping. 

Q.  You  had  only  operated  this  particular  ma- 
chine an  hour  and  35  minutes  before  this  happened, 
is  that  right?  A.     Yes,  sir. 

Q.  Well,  now,  the  thing  that  you  were  thinking 
labout  as  you  went  under  was  to  get  the  machme  cut 
off,  to  get  to  the  emergency,  was  that  right"? 

A.  Well,  the  emergency  is  in  such  a  position  that 
you  would  automatically  fall  on  it. 

Q.    Let  me   ask  you   this:   Is   there   any   other 

pushbutton  device,  or  anything  like  that  that  you 

could  turn  the  power  off  and  stop  the  machine  with  ? 

■  A.     There  is  the  off  and  on  switch ;  that  will  not 

stop  the  shaft. 

Q.     That  just  stops  the  motor"?  A.     Yes,  sir. 

Q.  Now,  it  is  my  understanding  that  the  first 
itime  you  [104]  ever  saw  this  particular  machine 
.was  when  you  saw  Mr.  Chirby  putting  it  on  the 
ispindle  ? 

A.  That  is  the  first  time  I  have  seen  this  par- 
ticular one. 

Q.    You  didn't  assist  him  in  any  way*? 

A.    No,  sir. 
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Q.  Did  you  make  any  adjustment  on  the  machine 
at  any  time  other  than  the  one  you  told  us  about, 
testing  the  nut  to  see  if  that  was  tight? 

A.     No,  sir. 

Q.  You  recognize  that  blond  gentleman  sitting  in 
the  second  row  back  there,  the  gentleman  sitting 
right  behind  Mr.  Chirby  (indicating)  *? 

A.     No,  sir. 

Q.    What  is  if?  A.     No,  sir. 

Q.     His  name  is  Taylor. 

A.     I  don't  know  Mr.  Taylor. 

Q.  Did  you  have  a  conversation  with  him  at  your 
residence  on  November  18,  1948? 

A.  I  may  have  told  a  representative  of  the  insur- 
ance company 

Q.  You  mean  your  employer's  insurance  com- 
pany 1  A.    Yes. 

Q.  As  a  matter  of  fact,  he  made  himself  known 
to  you  as  [105]  being  a  representative  of  the  Selby 
Company's  compensation  carrier,  didn't  he,  on  No- 
vember 18,  1948,  when  he  came  out  to  your  resi- 
dence 1 

A,  That  was  quite  a  while  ago  and  I  was  under 
stress.   I  didn't 

The  Court:  All  he  is  asking  you  at  the  present 
time  is  if  you  remember  the  conversation.  He  is  not 
asking  you  about  details.  Do  you  remember  talking 
to  this  gentleman  who  has  been  referred  to  as 
representing  Mr.  Selby 's  compensation  carrier? 

The  Witness :  Now  that  Mr.  Callaway  has  men- 
tioned his  name,  I  recall  speaking  to  him. 
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The  Court :  All  right.  That  is  a  good  start.  Now, 
follow  from  there. 

Q.  (By  Mr.  Callaway)  :  Do  you  remember  stat- 
ing to  him  in  words,  substance,  or  effect  that  Mr. 
Leeweiikamp  gave  you  the  device  and  that  you  and 
Mac  installed  it? 

A.  That  Mac  that  you  refer  to — I  was  mixed  up 
on  Mr.  Chirby's  first  name.  I  was  under  the  im- 
pression it  was  Mac,  but  it  was  Mike. 

Q.     Regardless  of  who  Mac  is,  do  you  remember, 

in  stating  to  him  in  words,  substance,  or  effect,  that 

you  and  Mac  installed  the  device  on  the  spindle? 
i 

A.     I  don't  remember. 

Q.  This  is  the  first  time  that  you  had  ever  seen 
this  [106]  particular  brand  of  cutter,  is  it  not?  I 
'mean  this  one  was  the  first  one  you  had  ever  seen? 

A.     Will  you  explain  that  again,  please? 

Q.  You  had  never  seen  a  cutter  of  this  make 
before  you  saw  this  one,  had  you  (indicating)? 

A.  I  had  seen  them  of  this  type.  I  don't  know 
'  whether  it  was  the  same  brand  or  trade-mark  or  not. 

Q.  Now,  at  Selby's  the  only  cutter  that  cut  the 
bottom  and  the  top  at  the  same  time  they  had  was 
ithis  one,  isn't  that  right?  A.     Yes. 

Q.    All  the  rest  of  them  were  cutters  that  would 

'only  cut  one  surface  at  a  time?  A.     Yes,  sir. 

'     Q.     Now,  the  first  experience  that  you  had  had 

'with  a  shaper  had  been  during  your  employment  at 

Selby's? 

A.  I  had  run  several  of  the  smaller  type  before. 
i     Q.    You  didn't  have  any  shapers  over  at  Glen- 
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dale,  did  you  ? 

A.  Before  I  never — my  rating  wasn't  a  millman, 
but  I  had  run  them. 

Q.     You  mean  just  to  see  how  they  operated? 

A.    Yes. 

Q.  So,  during  the  five  weeks'  period  that  you  had 
been  at  Selby's,  before  the  incident  in  question,  you 
had  operated  [107]  the  single-surface  cutters'? 

A.    Yes,  sir. 

Q.  But  you  didn't  put  that  entire  five  weeks  in 
operating  even  the  single-surface  cutters,  did  you'? 

A.     Most  of  the  time,  yes,  sir. 

Q.  You  were  not  doing  other  things,  such  as 
joining 

A.  When  my  material  ran  out  I  would  go  and 
help  on  another  job. 

Q.  All  right.  Is  that  your  initials  on  the  first 
page,  and  the  second,  third  and  fourth  (indicat- 
ing) ■?  A.    Yes,  sir. 

Mr.  Callaway :     I  offer  this  in  evidence. 

Mr.  Olson:     No  objection. 

The  Court:     It  may  be  received. 

The  Clerk:     Defendant's  Exhibit  A  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  A,  and  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Callaway)  :  You  probably  have  al- 
ready answered  this:  You  didn't  make  any  adjust- 
ment on  the  blades  during  the  time  that  you  operated 
it? 
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\     A.    I  did  not  adjust  the  blades.    I  checked  the 
'  top  nut  for  tightness,  and  the  guards. 

Q.    All  right.    Now,  were  any  other  cutters  re- 
■  ceived  at  the  same  time  that  this  one  was  received  ? 

A.     That  I  do  not  know,  sir. 

Q.     Let  me  read  to  you  from  this  statement: 

"On  10-25-48  as  far  as  I  know,  the  company  got 
in  some  new  cutters  for  the  shaper.  Mack  and  my- 
self put  these  cutters  on  the  26th.  They  slip  over 
the  shaft  and  are  then  bolted.  They  are  standard 
mill  equipment.  They  only  got  one  of  that  particu- 
lar tj^pe.  When  we  installed  them  they  fit  o.k.  After 
I  ran  the  machine  with  the  cutters  it  ran  o.k.  and 
did  the  job  o.k.  I  had  no  occasion  to  take  them 
off.  It  is  customary  to  check  them  three  or  four 
times  a  day  and  each  time  I  checked  them  they 
were  o.k.  These  blades  are  fastened  on  an  arm. 
There  are  six  arms.  Three  on  top  and  three  on 
the  bottom.  What  we  installed  were  the  com- 
plete blade  and  arm  assemblies.  That's  the  way 
the  blades  came.  When  we  got  them  they  were 
in  a  box  and  packed  and  Mr.  Leewenkamp  got 
the  box.  I  saw  him  with  the  box,  and  either  he  or 
someone  else  unpacked  them  and  when  he  gave  me 
the  blade  assemblies  I  could  see  they  w^ere  new  parts. 
Just  looking  at  them  I  couldn't  see  anything  wrong 
with  them  with  the  naked  eye.  No  defect  could  be 
seen." 

Now,  did  you  put  your  foot  on  the  emergency 
before  you  bent  down  to  the  floor  1 
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A.     At  the  same  time. 

Q.     I  see.   Simultaneously,  in  other  words'?  [109] 

A.     Yes. 

Q.  And  at  the  time  you  did  that,  simultaneously 
putting  your  foot  on  the  emergency  and  bending 
down,  you  knew  something  was  going  to  happen, 
didn't  you?  A.     Yes,  sir. 

Q.  And  the  reason  you  knew  something  was  go- 
ing to  happen,  Mr.  Byrne,  was  because  something 
had  struck  this  arm,  isn't  that  right? 

Mr.  Olson:     Which  arm? 

Q.     (By  Mr.  Callaway)  :     Isn't  that  right? 

A.  I  don't  believe  I  understand  you.  There  was 
wood  going  through. 

Q.     Yes.  A.     Going  through  the  machine. 

Q.  Were  there  any  spikes  in  the  wood  that  you 
saw?  A.     No,  sir. 

Q.     You  were  supposed  to  look  for  spikes  ? 

A.     In  each  board  before  it  went  through. 

Q.  And  not  put  it  through  if  there  were  any 
spikes  in  it  that  you  could  see? 

A.     That  is  right. 

Q.  Now,  you  were  not  conscious  of  any  object 
striking  you,  were  you?  A.     No,  sir. 

Q.  The  first  thing  you  knew  was  that  after  an 
elapse  [110]  of  two  or  three  minutes  you  looked 
down  and  saw  your  hand  was  bleeding,  isn't  that 
true?  A.     Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  the  cast  on  your 
hand  was  removed  on  November  27th,  was  it  not, 
rather  than  a  week  before  Christmas? 
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A.  I  don't  recall  the  exact  elate,  sir.  I  thought 
it  was  close  to  Christmas. 

Q.     Who  sent  you  to  see  Dr.  Boyes'? 

A.  My  attorney  called  the  insurance  company 
and  asked  them  if  they  would  permit  me,  or  recom- 
mend a  hand  specialist  to  look  at  my  hand. 

Q.    You  mean  Mr.  Selby's  insurance  company"? 

A.    Yes. 

Q.    Who  sent  you  to  see  Dr.  Sutherland  1 

A.  I  went  there  on  my  own.  I  had  known  of 
him  and  knew  he  was  a  hand  specialist. 

Q.     Did  he  give  you  any  treatment? 

A.     No,   sir. 

Q.     Just  went  there  for  an  examination? 

A.    Yes,  sir. 

Q.  Did  anyone  at  the  Selby  plant  there  give  you 
any  instructions  as  to  the  use  of  this  particular 
cutting  device? 

A.     No,  sir,  they  didn't  need  to. 

Q.  Now,  other  than  the  little  click  that  you  said 
you  [111]  heard,  did  you  hear  any  other  noises  in 
connection  with  the  operation  of  that  machine? 

A.     No,  sir. 

Q.  As  you  feed  the  w^ood  into  the  machine  you 
have  your  left  hand  on  the  guard  and  you  feed  the 
wood  in  w4th  your  right,  is  that  right? 

A.     I  can  demonstrate  with  the  board. 

Q.    All  right. 

A.  Your  spindle  with  your  blades  are  setting  on 
the  table,  and  this  is  up  against  your  back  guard. 
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which  has  a  hole  here  (indicating)  for  the  blade  to 
come  through,  with  your  top  guard  coming  over 
and  pressing  on  this,  so  that  it  will  not  raise  or 
tip  indicating).  You  shove  it  through  at  a  medium 
speed,  like  that  (indicating). 

Q.  And  the  guards  you  are  talking  about  that 
fit  over  the  top  of  the  wood  are  the  same  as  shown 
in  Plaintiff's  Exhibit  3?  A.     Yes,  sir. 

Q.  Those  are  fixed  in  the  position  or  tightened 
by  screws  that  are  attached  to  these  members  back 
here,  is  that  right  (indicating)  *? 

A.     Yes,  sir. 

Q.  So  that  by  the  adjustment,  loosening  of  those 
screws,  the  guards  can  be  either  pulled  out  or 
pushed  in,  in  keeping  with  the  width  of  the  wood 
that  you  are  surfacing'?  [112] 

A.  This  screw  affair  on  the  top  has  a  pressure 
on  there  which  it  is  very  unlikely  they  would 

A.     No.  My  question  was  very  simple. 

A.    Yes. 

Q.  Did  you  regulate  them  that  morning  for  the 
purpose  of  fitting  the  width  of  panel  that  you  were 
surfacing  ? 

A.  I  checked  it  for  pressure,  to  see  whether  or 
not  it  was  too  tight  or  too  loose,  in  running  the 
board  through;  and  they  were  correct. 

Q.  When  you  first  started  using  this  machine, 
the  day  before,  did  you  regulate  those  guards  as  to 
how  far  they  came  out  from  the  standards  they  fit 
into? 
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A.  That  is  done  before  the  machine  is  turned  on 
and  before 

Q.  Did  you  do  it?  I  am  asking  you  that,  Mr. 
Byrne.  A.     No,  sir. 

Q.     Who  did  it?  A.     Mr.   Chirby. 

Mr.  Callaway:     I  think  that  is  all,  your  Honor. 

The  Court:  Do  you  have  any  redirect  examina- 
tion, Mr.  Olson? 

Mr.  Olson:     Yes,  your  Honor.  [113] 

Redirect  Examination 
By  Mr.  Olson: 

Q.  Mr.  Byrne,  Mr.  Callaway  asked  you  the  ques- 
tion as  to  exactly  what  struck  that  arm.  Your 
.  answer  was  that  you  did  not  know.  Are  you  of  the 
'  opinion  that  something  struck  that  arm? 

Mr.  Callaway:  I  object  to  that  as  calling  for  a 
I  conclusion  of  the  witness. 

The  Court:     The  objection  is  sustained. 

Mr.  Olson:  So  did  the  question  call  for  a  con- 
'  elusion  of  the  witness. 

The  Court:  Well,  he  was  cross-examining.  You 
(  cannot  cross-examine  your  own  witness. 

Mr.  Olson:  I  don't  mean  to  cross-examine  him. 
I  want  him  to  explain  that  answer. 

The  Court:     No. 

Q.  (By  Mr.  Olson) :  In  your  opinion  did  any- 
thing strike  the  arm  that  broke? 

Mr.  Callaway:     I  object  to  that. 
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The  Court:  I  will  sustain  the  objection.  He  is 
not  to  give  an  opinion.  He  i-s  not  an  expert.  He 
can  tell  what  occurred,  but  not  give  his  opinion. 

Mr.  Olson:  May  I  ask  him  did  anything  strike 
that  arm 

The  Court:  No,  you  camiot  ask  leading  ques- 
tions. You  can  ask  him  if  he  knows  what  struck 
the  arm.  [114] 

Q.  (By  Mr.  Olson)  :  Do  you  know  what  struck 
the  arm? 

The  Court:  I  w^ould  like  to  find  that  out  from 
you  yourself,  Mr.   Byrne. 

The  Witness:     I  do  not  know,  your  Honor. 

The  Court:     You  do  not  know'? 

The  Witness :     No. 

Q.  (By  Mr.  Olson) :  Do  you  know  whether  any- 
thing struck  the  arm?  A.     No,  sir. 

The  Court:  As  a  matter  of  fact,  you  were  not 
conscious  of  the  injury  to  your  hand  until  you 
began  raising  yourself  up? 

The  Witness :     That  is  right. 

The  Court :  For  all  you  know,  you  may  have  cut 
your  hand  on  something  under  the  table? 

The  Witness :  There  was  nothing  under  the  table, 
your  Honor,  that  could  have  cut  me. 

The  Court:  Was  there  any  blood  around.  Did 
you  observe  whether  there  was  any  blood  around 
the  cutter  that  would  indicate  you  w^ere  cut  while 
you  were  operating  on  top  of  the  table? 

The   Witness:     No,   there   wasn't   any   blood   or 
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anything  to  indicate  it  before  the  machine  broke. 

The  Court:  When  did  you  first  see  the  blood, 
right  after  you  got  up,  and  was  it  on  the  floor? 

The  Witness:  After  I  got  up  there  was  blood 
on  the  floor. 

The  Court:  Was  there  a  trickle  of  blood  from 
the  table  on  which  you  were  operating  the  machine 
to  the  place  where  you  stooped'? 

The  Witness:  In  the  excitement  I  couldn't  tell 
you,  your  Honor. 

The  Court:  I  do  not  blame  you.  You  were  hurt 
pretty  badly.  We  are  just  trying  to  find  out  what 
you  do  remember. 

The  Witness:  As  soon  as  I  hit  the  floor,  and  I 
waited,  when  I  got  up,  why 

The  Court:  Can  you  give  us  an  idea  of  the 
lapse  of  time  between  the  time  you  were  hurt,  when 
you  heard  the — what  did  you  call  it,  a  noise*? 

The  Witness:     A  click,  a  sort  of  a  click. 

The  Court :     you  heard  the  click  and  the  time 

you  felt  any  sensation  of  injury  to  your  hand  or 
numbness'?   I  asked  you  a  question  before  and  you 
I  said  something  about  your  hand  feeling  numb. 

The  Witness:  Yes,  it  was.  In  other  words,  it 
'  was  more  or  less  paralyzed.  I  moved  my  left  hand 
'  before  the  right. 

The  Court:  Give  me  first  the  lapse  of  time,  if 
you  can  tell. 

The  Witness:  Approximately,  maybe  a  minute, 
a  minute  and  a  half.  [116] 
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The  Court:  That  feeling  came  to  you  as  you 
were  already  stooped,  or  did  it  come  before? 

The  Witness:     The  numbness? 

The  Court:     Yes. 

The  Witness:  I  didn't  notice  it  until  I  got  up  on 
my  feet. 

The  Court:  You  were  not  aware  of  any  sensa- 
tion of  pain  or  numbness  before  you  had  actually 
stooped  under  the  table? 

The  Witness:  No,  sir.  There  was  quite  a  bit  of 
noise,  and  so  forth. 

The  Court:     I  understand  that. 

The  Witness :  I  may  have  felt  it.  In  my  opinion 
I  don't  believe  I  did. 

The  Court:    You  do  not  remember. 

The  Witness:     No. 

The  Court:     You  do  not  remember  the  feeling? 

The  Witness:     No. 

The  Court:  So  you  are  sure,  however,  that  it 
was  not  simultaneous?  There  was  a  lapse  of  time 
between  your  hearing  the  click  and  your  feeling 
any  sensation  of  having  numbness  or  hurting  in 
your  hand  ?  That  feeling  was  after  you  had  already 
stooped  down,  is  that  correct? 

The  Witness:  Yes,  sir.  When  something  that 
fast  hits  you,  you  don't 

The  Court:  On  direct  examination  you  said 
something  about  [117]  that  fact  that  the  reason  you 
ducked,  as  it  were,  was  sort  of  instinctive,  that  you 
were  trying  to  avoid  things  flying  in  all  directions? 
Is  that  what  you  said? 
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The  Witness:     Yes. 

The  Court:  Do  you  remember  anything  actually 
flying  in  all  directions  before  you  stooped,  or  was  it 
that  you  just  did  it  instinctively,  unconsciously"? 

The  Witness :  I  remember  as  my  head  got  below 
the  tabletop  things  flying  across  my  head  and  com- 
ing down. 

The  Court:  Before  you  ducked  or  stooped  down 
you  do  not  remember  seeing  anything'? 

The  Witness:     No,  sir. 

The  Court :  I  will  put  it  this  way :  Did  anything 
else  accompany  this  click  that  you  heard,  such  as 
scattering  of  things'? 

The  Witness:  Not  until  after  I  was  under  the 
table. 

The  Court:  Do  you  remember  what  portion  of 
your  hands  were  on  the  board"? 

The  Witness :     Yes,  your  Honor. 

The  Court:     That  is,  when  you  heard  the  click"? 

The  Witness:  I  was  running  the  board  through 
the  shaper  in  this  manner  (indicating),  and  I  heard 
the  click  and  I  just  went  down.  This  hand  was  the 
last  to  go  down  because  it  was  the  furthest  away 
(indicating). 

The  Court:  Did  your  hands  slide  off  the  board 
or  did  you  [118]  take  them  off  quickly"? 

The  Witness :  I  guess  they  were  knocked  off  by 
whatever  broke  the  board  that  I  was  running. 

Mr.  Olson:  Your  Honor,  I  am  not  trying  to  be 
dramatic  here,  but  with  your  permission  I  would 
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like  to  ask  Mr.  Byrne  to  give  me  his  estimation  of 

a  minute. 

He  testified  to  a  minute  or  a  minute  and  a  half. 
Most  people,  I  find,  don't  know  what  a  minute 
means. 

The  Court :     Ask  him  what  he  means. 

Q.  (By  Mr,  Olson)  :  Do  not  look  at  that  clock, 
but  look  over  there  (indicating).  I  am  going  to 
start,  and  when  I  say,  "Now"  you  start,  and  when 
you  think  a  minute  has  elapsed  you  let  me  know. 
Now.  A.     Oh,  about  now. 

Q.  Mr.  Byrne,  that  was  121/^  seconds.  Now, 
would  you  tell  me  this:  You  just  had  121/^  seconds 
period  of  time  elapse.  Is  it  your  testimony  that  it 
took  that  long  for  you  to  discover  that  your  hand 
was  hurt  % 

Mr.  Callaway:  Just  a  moment,  your  Honor. 
That  is  argumentative. 

The  Court:  That  is  argumentative.  I  will  not 
allow  that. 

Q.  (By  Mr.  Olson)  :  Did  it  take  that  long  for 
you  to  know  your  hand  was  hurf?  A.     No. 

Q.  You  felt  a  numb  sensation  in  your  arm  be- 
fore you  got  up  from  the  floor? 

A.     When  I  got  up  on  my  feet. 

Q.  About  that  joeriod  of  time  that  you  just 
figured,  is  that  right "? 

A.  Well,  I  said  roughly  a  minute,  because  I 
couldn't  get  up — under  the  table  and  ujd  again  in 
12  seconds. 

Q.     In  the  time  that  elapsed  you  couldn't  gei  up 


J 


vs.  Willimn  J.  Byrne  169 

(Testimony  of  William  J.  Byrne.) 

again?  A.     In  the  time  j^ou  checked  me  on. 

The  Court:  You  are  absolutely  certain  that  you 
felt  no  numbness  or  sensation  until  after  the  lapse 
of  that  period  of  time,  whatever  you  call  it  ? 

The  Witness:     Yes,  your  Honor. 

The  Court:     All  right. 

Q,  (By  Mr.  Olson)  :  Have  you  ever  had  a  prior 
injury  to  your  right  hand,  before  this  accident? 

A.     No,  sir. 

Q.     Of  any  kind  or  nature  ?  A.     No,  sir. 

Q.  Who  wrote  this  statement  for  you  that  Mr. 
Callaway  has  put  in  evidence?  Did  you  write  it? 
Is  this  your  handwriting  (indicating)  ? 

A.     I  don't  believe  I  could  write  at  that  time. 

Q.     Is  that  your  handwriting?  A.     No. 

Q.     It  is  not  your  handwriting?  A.     No. 

Q.  Do  you  know  whether  Mr.  Taylor  wrote  it 
for  you?  A.     I  believe  it  was  him. 

Q.  You  testified  on  cross-examination  that  when 
you  put  your  foot  on  the  emergency  brake  that  you 
knew  something  was  going  to  happen.  Do  you  mean 
by  that  something  was  going  to  happen  or  had 
happened  ? 

A.  When  I  heard  the  click  I  knew  something 
was  going  to  happen;  how  soon  I  didn't  know. 

Q.    You  dropped  and  put  your  foot  on  the  brake  ? 

A.     That  is  correct. 

Q.  Is  it  your  testimony  that  your  right  hand  was 
the  last  part  of  your  body  to  leave  the  surface  of 
the  machine?  A.     Yes,  sir. 

Q.     Because  that  was  the  furthest  part  of  your 
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body?  A.     Yes.  f 

Q.     That  part  of  your  body  was  furthest  away? 

A.     Yes. 

Q.  As  depicted  in  this  picture  of  this  man  run- 
ning this  shaper"?  A.     Yes. 

Q.  I  didn't  understand  your  answer,  Mr.  Byi^ne, 
when  you  testified  on  cross-examination,  other  than 
the  little  click  you  heard  no  other  noises  in  connec- 
tion with  the  machine.  [121]  By  that  answer  do 
you  mean  that  the  plant  was  quiet,  that  you  could 
hear  a  pin  drop*? 

A.  Do  you  mean  if  I  heard  other  machines 
going  ? 

Q.  That  is  what  I  want  to  know.  The  way  you 
testified  on  cross-examination  there  was  not  another 
sound  except  that  little  click  you  heard.  Did  you 
hear  any  other  noise  in  connection  with  the  machine 
was  the  question,  and  your  answer  was  no. 

The  Court:  No.  You  did  not  understand  the 
question. 

The  Witness :     I  meant  referring  to  that  machine. 

The  Court:  He  meant  in  connection  with  that 
machine. 

Q.  (By  Mr.  Olson)  :  That  was  the  only  unusual 
noise  you  heard,  is  that  what  you  mean  to  say? 

A.     Yes. 

Mr.  Olson :  At  this  time,  your  honor,  I  would  like 
for  the  jury  to  see  Mr.  Byrne's  hand. 

The  Court:  He  can  pass  in  front  of  the  jury 
and  show  them  his  hand.  Mr.  Byrne,  do  not  make 
any  remarks. 
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The  Witness :     Yes,  sir. 
Mr.  Olson:     That  is  all. 

Recross-Examiuation 
I  By  Mr.  Callaway : 

Q.  At  the  time  that  this  happened  you  were  in 
the  act  of  putting  a  board  through  this  machine,  is 
that  right? 

A.     It  was 

Q.  At  the  time  you  went  down  under  the  table 
>  you  were  in  the  act  of  feeding  a  board  to  the 
machine'?  A.     That  is  correct. 

Q.  So  you  left  the  board,  I  take  it,  in  the  machine 
vwhen  you  went  down,  you  dropped  it  and  turned 
loose  of  it  *?  A.     When  I  left  the  table,  yes. 

Q.  Yes.  What  happened  to  the  board,  did  you 
see? 

A.  I  couldn't  tell.  It  happened  so  fast  I  didn't 
know  whether  the  board  flew  out  endways  or  up 
or  down. 

The  Court :  As  a  matter  of  fact,  you  do  not  know 
*  what  cut  your  hand  ? 

The  Witness:     That  is  right,  your  Honor. 

The  Court :  There  was  no  evidence  there  of  blood 
to  indicate  what  did  it  ? 

The  Witness:  Only  where  I  picked  my  hand  up 
off  the  board. 

The  Court:     All  right. 

Mr.  Callaway:     I  have  no  further  questions. 
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Redirect  Examination 
By  Mr.  Olson: 

Q.  Your  hand  wasn't  cut  10  seconds  before  the 
part  disintegrated^ 

A.  No.  The  board  was  perfectly  clear  of  all 
marks. 

Q.  I  didn't  ask  you  that.  I  said,  your  hand  was 
not  [123]  cut  just  before  the  accident?  A.     No. 

Q.     It  was  cut  after  the  accident  ? 

Mr.  Olson :     That  is  all. 

Mr.  Callaway :     That  is  all. 

The  Court :     Step  down. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 
Mr.  Olson :     Mr.  Cheney. 

GOUGH  L.  CHENEY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 
The  Witness:     Gough  L.  Chene}^ 

Direct  Examination 
By  Mr.  Olson : 

Q.    What  is  your  occupation,  Mr.  Cheney? 

A.     Chemist  and  engineer. 

Q.    Are  you  employed?  A.     I  am. 
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Q.     By  whom  ?  A.     Smith-Emery  Company. 

Q.  What  is  that  company,  what  business  is  that 
company  [124]  in? 

A.     They  are  chemists  and  engineers. 

Q.     How  long  have  you  been  employed  there? 

A.     Since  1915. 

Q.  How  long  have  you  been  a  chemist,  Mr. 
Cheney?  A.     Since  1910. 

Q.     You  are  now  a  chemical  engineer? 

A.     Yes,  I  am  a  registered  chemical  engineer  in 
the  State  of  California. 
i|     Q.     Have  you  specialized  in  any  phase  of  your 
profession  ? 

A.     Not   exactly   specialized   but   practically   all 
1  branches  of  chemical  engineering. 
I     Q.     Did  you  ever  have  occasion  to  make  an  ex- 
.amination  of  a  certain  panel  raiser  head  at  my 
request?  A.     I  did. 

Q.  Is  this  head  that  is  before  you  the  panel 
raiser  head  I  asked  you  to  examine  and  you  did 
examine?  A.     Yes,  it  is. 

Q.  How  do  you  identify  it  that  it  is  the  same 
one?  A.     That  is  the  same  one. 

Q.     I  will  ask  you,  referring  to  Plaintiff's  Exhib- 
!  its  2-A,  -B,  -C  and  -D,  if  you  also  used  these  parts 
of  the  panel  head  in  your  examination? 

A.     I  did.  [125] 

Q.  Did  you  render  me  a  report,  based  upon  the 
examination  made  by  you,  which  report  is  dated 
November  4,  1949?  A.     I  did. 
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Q.  Is  this  the  seal  of  the  Smith-Emery  Company 
and  the  signature  of  Smith-Emery  (indicating)  ? 

A.     It  is. 

Q.     That  is  your  report?  A.     Yes. 

Q.     The  original?  A,     Yes,  sir. 

Mr.  Olson :  I  will  offer  this  in  evidence  as  Plain- 
tiff's  next  in  order. 

Mr.  Callaway:  Your  Honor,  I  don't  think  so. 
The  witness  is  here. 

The  Court:  I  do  not  think  so,  either.  You  can- 
not use  a  report.  He  is  right  here  to  testify  in 
person. 

Mr.  Olson:  I  don't  necessarily  have  to.  I  can 
just  give  it  to  him  to  refresh  his  mind. 

The  Court:  He  is  presumed  to  know  what  he 
wrote  there. 

Mr.  Olson:  I  would  rather  he  would  testify, 
anyway. 

Q.  (By  Mr.  Olson) :  You  can  have  that  to  re- 
fresh your  memory,  Mr.  Cheney. 

When  was  this  examination  made  by  you"? 

A.  Last  fall — maybe  it  was  the  early  summer. 
I  would  have  to  refresh  my  memory  as  to  the  date 
of  reciept.  That  [126]  was  received  on  June  6th — I 
mean  June  2,  1949,  so  the  work  was  done  within  a 
month  or  two  after  that. 

Q.  How  long  did  it  take  you  to  do  the  work  you 
did  in  analyzing  that  part? 

A.     Probably  a  lapse  of  a  couple  of  months. 

Q.     Where  was  this  examination  made  by  you? 
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A.     Smith-Emery  Company's  laboratory. 

Q.  Before  you  made  this  examination  did  you 
obtain  the  information  regarding  the  circumstances 
surrounding  the  necessity  of  having  it  made "? 

A.  Yes.  I  was  told  certain  circumstances  that 
were  involved  in  this  situation. 

Q.    Were  you  informed  it  had  broken? 

A.     Yes,  sir. 

Q.  When  you  examined  that  part  did  you  find 
any  evidence  that  a  previous  exammation  had  been 
rendered  ? 

A.  In  m}^  opinion  there  had  been  on  the  broken 
;  arm. 

Q.     What  led  you  to  that  conclusion? 

Mr.  Callaway:  I  object  to  that  as  being  immate- 
1  rial. 

Mr.  Olson:     I  don't  think  so. 

Mr.  Callaway :  It  is  immaterial,  how  many  times 
it  has  been  examined. 

The  Court:     I  do  not  think  that  is  material. 

Mr.  Olson:  The  part  has  been  affected  by  the 
prior  examination.  [127] 

The  Court:     If  there  has  been  any  change 

Mr.  Olson:     There  has  been. 

The  Court :    in  the  structure,  that  is  different. 

Mr.  Olson:  Yes.  That  is  the  purpose  of  my 
question. 

The  Court:     All  right. 

Q.  (By  Mr.  Olson) :  What  made  you  determine 
there  had  been  a  prior  examination? 
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A.  In  my  opinion  there  has  been  a  sample  taken 
out  of  this  broken  arm. 

Q.  By  "broken  arm"  you  are  referring  to  Plain- 
tiff's Exhibit  2-A^  A.     That  is  correct. 

Q.  You  refer  to  this  hole  in  the  back  of  the 
cutter  (indicating)  ?  A.     That  is  right. 

Q.  In  your  opinion  that  was  done  purposely  by 
someone  making  a  prior  examination? 

A.     It  is  my  opinion  it  was. 

Q.  What  methods  were  used  bj^  you  in  making 
this  examination?  Can  you  describe  them  as  best 
you  can,  so  that  the  ladies  and  gentlemen  of  the 
jury  and  all  of  us  can  understand  ? 

A.  Of  course,  first  I  made  a  visual  examination, 
to  find  out  what  I  could,  just  by  close  inspection. 

Then  I  took  samples  from  both  members  fo] 
chemical  [128]  analysis,  to  determine  the  type  o: 
metal  used. 

Then  I  cut  specimens  from  the  broken  arm  at  th( 
face   of  the  fracture,  in  order  to  determine   if  !.: 
could  the  character  and  appearance  and  structure 
of  the  metal  at  the  fracture.  j 

Q.     Now,  you  say  you  cut  the  metal.    I  will  as'j 
5^ou  if  the  two  pieces  designated  as  Plaintiff's  Ex 
hibits  2-C  and  2-D  are  the  parts,  are  the  pieces  yo 
cut  ?  A.     That  is  right.  I 

Q.  If  they  were  put  together  they  would  mab' 
the  rest  of  the  arm,  is  that  correct  ? 

A.  With  the  exception  of  the  small  amount  c'i 
metal  removed  bv  the  saw. 
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Q.  By  the  saw.  Did  you  take  any  photographs 
of  the  cutter?  A.     I  did. 

Q.  On  the  basis  of  your  examination  of  this  cut- 
ter and  your  chemical  analysis,  did  you  form  an 
opinion  as  to  the  cause  of  the  upper  arm  of  the 
panel  raiser  head  breaking,  the  one  that  was  broken '? 

Mr.  Callaway:  Just  a  moment.  I  submit  no 
proper  foundation  has  been  laid  for  the  answering 
of  that  question,  and  it  invades  the  province  of  the 
jury.  Even  an  expert  is  limited.  He  can  tell  what 
he  found  on  the  strength  of  the  arms  and  all  those 
things,  but  to  express  a  conclusion  as  to  what  caused 
that  arm  to  break  I  think  is  far  beyond  the  [129] 
province  of  a  chemist.  It  invades  the  province  of 
the  jury. 

Mr.  Olson:     Just  his  opinion  as  an  expert. 

The  Court:  In  the  Federal  Courts  experts  are 
very  limited  in  their  scope.  Even  a  doctor,  for 
instance,  in  cases  involvmg  total  and  permanent 
disability  can  say  a  man  cannot  work,  but  he  cannot 
say  a  man  is  totally  disabled. 

This  man  can  give  his  opinion  as  to  what  he 
found,  but  to  ask  him  the  question  in  the  form  in 
which  you  have  asked  it  is  to  invade  the  province 
of  the  jury.  If  he  f omid  structural  defects  and  the 
like,  he  can  describe  them,  he  can  tell  about  them. 
He  can  tell  what  he  fomid.  It  may  have  the  same 
result,  in  the  last  analysis,  as  a  direct  question. 
You  are  not  allowed  to  ask  the  direct  question. 
That  was  settled  long  before  I  came  on  this  bench 
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in  the  famous  case  known  as  Stephens  v.  United 
States,  73  Fed.  (2d)  695,  which  involved  the  ques- 
tion of  doctors'  testimony. 

Mr.  Olson:     I  will  strike  the  question. 

The  Court:  I  know  in  the  State  Courts  they  are 
allowed  greater  latitude.  We  are  not  bound  by  the 
rules  as  to  experts  in  the  State  Courts. 

Mr.  Olson:     I  will  take  your  Honor's  suggestion. 

Q.  (By  Mr.  Olson)  :  I  will  ask  you  if,  on  the 
basis  of  3^our  examination,  you  found  any  structural 
defects  on  this  arm,  this  panel  raiser  head?  [130] 

A.    Yes. 

Q.     Describe  them. 

A.  The  defects  which  I  could  see  after  the  arm 
broke  on  the  upper  member,  there  were  a  series  of 
shrinkage  cracks  or  blow-holes  or  imperfections  in 
the  metal.  Those  apparently  reached  the  inner  sur- 
face of  the  arm,  so  that  they  were  visible  from  the 
exterior  surface. 

There  are  also  some  minor  porosities  visible  on  the 
machined  surface  of  the  upper  arm.  Those  are  the 
most  outstanding  things  that  can  be  seen  on  the  arm, 

The  Court :  That  conclusion  you  arrived  at  froa 
the  visual  examination? 

The  Witness:  Visual  examination  plus  micro- 
scopic examination  of  specimens  obtained  from  th( 
other  fractured  surface  of  the  arm. 

The  Court:  You  did  not  give  them  any  tensil( 
tests'? 

The  Witness:     No,  sir. 
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The  Court:  To  see  if  they  would  stand  a  cer- 
tain pressure  and  stress? 

The  Witness :  No,  I  did  not,  because  the  amount 
of  metal  remaining  in  the  broken  arm  is  entirely 
too  small  for  such  tests,  and  also  examination  of 
the  cutter  shows  that  the  arm  adjacent  to  the  broken 
arm  has  been  bent  back  through  an  angle  of  ap- 
proximately 35  degrees,  so  that  that  particular  arm, 
I  at  any  rate,  the  metal  was  ductile  enough  it  did  not 
break  on  being  bent  back  over  that  angle. 

The  Court:     All  right. 

Q.  (By  Mr.  Olson)  :  Did  you,  in  your  examina- 
tion, find  any  evidence  that  the  arm  which  broke 
had  struck  a  hard  or  metallic  object  before  break- 
ing? 

A.  In  my  opinion,  I  can't  see  anything  on  that 
I  broken  arm  to  indicate  it  would  have  struck  any- 
thing hard  enough  to  break  that  off. 

Q.  Did  you  observe  in  your  examination  that  the 
arm  behind  the  broken  arm  is  bent  back  ? 

A.    Yes,  sir. 

Q.  Did  you  form  any  opinion  as  to  how  that 
occurred?  A.     I  did. 

Q.    Will  you  explain  what  your 

Mr.  Callaway:  Just  a  minute.  That  calls  for 
speculation  and  surmise,  as  to  how  that  occurred, 
without  further  foundation  being  laid,  even  from  an 
expert. 

The  Court :  That  is  an  explanation  of  a  physical 
'  condition  that  was  found.  That  is  in  the  realm  of 
expert  testimony. 
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Mr.  Callaway:     As  to  how  it  was  bent  back? 

Mr.  Olson:     Yes. 

The  Court:     Yes. 

Q.     (By  Mr.  Olson) :     Go  ahead. 

A.  From  examination  of  the  tool  which  was 
attached  to  [132]  the  bent  arm  there  is  a  piecel 
broken  out  of  the  front  of  that  cutter  and  there  are 
also  two  marks  on  the  under  side  w^hich  conform 
to  the  threads  on  one  of  the  bolts  in  the  broken 
arm,  indicating  to  me  that  this  arm  went  back 
and  struck  this  part  of  the  cutter,  bending  this  arm 
back  and  breaking  off  this  end  of  the  cutter  (indi- 
cating). 

Q.     On  the  second  arm? 

A.     On  the  second  arm. 

Q.  Do  you  have  an  enlarged  photograph  in  youi 
report  of  the  screw  marks  on  the  broken  blade  oi 
the  bent  cutter  which  you  say  was  struck  by  the 
screws  on  the  cutter  that  broke  off? 

A.     I  have. 

Q.    Will  you  show  me  that  ? 

A.     Yes.    Here  it  is  (indicating). 

Q.  As  I  understand  this  photograph,  and  so  th( 
jury  can  understand  this  photograph,  this  repre 
sents  the  blade  of  the  cutter  of  this  one  that  beU' 
back;  the  one  behind  it,  it  fits  in? 

A.     It  fits  in  here  and  it  is  broken  off  (indicating) 

Mr.  Olson:     May  I  show  the  jury  this  picture? 

Mr.  Callaway:     You  can  offer  it  in  evidence,  i 

Mr.  Olson :     I  tried  to. 
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Mr.  Callaway:     Not  the  report. 

Mr.  Olson:  I  will  offer  this  photograph  in  evi- 
dence. [133] 

The   Court:     Detach  it   from  the   report. 

Mr.  Olson:     I  will  offer  all  the  photographs. 

Mr.  Callaway:  I  have  no  objection  if  the  wit- 
ness will  identify  what  they  are. 

Mr.  Olson :     All  right.    I  offer  them  all  now. 

Q.  (By  Mr.  Olson)  :  What  does  photograph  No. 
1  represent  % 

A.  That  shows  the  general  appearance  of  the 
cutter  as  it  was  received  by  me,  and  also  the  frac- 
tured surface  on  the  arm  and  blow-hole. 

Q.  By  the  way,  is  this  blown  up  in  any  way,  or 
is  it  the  actual  size. 

A.    No,  it  is  slightly  enlarged. 

Q.  Will  you  identify  what  is  represented  by 
protograph  No.  2% 

A.  That  is  an  enlarged  photograph  of  the  frac- 
tured surface,  showing  the  large  shrinkage  cavity 
or  blow-hole. 

Q.    No.  3  represents  what? 

A.  It  is  the  broken  tool  on  the  adjacent  arm  and 
the  bolt  which  had  the  threads  distorted  from  the 
broken  arm. 

Q.    Photograph  No.  4? 

A.     That  shows  the 

Q.  Excuse  me.  It  is  designated  '^  Photomicro- 
graph No.  1." 

A.    Photomicrograph  taken  at  100  diameters,  to 
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show  inclusion  and  porosity  in  the  metal  at  the 

fracture. 

Q.  In  other  words,  photomicrograph  No.  1  is  a 
sample  [134]  of  the  metal  at  the  point  of  fracture, 
at  the  blow-hole  1  A.     Yes. 

Q.    And  No.  2? 

A.  That  is  after  action,  to  bring  out  the  grain 
structure  of  the  metal. 

The  Court:  Is  that  porosity  noticeable  on  any 
other  portion  of  the  structure,  excejDt  the  broken 
place  ? 

The  Witness:  The  greatest  amomit  is  in  the 
vicinity  of  this  fractured  surface.  There  are  also 
others  to  a  lesser  extent,  which  are  visible  on  the 
bent  arm  .  Even  on  the  machined  upper  surface  3^011 
can  see  where  the  small  blow-holes  or  pockets  ex- 
isted in  the  metal.  The  other  arm  seems  to  be  quite- 
sound,  so  far  as  the  visual  inspection  goes. 

Q.  (By  Mr.  Olson) :  Now,  again,  so  the  jury 
Vkill  understand  that  photograph,  where  the  screw: 
is  shown,  that  shows  where  the  screw  of  the  broken 
arm  fits  into  the  blade  of  the  arm  behind  the  broken 
arm.    Did  you  find  the  alignment 

A.  They  seemed  to  match  exactly.  In  taking  a 
photograph  they  were  removed  from  the  broken 
arm,  so  they  could  be  put  in  position. 

Q.    What  does  that  signify  to  you*? 

A.     That  that  bolt  was  what  hit  that  tool. 

Q.  In  other  words,  that  the  part  that  broke, 
broke  first,  and  it  hit  the  blade  behind  the  part  that 
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broke  *?  A,     That  is  my  opinion,  yes.  [135] 

Q.  Did  you  find  any  evidence  that  the  part  that 
broke,  the  arm  that  broke,  the  blade  that  broke, 
had  struck  any  object  before  it  broke"? 

A.     I   don't   see   an}^   evidence,   in   my   opinion. 
I  There  are  a  few  little  marks  on  it.    They  don't  ap- 
pear to  me  to  have  been  there  before  this  thing  was 
I  flying  around  and  hitting  all  kinds  of  things. 

Q.  Is  this  the  blade  from  the  broken  part  (indi- 
cating) ?  A.     It  is. 

Q.  Did  you  find  any  marks  on  it,  to  indicate  it 
had  struck  any  object  of  any  kind,  a  spike,  or  any- 
thing 1 

A.  Yes,  there  are  a  few  little  marks  on  the  cutter 
blade,  but  quite  small.  Under  the  microscope  they 
seemed  to  have,  in  my  opinion,  to  have  come  from 
the  back  side,  rather  than  the  front  side. 

Q.    Which  would  have  occurred  when? 

A.  Probably  after  it  was  broke  and  flying  around 
and  hitting  all  this  other  metal. 

The  Clerk:     Your  Honor,  are  these  photographs 
i  admitted  in  evidence? 

The  Court:     They  may  be  received. 

The  Clerk:  Plaintiff's  Exhibits  6,  7,  8  and  9  in 
evidence. 

(The  photographs  referred  to  were  marked 
Plaintiff's  Exhibits  6,  7,  8  and  9,  respectively, 
and  were  received  in  evidence.)  [136] 

Q.  (By  Mr.  Olson)  :  From  your  examination  of 
this  panel  raiser  head,  did  you  make  any  determina- 
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tions  of  what  the  original  position  of  the  cutters 

was  before  the  accident? 

A.  I  made  an  examination  to  determine  whether 
there  was  any  evidence  that  the  upper  member  had 
moved. 

Q.  Was  there  any  evidence  that  the  upper  mem- 
ber had  moved  ?  A.     There  was. 

Q.     What  was  that  evidence"? 

A.  Well,  looking  with  a  magnifying  glass  down 
through  this  little  key  slot,  with  the  adjacent  hole, 
it  looks  like  the  metal  was  rolled  up  and  gouged  out. 
pulled  away  from  the  keyhole.  On  removing  the 
Allen  nuts  the  bottom  of  them  showed  they  had  beer 
dragged  across  the  surface  of  the  shaft. 

Q.  In  other  words,  in  layman's  language,  as  1 
understand  you,  from  the  indications  you  have  jusi 
described,  it  is  your  opinion  that  when  this  brok( 
the  top  cutter  turned  as  far  as  it  did  away  fron 
where  the  pins  should  have  been? 

A.  Yes.  Without  having  removed  it — I  couldn' 
see,  but  the  evidence  is  it  moved  the  distance  froB 
this  hole  (indicating),  where  this  hole  is  now,  to  th 
key  slot.  And  also  that  distance  is  the  same  as  th 
Allen  screws  are  displaced  from  the  flat 

The  Court :     What,  in  your  opinion,  caused  that: 

The  Witness:  When  the  broken  cutter  hit  thi 
arm  with  such  force  to  bend  that  arm  back  throug 
about  35  degrees. 

The  Court:     That  is  what  caused  it? 


vs.  William  J.  Byrne  185 

,,  (Testimony  of  Gougli  L.  Cheney.) 
I      The  Witness:     That  is  my  opinion,  yes,  sir. 
The  Court:     All  right. 

iQ.     (By  Mr,  Olson) :     Did  you  find  any  evidence 
of  an  abnormal  condition  of  operation  prior  to  this 
,1  arm  breaking  ? 

*      A.    I  see  no  evidence,  myself.    I  could  attribute 
that  to  such  a  thing. 

Q.     There  is  no  evidence  of  any  abnormal  opera- 
tion? A.     No,  sir. 

Q.     Did  you  find  any  evidence  of  any  abnormal 
installation  ? 
A.     Nothing  that  is  visible  to  me,  with  what  I 
ii  have  before  me, 

Q.     Did  you  compare  the  chemical  composition — 
ii  by  the  way,  what  is  that  cutter,  the  part  where  it 
li  broke  ?     What  is  it,  what  material  is  it  made  of  ? 
A,     Examination  of  and  analysis  indicates  cast 
steel. 
Q.     It  is  of  cast  steel?  A.     Yes. 

Q.    Any  alloys  in  it? 
A.     I  couldn't  find  any. 

Q,    What  is  the  significance  of  an  alloy  in  steel? 
A.    AYell,  there  are  two  types  of  steel,  the  plain 
;  carbon  [138]  steel  and  there  is  an  alloy  steel. 
Q,     This  is  a  carbon  steel? 
A,    Plaiii  carbon  steel. 
Q,    Which  is  stronger? 

A.    As  a  rule  the  alloys  are  added  to  give  greater 
strength  to  steel. 
Q.    You  found  no  alloys  at  that  place  of  break? 
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A.     No. 

Q.     Did  you  find  any  alloys  anywhere  in  it"? 

A.     No,  I  did  not. 

Q.  You  compared  the  chemical  composition  of 
that  arm  which  broke  at  the  point  of  break? 

A.     I  would  have  to  refresh  my  memory. 

Q.  I  will  ask  you,  did  you  compare  the  chemi 
ical  composition  of  this  steel,  cast  steel,  with  the 
chemical  composition  of  the  lower  arm  ? 

A.    I  did. 

Q.  What  was  thaf?  What  did  you  determine 
from  that  comparison  as  to  the  chemical  composi- 
tion in  both  arms  1 

A.     I  w^ould  have  to  refer  to  my  notes. 

Q.     Go  ahead.    There  it  is  (indicating). 

A.  The  analysis  of  the  upper,  the  cutter  arm  or 
the  upper  member,  from  samples  taken  right  in  the 
vicinity  of  this  porosity  or  blow-holes,  right  close 
to  the  fractured  surface  showed  carbon  .24  per  cent, 
manganese  .55  per  cent,  [139]  phosphorus  .72  per 
cent,  sulphur  .067  per  cent,  silicon  .23  per  cent. 

Then  samples  were  drilled  in  the  lower  mem- 
ber, in  one  of  the  arms  immediately  below  this  other 
one,  and  gave  the  following  analysis:  carbon  .24 
per  cent,  manganese  .52  per  cent,  phosphorus  .039 
per  cent,  sulphur  .042  per  cent,  silicon  .31  j)er  cent. 

Q.  I  don't  know  as  the  jury  remembers  those 
figures  as  given.  The  upper  cut  or  the  broken  part, 
the  part  we  are  complaining  about,  had  the  same 
amount  of  carbon? 
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A,  It  bad  .55  per  cent  manganese  as  against  .52 
for  the  lower  arm. 

The  Court:  You  can  argue  that  when  the  case 
goes  before  the  jury. 

Q.     (By  Mr.   Olson):     I  will  ask  you  this 

The  Court:  If  you  want  to  put  it  on  a  black- 
board, if  you  want  the  jury  to  see  it,  you  can  do 
that  tonight  and  they  can  see  it  tomorrow.  You 
can  show^  the  difference  in  figures  tomorrow  when 
you  argue  the  case. 

Mr.  Olson:     Strike  that. 

Q.  (By  Mr.  Olson) :  What  is  the  purpose  of 
manganese,  phosphorus,  sulphur,  silicon?  What 
is  the  effect  of  that  on  cast  steel? 

A,  All  steel  has  more  or  less  manganese  in  it, 
but  steel  normally  only  contains  a  maximum  of 
about  .05  phosphorus  [140]  and  .05  sulphur,  or  less. 
When  the  sulphur  and  phosphorus  gets  higher  than 
that  it  is  usually  considered  to  be  out  of  standard 
specifications. 

Q.    What  is  S.  A.  E.  steel? 

A.     Society  of  Automotive  Engineers. 

Q.     Is  that  a  standard  for  steels'? 

A.     Yes,  it  is  a  grading. 

Q.  Did  you  find  in  your  analysis  which  you  just 
read  that  the  cast  steel  at  the  point  of  the  break 
there  was  S.  A.  E.  steel? 

A.  No,  because  the  phosphorus  and  sulphur  are 
out  of  the  required  limit. 

Q.     Was  the  lower  arm  S.  A.  E.  steel? 
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A.     No,  sir;  it  is  O.  K. 

Q.  What  is  the  effect  on  cast  steel  of  phosphorus- 
and  sulphur?  A.     It  could  make  it  brittle. 

Q.  Now,  where  did  you  find  the  weakest  point 
of  this  panel  raiser  head  arm  to  be*? 

A,  Mechanically  the  point  that  would  take  the 
greatest  load  is  right  where  it  broke. 

Q.  Where  it  broke.  What  point,  if  any,  on  the 
portion  of  where  it  broke  would  take  the  greatest 
stress  ? 

A.  Api)roximately  at  the  fractured  surface. 
That  is  the  greatest  leverage.  [141] 

Q.    Where  the  blow-hole  is  1  A.     Yes,  sir. 

Q.     Did  you  measure  the  depth  of  the  blow-hole? 

A.     No.    It  is  about  half  an  inch  deep. 

Q.  In  answer  to  some  of  the  questions  by  the 
court  I  think  maybe  you  answered  this,  but  I  want 
to  ask  it  again:  In  you  opinion  were  those  blow- 
holes and  the  excessive  porosity  in  that  cast  steel 
discernible  to  the  naked  eye  before  the  arm  broke? 

A.  Yes,  I  think  fairly  careful  inspection  would 
have  shown  them. 

Q.     And  not  even  necessarily  tests'? 

A.  Yes.  I  think  those  cavities  in  the  broken 
arm  could  have  been  seen. 

Q.    With  the  naked  eye?  A.     Yes. 

Q.     Without  a  microscope  ?  A.     Yes. 

Q.     Was  that  casting  painted  after  it  was  milled? 

A.     It  is  painted.    I  don't  know  when. 

Q.  It  couldn't  be  painted  and  then  milled?  It 
is  painted,  is  it  not?  A.     It  is  painted. 
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Q.  In  your  opinion  were  the  blow-holes  and  ex- 
cess porosity  in  that  arm  more  discernible  or  less 
discernible  [142]  after  it  was  painted  or  before  it 
was  painted? 

A.     The  paint  filled  up  some  of  the  porosity. 

Q.  In  other  words,  while  it  was  being  machined 
and  not  painted  the  blow-holes  would  be  more  ap- 
parent to  the  naked  eye  than  they  are  now? 

A.     In  my  opinion. 

Mr.  Callaway:     That  is  argumentative. 

Q.  (By  Mr.  Olson) :  I  am  just  asking  is  that 
a  fact? 

A.     Yes,  I  think  they  would  be  more  apparent. 

Q.  Would  you  point  out  to  the  jury  w^here  those 
blow-holes  and  where  that  porosity  is  apparent  to 
the  naked  eye  ? 

A.  Well,  examination  of  this  broken  arm  in  the 
vicinity  of  the  fractured  face,  you  can  see  these 
blow-holes  are  where  they  come  to  the  surface  on 
the  inner  side.  There  are  none  apparent  on  the 
outer  side.  But  then  over  on  the  arm,  over  here 
(indicating),  that  is  bent.  You  can  see  them  on  the 
machined  surface  as  well  as  down  here  in  this  bend 
(indicating). 

Those  blow-holes  here  on  the  inner  surface  have, 
ui  my  opinion,  weakened  the  metal  at  that  point, 
just  the  same  as  if  you  nicked  a  piece  of  metal  or 
wood  and  then  bent  it  in  that  direction  (indicating). 
The  same  way  as  when  you  cut  a  selvage  of  cloth, 
and  tear  it,  it  tears  easier  after  that  has  been  done. 
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In  other  words,  it  is  my  opinion  if  those  blow- 
holes had  [143]  been  on  the  outside  they  wouldn't 
have  near  the  effect  they  had  on  the  inside. 

Q.  In  your  examination  did  you  find  that  the 
arm  broke  off  sharp  or  that  it  bent  1 

A.  The  broken  arm  seems  to  be  quite  a  sharp 
fracture. 

Q.     Like  that  (indicating)  ?  A.     Yes,  sir. 

Q.  Did  you  find  that  the  arm  that  was  struck 
with  the  piece  at  the  broken  part  bent  *? 

A.     Yes,  it  bent  quite  a  bit. 

Q.  Did  you  form  an  opinion  as  to  the  effect  of 
the  blow-hole  at  the  point  of  break,  that  is,  what 
percentage  it  weakened  that  particular  arm? 

A.  I  figured  out  approximately  the  amount  of 
area  that  was  occupied  by  the  blow-holes  and  por- 
osity. 

Q.     What  was  your  finding? 

A.     I  would  have  to  refresh  my  memory. 

Q.     You  may  1 

A.  All  told  approximately  17  per  cent  of  the  area 
of  the  fracture  consisted  of  porosity,  blow-holes. 

Q.     Which  would  weaken  after  17  per  cent  ? 

A.  It  might  be  considered  that  way,  but  the  posi- 
tion of  the  blow-holes  is  much  more  important  than 
the  average  area — relative  area. 

Q.  What  was  that  position?  How  important 
was  the  [144]  position  of  that  blow-hole  and  that 
porosity  to  the  strength  of  that  arm? 

A.     I   think  the   porosity   on  the   inner   side   of 


vs.  William  J.  Byrne  191 

(Testimony  of  Gougli  L.  Cheney.) 
that  casting  in  there  was  very  important.    Just  as 
I  say,  if  the  force  went  in  that  direction  it  would 
make  it  tear  and  break  easier. 

Q.  Let  me  ask  you  a  question,  Mr.  Cheney,  which 
might  seem  a  little  simple:  Blow-holes  in  cast  steel 
tend  to  make  it  weaker? 

A.  It  is  just  that  much  less  metal.  I  would  say 
it  would  make  it  weaker. 

Q.  In  other  words,  you  would  say  that  any  blow- 
hole will  weaken  the  metal*? 

A.  Oh,  well,  just  in  that  proportion  it  is  the 
same. 

Q.     In  proportion  to  the  number  and  size"? 

A.     The  same  as  the  actual  metal  that  exists. 

Q.     Is  cast  steel  apt  to  segregate  when  it  is  cast? 

A.     It  often  occurs,  yes,  sir. 

Q.  What  does  segregation  in  steel  do  to  the 
steel? 

A.  It  forms  a  condition  like  we  have  here  in 
this  broken  arm   (indicating). 

Q.  Would  you  say,  then,  there  is  segregation  in 
that  casting  ? 

A.     There  is  right  at  that  point. 

Q.     It  was  visible  to  the  naked  eye?  [145] 

A.    After  it  broke,  yes. 

Q.  What  do  you  chemists  mean  when  you  say, 
**locked-in  stresses"? 

A.  Internal  stresses  that  exist  in  the  metal  that 
haven't  been  relieved,  so  that  it  can't  support  the 
load  it  might  have  if  the  stresses  had  been  relieved. 
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Q.  Is  there  a  method  of  relieving  locked-in 
stresses  ? 

A.     Yes.    Castings  are  usually  annealed. 

Q.     What  do  you  mean  by  "annealed"? 

A.  Heated  up  to  the  point  that  those  stresses 
are  dissipated. 

Q.  In  your  opinion  were  any  internal  or  locked- 
in  stresses  completely  relieved  in  the  raiser  head, 
based  on  your  examination? 

A.  At  that  point  where  the  fracture  occurred 
the  structure  indicates  that  the  casting  was  not  com- 
pletely annealed. 

Q.  What  tests  are  there  to  determine  whether 
blow-holes  or  porosity  exist  in  a  cast  steel,  other 
than  if  it  is  visible  to  the  naked  eye? 

A.     Take  an  X-ray  of  it. 

Q.    Would  that  show  porosity  and  blow-holes? 

A.    Yes,  if  they  are  large  enough, 

Q.  What  do  they  mean,  or  what  do  you  mean 
by  "large  enough"? 

A.  Large  enough  so  that  they  could  be  photo- 
graphed. [146] 

Q.  In  your  opinion  would  an  X-ray  show  that 
blow-hole  ? 

A.     Oh,  it  would  show  that  big  one  easy. 

Q.     Easily?  A.     Yes.  I 

Q.     What  do  they  mean  by  a  microgram? 

A.     Just  a  picture  taken  through  a  microscope. 

Q.     Would  that  reveal  blow-holes? 

A.     No,  sir. 
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Q.  Are  there  any  other  ways  to  determine  the 
existence  of  blow-holes,  porosity,  segregation  than 
X-ray  ? 

Mr,  Callaway:  I  object  to  that,  if  your  Honor 
please,  as  being  immaterial.  The  mere  existence  of 
other  measures  is  not  the  test,  in  a  case  of  this  kind, 
as  to  what  is  reasonable  inspection.  No  foundation 
has  been  laid  for  this  witness  to  so  testify. 

The  Court:  He  has  already  testified  to  some  of 
it,  and  there  was  no  objection. 

Mr.  Callaway:     I  didn't  object  to  it. 

The  Court:  I  think  in  view  of  that  fact  I  will 
allow  the  question  to  be  answered. 

However,  I  am  going  to  tell  the  jury  that  the 
question  of  the  existence  of  that  does  not  necessarily 
mean  that  has  to  be  followed  in  this  case.  The  ques- 
tion is  whether  such  reasonably  should  be  followed 
by  a  manufacturer.  In  other  words,  a  manufac- 
turer is  not  required  to  take  every  piece  of  [147] 
steel  he  puts  out  and  ]3ut  it  under  an  X-ray  machine. 
It  would  make  steel  much  more  expensive  than  it 
is  now. 

It  is  for  you  to  determine  ultimately  whether 
there  was  a  failure  to  take  such  jDrecautions  and 
make  such  tests  as  a  manufacturer  ordinarily  w^ould 
follow,  under  these  circumstances. 

With  that  modification 

Mr.  Olson:    Will  you  add  another  modification? 

The  Court:     What  is  that? 

Mr.  Olson:    That  the  reasonability  of  the  test  is 
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also  based  upon  tlie  use  to  wliieh  the  thing  is  to  he 

13  ut. 

The  Court :  That  is  right.  And  it  is  to  be  deter- 
mined by  the  jury  as  to  ^Yhether  it  is  reasonable  in 
the  particular  case. 

With  those  modifications,  you  may  answer  the 
question.  The  question  is,  are  there  other  tests, 
other  than  the  X-ray  test  you  were  speaking  about  ? 

The  Witness:  Yes,  there  are  other  tests,  such  as 
what  they  call  magniflux.  That  is  usually  used  on 
forgings  and  articles  of  that  type,  to  show  cracks 
which  are  too  small  to  be  visible  to  the  naked  eye. 

I  think  a  casting  of  this  nature,  to  visually  show 
by  visual  inspection,  to  show  a  surface  porosity,  or 
X-ray,  would  be  the  only  ones  I  know  of  to  be  used 
without  destroying  the  casting.  [148] 

Mr.  Olson:     I  think  that  is  all. 

The  Court:    Cross-examine. 

Cross-Examination 
By  Mr.  Callaway : 

Q.  Mr.  Cheney,  were  you  told  when  you  were 
given  these  circumstances  that  this  device  was  re- 
volving at  7200  revolutions  per  minute? 

A.  I  don't  recall  that  I  was  told  what  the  r.p.m. 
was  they  were  using  at  the  time. 

Q.  Well,  let's  assume  that  the  arm  in  question 
was  struck  by  a  piece  of  wood.  That  wouldn't 
necessarily  leave  any  physical  evidence  of  its  hav- 
ing been  struck,  would  it? 
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A.  No.  I  assume  that  was  the  purpose  of  the 
cutter,  was  to 

Q.  I  am  not  talking  about  the  cutter.  I  am 
talking  about  the  arm.  A.     The  same. 

Q.  As  a  matter  of  fact,  it  is  just  as  consistent 
that  this  arm  struck  some  object  and  that  the  slip- 
ping around  on  the  shaft  took  place,  until  the  arm 
reached  its  tensile  strength,  and  then  it  broke,  isn't 
that  right? 

A.  No,  I  don't  agree  with  that,  from  my  view- 
point, my  opinion. 

Q.  All  right.  Now,  you  don't  know  which  took 
place  first,  do  you?  [149] 

A.     I  have  an  opinion. 

The  Court:    Go  ahead  and  give  your  opinion. 

The  Witness :    The  broken  arm  broke  first. 

Q.  (By  Mr.  Callaway) :  All  right.  Now,  it 
I  isn't  unusual  to  find  blow-holes  in  cast  steel,  is  it? 

A.     No.     It  occurs  quite  frequently. 

Q.  As  a  matter  of  fact,  you  can  hardly  cast  steel 
without  creating  some  blow-holes,  isn't  that  right? 

A.    It  could  happen. 

Q.  There  is  no  such  thing  as  perfectly  annealed 
1  steel,  is  there?  A.     Relatively,  there  is. 

Q.    I  mean  actually. 

The  Court:  The  type  used  in  the  manufacturing 
of  this  kind  of  instrument. 

The  Witness:  At  the  high  speed  a  tool  like 
this 
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The  Court:  Yes.  We  are  not  talking  about  pre- 
cision instruments  which  are  manufactured  of  a  dif- 
ferent kind  of  steel.  We  are  talking  about  this 
kind. 

The  Witness :  The  only  way  I  could  answer  that 
is  that  a  tool  of  this  type  that  operates  at  that  high 
speed  shouldn't  have  any  imperfections  in  it. 

Mr.  Callaway:    I  move  to  strike  that  answer. 

The  Court :    That  is  a  conclusion.    I  will  strike  it. 

The  question  was  whether  porosity  of  that  kind 
does  not  [150]  occur  in  steel  which  is  used  for  this 
type  of  instrument.    This  is  a  cast  steel,  is  it  not  ? 

The  Witness :    Yes,  sir. 

The  Court:  It  is  not  the  precision  instrument 
type  which  requires  a  special  steel*? 

The  Witness :    It  is  not  a  forged  steel. 

The  Court :    That  is  right. 

The  Witness :  I  hardly  know  how  to  answer  that. 
I  have  never  seen  a  high-speed  tool  like  that,  that 
was  broken  from  some  other  cause,  that  showed  po- 
rosity. ' 

The  Court :    I  see.    All  right. 

Q.  (By  Mr.  Callaway)  :  Well,  we  are  talking 
about  high-speed  tools  that  are  made  to  cut  steel. 
This  was  made,  you  understand,  to  cut  soft  wood. 

A.  I  mean  high-speed  of  the  r.p.m. — goingi 
around  several  thousand  times  a  minute. 

Mr.  Callaway:    That  is  all. 

The  Court:  You  exclude  all  possibility  that  tha' 
break  may  have  been  caused  by  some  piece  of  wooc 
coming  in  contact  with  the  cutter? 
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The  Witness:  In  my  opinion,  I  don't  see  how  a 
]  piece  of  wood  could  have  struck  that,  because  the 
^  whole  arm  is  covered  by  the  tool  itself. 

The  Court:  All  right.  Any  redirect  examina- 
Itionf 

Mr.  Olson :    Yes.  [151] 

The  Court :  The  cross-examination  has  been  very 
!  limited.  I  am  going  to  limit  the  redirect  examina- 
I  tion.    Do  not  bring  in  any  new  matter. 

Mr.  Olson:  The  cross-examination  went  to  the 
r  material  in  that  casting  and  metal  used  in  the 
[  casting. 

Mr.  Callaway:  Not  a  word,  except  was  it  ordi- 
rnary  cast  steel. 

Redirect  Examination 

I  By  Mr.  Olson : 

Q.  In  your  opinion,  is  ordinary  cast  steel  the 
proper  steel  to  be  used  in  instruments  of  this  type  ? 

Mr.  Callaway:  I  object  to  that,  no  proper  foun- 
Idation  having  been  laid. 

The  Court:  The  objection  will  be  sustained. 
J  There  is  no  showing  a  special  kind  of  steel  was 
,)  ordered.  You  carry  the  doctrine  beyond  limits  here. 
iYou  make  them  guarantors.  The  courts  have  re- 
'  fused  to  do  that. 

The  objection  will  be  sustained  on  all  possible 
:  grounds.     This  is  not  proper  redirect  examination. 

Mr,  Olson :  I  am  not  trying  to  be  improper,  your 
Honor. 
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The  Court :  I  know.  I  am  using  the  word  in  the 
ordinary  sense.  It  is  not  material  inquiry.  It  is  not 
a  subject  which  is  germane  to  the  issues  here. 

When  I  try  to  use  an  ordinary  dictionary  word 
you  resent  it.  It  shows  how  words  become  a  pat- 
tern. We  are  used  to  [152]  using  the  words  "in- 
competent, irrelevant  and  immaterial."  I  do  not 
mean  you  are  asking  improper  questions.  I  mean  a 
proper  subject  to  inquire  into. 

Mr.  Olson :    I  have  no  further  questions. 

The  Court :    All  right. 

Mr.  Callaway :    That  is  all. 

The  Court:    Step  down. 

(Witness  excused.) 

The  Court :    Do  you  have  any  doctors  here  ? 

Mr.  Olson:    I  certainly  have. 

The  Court :    We  will  put  them  on. 

Mr.  Olson :    I  have  run  out  of  witnesses. 

The  Court :  I  want  to  warn  you,  since  this  is  the 
first  time  you  have  been  here,  to  never  do  that.  If 
you  do,  you  are  going  to  work  Saturday.  You  are 
not  in  the  Superior  Court.  You  do  not  limit  your 
witnesses  here,  or  sometime  you  will  find  yourself 
in  the  position  of  where  you  cannot  go  on  and  I 
will  ask  the  other  side  to  go  on.  I  control  the  hours 
in  this  court. 

Mr.  Olson :    I  understand,  your  Honor. 

The  Court :  You  should  have  had  those  witnesses 
here.    We  could  easily  put  through  one  doctor.    This 
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caso  has  to  be  finished  tomorrow,  otherwise  we  will 
worlv  Saturday  morning. 

Mr.  Olson:  I  wanted  to  discuss  that  with  you, 
your  Honor,  as  to  the  doctors.  The  doctors  are  not 
available.  [153] 

The  Court:  The  doctors  will  have  to  be  here 
whether  they  are  available  or  not.  They  will  have  to 
be  here  tomorrow  morning  at  10:00  o'clock.  Doc- 
tors are  subject  to  subpoenas,  just  like  anyone  else. 

Mr.  Olson:  I  will  have  one  here  at  10:00  o'clock 
tomorrow  morning. 

The  Court:  We  try  to  accommodate  them  by  put- 
ting them  on  out  of  turn,  out  of  order.  I  will  not 
;  stop  the  trial  of  the  case  to  wait  for  a  doctor. 

Mr.  Olson :    I  am  not  asking  you  to. 

The  Court:  This  case  was  set,  and  I  gave  you  a 
{  definite  day.  I  continued  it  to  Thursday,  with  the 
1  understanding  we  would  be  through.    I  worked  very 

I  long  hours  in  the  other  case  to  finish. 

I  am  not  going  to  lose  any  time  tomorrow.    I  am 

giving  your  warning — both  sides — if  the  case  is  not 

finished  tomorrow  we  will  work  Saturday. 

Mr.  Callaway :    I  understand. 

The  Court:     Otherwise,  we  will  have  to  go  to 

.  Tuesday,  and  that  is  too  long.     If  we  finish  the 

t  taking  of  testimony  and  the  arguments  I  might 

■  change  the  technique  and  instruct  the  jury  Monday. 

I I  will  determine  that  later  on.     Do  not  make  any 

■  week-end  engagements. 

Now,  ladies  and  gentlemen  of  the  jury,  we  are 
I  about  to  take  an  adjournment  to  tomorrow  morning 
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at  10:00  o'clock.  [154]  You  are  admonished  not  to 
converse  among  yourselves  or  with  anyone  else  on 
any  subject  connected  with  the  trial,  or  to  form  or 
express  an  opinion  thereon  until  the  case  is  finally 
submitted  to  you. 

You  have  heard  only  one  side  of  this  controversy, 
and  you  should  keep  your  minds  open,  because  you 
are  not  in  a  position  to  form  any  inference  or  any 
conclusion  as  to  any  fact  in  this  case  until  all  the 
evidence  is  in  and  you  have  been  instructed  by  tlie 
court  as  to  the  legal  principles  which  apply. 

You  will  find  this  case  involves  a  very,  very  tech- 
nical problem  of  law,  as  to  which  you  will  have  to 
be  instructed  very,  very  fully  before  you  analyze 
the  facts  which  are  proven  in  this  case.  The  de- 
fendant has  not  had  his  say  as  yet.  There  is  testi- 
mony to  be  offered  in  their  behalf,  oral  testimony, 
and  I  understand  some  depositions  are  going  to  be 
read.  Until  all  the  evidence  is  in,  keep  your  minds  i 
open  and  do  not  form  any  conclusions  as  to  the  ulti- 
mate facts,  as  to  whether  the  i)laintiff  is  or  is  not 
entitled  to  recover,  or  as  to  any  of  the  facts  in, 
the  case. 

When  you  return  in  the  morning  go  to  the  jury 
room  and  we  will  call  you  when  we  are  ready. 

(Whereupon,  at  5:20  o'clock  p.m.,  Thursday. 
February  16,  1950,  an  adjournment  was  taker 
until  10:00  o'clock  a.m.,  Friday,  February  17 
1950.)  [155] 
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Los  Angeles,  California, 
Friday,  February  17,  1950.  10:00  A.M. 

The  Clerk:  No.  9134- Y,  William  J.  Byrne  v. 
^  Woodworkers  Tool  Works,  a  corporation,  for  fur- 
t  ther  trial. 

The  Court :  Let  the  record  show  the  jury  is  in  the 
box.    Proceed. 

Mr.  Olson:    With  your  Honor's  permission,  may 
I   call   Mr.    Byrne    to    the    stand    for    about    two 
questions  ? 
The  Court:    Yes. 

WILLIAM  J.  BYRNE, 

the  plaintiff  herein,  recalled  as  a  witness  in  his  own 
behalf,  having  been  previously  sworn,  testified  fur- 
ther as  follows: 

Direct  Examination 
By  Mr.  Olson : 

Q.  Mr.  Byrne,  since  your  accident  did  you  keep 
any  records  of  your  own  making  concerning  medical 
■  bills  paid  or  owed  by  you  since  this  accident  f 

A.     Yes,  sir. 

Q.  Have  you  since  yesterday's  court  session  had 
'  occasion  to  refresh  your  memory  with  those  notes  ? 

A.    Yes,  sir. 

Q.  Will  you  tell  us,  to  the  best  of  your  knowl- 
edge, what  medical  bills  are  now  owed  by  you  or 
have  been  paid  in  [157]  your  behalf  to  date  ? 

Mr.  Callaway:  I  object  to  that  at  this  time  on  the 
ground  no  proper  foundation  has  been  laid.     I  as- 
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sume  that  the  doctors  are  here  and  they  are  the  ones 

to  testify. 

The  Court:  The  amount  he  paid  is  one  element. 
They  can  testify  as  to  whether  they  were  necessary. 
Overruled. 

Q.     (By  Mr.  Olson)  :    Answer  the  question. 

A.  To  the  best  of  my  recollection  I  owe  betweei 
$350.00  and  $400.00. 

Q.     Medical  bills  ?  A.     Medical  bills. 

Q.  Have  you  refreshed  your  recollection  coi 
cerning  the  time  you  actually  lost  from  employmei 
as  a  result  of  this  accident*? 

A.     The  time  that  I  lost 

Q.    Answer  yes  or  no.  A.     Yes. 

Q.     Will  you  tell  what  that  time  is  now? 

A.  It  is  eight  months,  almost  eight  months  an^ 
a  half. 

Q.     Do  you  know  what  your  average  weekly  eai 
ings  were  just  before  the  accident? 

A.     My  average  weekly  earnings  were  $64.00. 

Mr.  Olson:    That  is  all.  [158] 

Cross-Examination 

By  Mr.  Callaway : 

Q.  Mr.  Byrne,  you  returned  to  work  on  the  10th 
of  January,  1949  ?  A.     Yes,  sir. 

Q.     You  worked  to  the  1st  of  February  1 
A.    Yes,  sir.  , 

Q.     As  a  helper?  A.     Yes,  sir.  , 

Q.    At  the  same  rate  of  pay?  A.    Yes,  sir 
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Q.  What  you  did  during  that  period  of  time  was 
I  to  move  things  around,  isn't  that  right?  You 
didn't  attempt  to  operate  any  machine? 

A.     No,  sir. 

Q.  What  was  there  about  the  duties  of  a  helper 
that  you  couldn't  perform  during  that  period  of 
time  ? 

A.  I  was  unable  to  lift  the  doors  on  and  off  of 
sanding  tables.    I  was  unable  to  hold 

Q.  I  am  not  talking  about  in  connection  with 
the  operation  of  any  machines.  You  weren't  at- 
tempting to  do  that.  I  am  talking  about  the  work 
that  you  went  back  there  to  do  as  a  general  helper. 

A.  Well,  it  was  moving  doors  and  assisting 
people  in  moving  objects  like  doors  and  door 
panels.  [159] 

Q.  What  was  there  about  your  condition  that 
prevented  you  from  doing  that? 

A.  I  had  no  grip  in  my  hand.  I  was  not  able  to 
hold  any  quantity  in  my  hand,  pieces  of  wood. 

The  Court :  Do  you  have  any  more  grip  in  your 
ihand  at  this  time  than  you  did  then? 

The  Witness:  The  doctor  has  not  examined  me 
i  lately. 

The  Court:  I  did  not  ask  you  that.  I  asked  if 
you  had  any  more  grip  now  than  you  had  then  ? 

The  Witness:    Not  very  much,  sir. 

Q.  (By  Mr.  Callaway)  :  Is  it  your  testimony 
that  you  can't  pick  up  anything  with  that  hand  and 
lift  it? 
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A.  To  a  limited  extent  I  can  lift  it,  sir.  I  can 
lift  a  book. 

Q.  You  have  calluses  on  your  hand,  I  notice. 
What  do  you  do  to  get  those  *? 

A.  Well,  I  have  to  do  a  certain  amount  of  work 
in  order  to  pay  my  living  expenses. 

Q.  I  didn't  ask  you  that.  I  asked  you  what  you 
did  to  get  the  calluses  on  your  hand. 

A.     Oh,  worked  in  my  yard. 

Q.    Anything  else"? 

A.  Oh,  occasionally  I  do  something  else.  I  will 
dig  or  something  like  that. 

Q.     Sir?  [160]  A.     Occasionally  I  will  dig. 

Q.  When  you  say  work  in  your  yard,  do  you 
mean  with  a  rake  and  hoe  and  spade  ? 

A.     Yes,  sir. 

Q.  What  is  there  about  this  work  of  yours  in  tree 
surgery  that  you  can't  do? 

A.  In  doing  cavity  work  and  so  forth  I  am  not 
able  to  use  my  hand  in  using  a  chisel  or  a  hammer. 
I  am  not  able  to  hold  certain  types  of  power  equip- 
ment that  is  necessary  in  the  work.  I  am  not  able 
to  hold  a  rope  in  my  hand. 

Q.  Now,  actually,  when  did  you  go  into  the  tree 
surgery  business?  A.     About  the  1st  of  July^ 

Q.     What  is  it? 

A.    About  the  1st  of  July,  1949. 

Q.  Did  you  spend  any  time  between  Februarji 
1st  and  July  in  training  yourself  for  that  ?  .' 

A.     No,  sir. 
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Q.  You  hadn't  ever  had  any  experience  along 
1  that  line  before,  had  you? 

A.  I  had  done  quite  a  bit  of  studying  from 
1  books  and  through  knowledge  I  had  learned  from 
f  other  people. 

Q.     Actually,  you  have  been  making  $300.00  to 
$400.00  a  month  in  that  business,  which  is  more  than 
you  were  making  at  the  time  you  were  working  as  a 
mill  worker,  isn't  that  [161]  right? 
A.     No,  sir.    At  the  time — may  I  explain,  sir  ? 
The  Court :    Go  ahead. 
Q.  (By  Mr.  Callaway) :    Yes. 
A.     At  the  time  that  I  gave  your  assistant  that 

f  figure 

Q.     You  mean  Mr.  Lopardo  here  (indicating)  1 

A.    Yes.    that  was  my  gross.    Out  of  that  I 

1  had  to  pay  my  expenses  and  living,  and  so  forth. 

Q.    Well,   you   remember  when  your  testimony 

was  taken  in  Mr.  Olson's  office,  your  attorney,  on 

the  21st  of  November  of  last  year  by  Mr.  Lopardo? 

A.     Yes. 

Q.     At  that  time  you  were  given  the  following 
?  explanation,  were  you  not,  and  I  am  reading  on  page 
'i  2,  lines  10  to  26,  inclusive,  and  lines  1  and  2  on 
page  3.    This  is  Mr.  Lopardo  speaking : 

"Probably  your  counsel  has  explained  to  you  the 

'  nature  of  a  deposition.    However,  to  clarify  it  for 

the  purpose  of  the  record,  please  be  advised  that 

pursuant  to  certain  sections  of  the  Federal  Law  of 

Civil  Procedure  the  defendant  is  entitled  to  ques- 
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tion  you  imder  oath  as  to  certain  matters  concerning 

the  allegations  in  your  complaint. 

"Though  this  proceeding  appears  to  be  informal, 
it  actually  has  all  the  solemnity  of  a  court  proceed- 
ings. [162] 

"After  the  questions  are  propounded  and  3- our 
answers  given,  they  will  be  taken  dowTi  by  the  re- 
porter, typed  up  and  put  in  pamphlet  form,  after 
which  they  will  be  submitted  to  you  for  reading.  At 
that  time  you  may  make  corrections,  if  you  so  desire. 
At  the  time  of  trial,  however,  if  you  do  make  any 
corrections,  I  will  be  entitled  to  ask  you  why  you 
made  those  corrections. 

"Therefore,  to  avoid  that,  in  the  event  I  ask  any 
questions  that  are  not  clear  to  you,  or  you  do  not 
understand,  or  you  do  not  hear,  j)lease  ask  me  to 
repeat  them  or  rephrase  them  so  you  can  under- 
stand them.    Is  that  clear  1 

"A.     Yes." 
Then  starting  on  page  3  at  line  21 : 

"Q.  Would  you  give  us  a  rough  approximation 
of  your  weekly  intake,  your  earnings  ? 

"A.  Well,  I  would  like  to  clarify  it  in  this  man- 
ner: I  have  only  been  in  business  a  few  months,' 
and  due  to  output  of  expenditures,  my  own  personal' 
income  has  been  cut  down  to  practically  nil  outside 
of  living  expenses.  '• 

"Q.  I  am  not  trying  to  pin  you  down  to  dollars 
and  cents.  Could  you  give  us  an  approximation  of 
your  weekly  income  ?  [163]  i 
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"A.     Well,  it  will  vary  from  one  hundred  to  sev- 
1  eral  hundred. 

"Q.     Well,  would  you  strike  an  average?     You 
.'  say  you  have  been  in  business  a  few  months  now, 
;  and  aj^parently  you  are  earning  money.     Now,  will 
'  you  tell  us  how  much  you  make  on  the  average  ? 
"A.     On  an  average  gross,  $200.00. 
*'Q.     You  have,  however,  brought  in  more  in  busi- 
!  ness  than  $200.00,  haven't  you*? 
''A.    Yes. 

"Q.     How  high  have  you  gone? 
"A.     Well,  I  can't  possibly  say  offhand,  without 
looking. 

"Q.     A  rough  approximation  will  do. 
"A.     Oh,  $350.00  to  $400.00. 
"Q.     Per  week? 
"A.     Yes." 
Is  that  your  testimony  ?  A.     Yes,  sir. 

Q.  What  prevented  you  from  w^orking  at  some 
type  of  work,  Mr.  Byrne,  from  the  1st  of  February 
to  the  1st  of  July,  1949? 

A.     I  spent  quite  a  bit  of  time  going  from  one 
1  mill  to  another,  to  different  lumber  companies,  and 
-  so  forth,  trying  to  secure  a  position  in  that  line  of 
work  and  a  position  which  I  was  able  to  do.  [164] 
Q.     This  law  suit  was  filed  on  the  21st  of  January, 
1949,  is  that  right? 
A.     To  the  best  of  my  knowledge. 
Q.    Does  that  have  anything  to   do  with  your 
leaving  j^our  work  on  February  1st  ? 
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Mr.  Olson:    I  object  to  that  question. 

The  Court :  He  has  a  right  to  answer  that.  Over- 
ruled. 

The  Witness :    No,  sir. 

Mr.  Callaway :    I  think  that  is  all. 

Mr.  Olson:    Two  questions. 

Redirect  Examination 
By  Mr.  Olson: 

Q.  As  a  matter  of  fact,  Mr.  Byrne,  you  didn't 
leave  your  work  on  February  1st,  you  were  laid  off  % 

Mr.  Callaway :    Just  a  moment.    That  is  leading. 

Q.  (By  Mr.  Olson)  :  Did  you  voluntarily  quit 
your  work  on  February  1st,  from  Selby  Company^ 

A.     No. 

Mr.  Callaway:  I  object  to  counsel  asking  a  lead- 
ing question  and  educating  the  witness,  and  follow- 
ing it  with  one  that  is  possibly  proper. 

The  Court:    The  objection  will  be  sustained. 

Q.  (By  Mr.  Olson) :  Why  did  you  leave  youi 
w^ork  on  February  1st,  Mr.  Byrne'? 

A.  They  let  me  go  because  due  to  my  injury  J 
was  not  [165]  able  to  carry  on  the  work  that  I  was 
supposed  to  do,  and  I  was  holding  up  other  met 
from  their  work.  It  was  not  up  to  the  standard  tha' 
I  had  done  before.  i 

Q.  Hold  your  right  hand  up,  Mr.  Byrne,  an( 
make  a  fist. 

(Witness  complies.)  ; 


vs.  William  J.  Byrne  209 

(Testimony  of  William  J.  Byrne.) 

Q.  Is  that  the  best  you  can  do  with  your  little 
finger?  A.     Yes  (indicating). 

Mr.  Olson:    That  is  all. 

Mr.  Callaway:    I  have  nothing  further. 

The  Court :    All  right.    Step  down. 

(Witness  excused.) 

Mr.  Olson:  I  will  call  Dr.  Sutherland  to  the 
stand. 

DR.  ROSS  SUTHERLAND, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
I  having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

The  Clerk :    What  is  your  name,  please  ? 

The  Witness :  Ross  Sutherland,  M.D.,  1332  Wil- 
shire. 

Direct  Examination 
By  Mr.  Olson : 

Q.  What  is  your  business  or  profession.  Dr. 
Sutherland  ? 

A.     Traumatic  and  orthopedic  surgery. 

Q.  Are  you  licensed  to  practice  medicine  in  the 
estate  of  [166]  California? 

A.     That  is  correct? 

Q.     How  long  have  you  been  so  licensed  ? 

A.     Since  1920. 

Q.  What  schools  have  you  graduated  from  and 
what  degrees  do  you  have? 

A.     Stanford  of  Southern  California. 
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Q.    Medical  School?  A.     That  is  correct. 

Q.     What  degrees  have  you  obtained  1 

A.     M.D. 

Q.     You  specialize  in  some  branch  of  medicine  ? 

A.     In  traumatic  and  orthopedic  surgery. 

Q.     What  does  it  mean? 

A.     Those   are   conditions  as  a   result   of   direct 
trauma. 

Q,     Trauma  means  what? 

A.     Break  and  contusion  of  the  tissues. 

Q.     By  outside  source. 

A.     By  outside  source. 

Q.     To  the  layman  repairing  injuries? 

A.     That  is  correct. 

Q.     Did  you  ever  have  occasion  to  examine  WU 
liam  Byrne,  the  plaintiff  in  this  action? 

A.     I  examined  him  on  November  25,  1949. 

Q.     Where  was  this  examination  held?  [167] 

A.     It  was  made  at  my  office. 

Q.  When  you  made  this  examination  did  you  ob 
tain  a  history  of  the  patient's  injury? 

A.     I  did.  : 

Q.     What  was  that  history  ? 

A.  The  patient  gave  the  following  history,  tha 
on  October  28,  1948,  a  steel  casting  broke,  cuttin! 
tendons  of  the  patient's  right  hand  on  the  surfaci 
An  operation  was  performed  on  the  hand  by  D: 
Detwiler  of  Burbank. 

Q.  Did  you  then  make  an  examination  of  M:; 
Byrne's  hand?  A.     I  did. 
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Q.  Will  you  describe  what  method  you  used  in 
making  this  examination? 

A.  Well,  the  examination  was  a  tj^pical  clinical 
examination  and  radiograph  picture,  and  X-rayed 
the  hand  and  found  a  chip  fracture  off  the  head  of 
the  fourth  metacarpal 

Q.     Stop  there.    What  is  the  fourth  metacarpal? 

A.  That  is  the  bone  from  the  wrist  down  to  the 
first  joint  of  the  finger. 

Q.     Thank  you.    Continue. 

A.  This  chip  fracture  had  completely  healed. 
I  There  had  been  an  injury  to  the  flexure  tendons  of 
the  fifth  finger,  which  had  been  sutured. 

Q.  Just  a  minute.  The  flexure  tendons  are 
'What?  [168] 

A.  The  tendons  that  bring  the  fingers  down  into 
the  palm  of  the  hand.  There  was  also  injury  to  the 
fourth  finger  over  the  metacarpal  joint.  This  was 
repaired,  except  for  a  little  weakness  of  the  third 
phalanx. 

Q.  Did  you  fijid  any  abnormalities  with  Mr. 
Byrne 's  hand,  as  a  result  of  your  examination  ? 

A.     The  examination  revealed  there  was  loss  of 

,1  flexion  or  the  ability  to  bring  the  fifth  fijiger  down 

into  the  palm  of  the  hand.     The  degrees  of  limita- 

1  tion  of  motion  were  as  follows :    Distal  phalanx  or 

'  the  phalanx  on  the  end,  the  extension  or  the  ability 

to  fully  extend  the  finger  was  160  over  180,  or  20 

per  cent  loss.     Flexion  of  the  distal  phalanx  was 

0  over  90. 
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The  second  phalanx,  the  middle  one,  extension  180 
over  180;  complete.    Flexion  was  0  over  90. 

Metacarpal  of  this  joint  here  (indicating),  ex- 
tension was  180  over  180 ;  could  get  it  fully  straight. 
Flexion  was  90  over  90. 

The  tip  of  the  fifth  finger  failed  to  touch  the  palm 
of  the  hand  by  three  inches. 

Patient  was  advised  to  make  repair  of  the  flexure 
tendons  in  the  fifth  finger  by  surgery,  which  will 
require  about  a  week's  hospitalization,  and  about 
eight  to  ten  weeks  of  further  disability  following 
surgery. 

Q.  Now,  do  I  understand  your  testimony  to  be 
that  you  [169]  recommend  surgery  be  performed  on 
this  hand*?  :)fl| 

A.  Unless  it  is  performed  on  this  hand  the  con- 
dition of  the  hand  is  permanent. 

Q.  What  was  your  testimony  regarding  the  loss 
of  grip  in  that  hand  ? 

A.     There  is  25  per  cent  loss  of  hand  grip. 

Q.  That  will  continue  the  rest  of  his  life,  unless 
reparative  surgery  is  undergone  ? 

A.     That  is  correct. 

Q.  Will  you  exj)lain  to  the  jury  what  this  opera- 
tion consists  of  1 

A.  The  operation  consists  of  opening  up  thei 
palmar  surface  of  this  fifth  finger  and  approxi- 
mating the  tendon.  It  is  a  difficult  job  and  should 
be  done  by  a  tendon  specialist.  j 

There  may  be  some  permanent  disability  even  fol-j 
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lowing  surgery,  because  it  has  been  a  long  time 
since  the  tendons  have  been  separated,  in  the  proxi- 
mal portion  of  this  area  of  the  tendon,  if  there  is  a 
point  of  severance  retraction  up  into  the  direction 
of  the  wrist  (indicating).  There  is  also  some  slight 
hypesthesia  or  numbness  of  this  finger,  where  the 
sensory  nerve  had  been  disturbed. 

Q.  You  found  that  nerve  had  been  disturbed  in 
his  handf 

A.  He  has  a  very  small  percentage  of  disturb- 
.  ance  of  sensation.  [170] 

Q.  When  a  person  receives  a  trauma  or  an  in- 
.  jury,  as  Mr.  Byrne  did,  the  nature  of  it,  is  it  apt  to 
]  produce  a  numbing  sensation  of  the  hand  at  the 
1  time  of  the  trauma  ? 

A.  Sometimes  trauma  will  produce  numbness  of 
I  the  part  immediately  at  the  time  of  the  accident. 

Q.     What  causes  thaf? 

A.  That  is  due  to  disturbances  of  the  sensory 
nerve  being  cut. 

Q.     How  long  can  that  numbness  last  f 

A.     Sometimes  for  hours  or  days. 

Q.  Is  there  any  treatment  for  this  type  of  in- 
jury, other  than  reparative  surgery "? 

A.  There  is  no  other  treatment  that  will  proxi- 
mate these  tendons  without  surgery. 

Q.  Is  there  any — I  will  use  the  word  advisedly — 
guarantee  that  reparative  surgery  will  restore  his 
hand  to  normal  function'? 

Mr.  Callaway:  I  object  to  that  as  calling  for 
speculation  or  surmise. 
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The  Court:    Overruled. 

The  Witness:  I  would  say  he  would  still  have 
some  residual  permanent  disability  following  sur- 
gery. It  has  been  a  long  time  since  these  tendons 
were  injured  or  atrophied.  They  may  be  frayed. 
They  may  not  repair  within  the  period  of  time  and 
there  may  be  some  residual  weakness.  [171] 

Mr.  Callaway :    That  is  all  speculation. 

The  Court :  That  is  all  right.  Doctor,  is  the  con- 
dition due  to  the  incompetency  of  the  surgeon  who 
forgot  to  sew  those  tendons  in  a  manner  in  which 
they  should  have  been  sewn"? 

The  Witness:  Definitely  not,  your  Honor,  be- 
cause even  perfect  repair  in  a  certain  percentage  of 
tendon  cases  will  give  way.  It  is  a  very  difficult 
procedure,  and  even  with  the  experts  repairing  them 
a  certain  percentage  of  failure  occurs. 

The  Court :  You  say  this  would  require  not  only 
a  specialist,  but  a  specialist  within  a  specialty  *? 

The  Witness :    Yes. 

The  Court:     Isn't  it  likely  that  because  the  sur- 
geon employed  was  the  average  run-of-the-mill  sur- . 
geon  that  he  may  not  have  done  the  thing  that  your 
expert,  plus  expert,  would  have  done  f  , 

The  Witness :    Well,  no.  j 

The  Court:  I  know  you  gentlemen  hesitate  to  an- 
swer that  question,  but  this  jury  has  a  right  to, 
know  whether  this  condition  is  partly  caused  by  this 
man  not  getting  the  care  he  should  have  had,  re- 
gardless of  whoever  is  responsible  for  the  failure  to 
do  it. 
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The  Witness:  Your  Honor,  I  don't  know  Dr. 
Detwiler.  He  may  be  a  very  expert  man  in  tendons. 
As  I  tried  to  explain,  [172]  a  certain  percentage  of 
cases  done  by  experts  are  failures. 

The  Court:    All  right. 

Q.  (By  Mr.  Olson)  :  How  much  does  an  opera- 
tion of  the  type  you  recommend  ordinarily  cost  ? 

A.  Well,  from  a  private  standpoint  I  imagine 
specialists  would  charge  this  man  anywhere  from 
$300.00  to  $500.00. 

Q.     How  much  hospitalization  would  be  required "? 

A.     Probably  a  week. 

Q.     In  the  hospital  ?  A.    Yes. 

Q.  How  much  permanent  disability  would  you 
say  the  patient  would  have  after  that  operation  1 

Mr.  Callaway:  I  object  to  that  as  calling  for 
rank  speculation  and  conjecture. 

The  Court:  It  is  conjectural.  I  will  give  the  fed- 
eral instructions  as  to  experts  to  the  jury.  Over- 
ruled. 

The  Witness:  Well,  it  may  vary  anywhere  from 
five  to  ten  per  cent. 

Q.  (By  Mr.  Olson)  :  I  don't  think  you  under- 
stood my  question.  What  I  meant  to  say — perha^js 
I  didn't  make  it  clear — assuming  Mr.  Byrne  had  this 
operation,  how  long  would  he  be  incapacitated  be- 
cause of  the  actual  operation,  from  doing  anything  ■? 

A.    As  I  stated,  maybe  eight  to  ten  weeks. 

Q.  That  is  what  I  was  after.  And  that  opera- 
tion, as  you  state — I  want  to  be  sure  I  understand 
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it  and  the  jury  does — would  require  cutting  into  the 

hand?  A.     Oh,  very  definitely. 

Q.  When  they  cut  into  the  hand,  what  would 
they  do"? 

A.  Well,  they  would  bring  the  tendons  down  and 
proximate  end  to  end.  If  the  upper  part  of  the 
tendon  is  too  short,  the  tendon  man  may  have  to 
take  a  piece  of  tendon  from  one  of  the  other  tendons 
and  graft  it  together.  You  can't  tell  what  the  de- 
gree of  operation  is  in  there  until  you  get  into  it. 

Q.  Let  me  ask  you  this.  Doctor:  Would  an  in- 
jury to  the  tendon  of  the  little  finger  tend  to  impair 
the  functioning  of  the  finger  next  to  if? 

A.  Well,  this  man  had  some  minor  injury  to  the 
fourth  finger.  With  the  fifth  finger's  inability  to 
make  a  full  hand  grip,  there  is  a  little  disturbance 
in  the  grip,  but  it  is  minor.  Minor  disturbance  of 
the  fourth  finger  tendon,  in  reference  to  hand  grip, 
the  fifth  finger  produces  somewhat  of  a  slight  block. 

Q.     That  is  what  I  wanted  to  know.  A.     Yes. 

Mr.  Olson :    I  think  that  is  all. 

Cross-Examination 
By  Mr.  Callaway : 

Q.  Doctor,  at  the  time  you  saw  Mr.  Byrne  on 
November  25,  [174]  1949,  he  wasn't  wearing  a  cast,' 
was  he  ■?  A.     No  cast.  I 

Q.  He  told  you  that  he  was  disabled  from  Octo- 
ber 28,  1948,  to  February  14,  1949  ?  I 

A.     Correct. 
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Q.  He  then  worked  two  weeks  but  then  was  off 
until  May,  1949,  is  that  right? 

A.     That  is  correct. 

Q.  In  other  words,  as  he  recited  those  facts  you 
took  them  down "?  A.     That  is  right. 

Q.  Now,  the  only  fracture  that  he  received  was 
a  chip  fracture  on  the  fourth  finger,  isn't  that  right"? 

A.  I  have  forgotten  just  which  one,  fourth  or 
fifth,  but,  anyway,  the  check-up  X-rays  I  made 
showed  it  had  completely  repaired. 

Q.     Healed?  A.     That  is  right 

Mr.  Callaway :    That  is  all. 

The  Court:    All  right. 

Redirect  Examination 
By  Mr.  Olson : 

Q.  Did  your  examination  disclose  whether  that 
fracture  went  through  the  joint  of  the  bone  or  just 
the  bone  1 

A.  No.  My  examination  didn't  disclose  that,  be- 
cause I  [175]  didn't  have  the  original  X-rays  for 
comparison. 

Q.    You  didn't  see  the  original  X-rays'? 

A.     No. 

Q.  You  had  just  the  ones  you  took  when  you 
examined  him?  A.     That  is  correct. 

Mr.  Olson :    That  is  all. 

The  Court :    Step  down. 

(Witness  excused.) 
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Mr.  Olson:  Your  Honor,  may  we  approach  the 
bench  1 

The  Court:    Yes. 

(The  following  proceedings  were  had  in  thej 
presence  but  out  of  the  hearing  of  the  jury:) 

Mr.  Olson:  I  was  unable  to  get  hold  of  Dr.  Det- 
wiler  until  9:30  last  night.  He  has  an  emergency 
tonsillectomy,  and  two  others.  He  said  he  would  get 
here  as  close  between  10:30  and  11:00  as  he  could 
make  it.  Mr.  Callaway  will  stipulate  the  minute  he 
walks  in  I  can  call  him. 

Mr.  Callaway :    I  have  no  objection  to  that. 

The  Court :    You  will  have  to  rest. 

If  you  are  going  to  make  a  motion,  I  want  you  to 
make  it  so  we  will  not  be  losing  time. 

Mr.  Callaway:  I  will  agree  if  the  motion  is  not 
acted  upon  favorably  he  may  put  him  on  out  of 
order. 

The  Court:  It  just  does  not  relate  to  lia- 
bility? [176] 

Mr.  Callaway:    No. 

The  Court :  I  try  not  to  be  unreasonable  in  thes( 
matters. 

Mr.  Olson :    I  just  want  an  understanding. 

The  Court:  You  know  under  what  pressure  3 
work.  I  do  not  want  to  wait  for  people  to  come  ii 
out  of  order. 

Mr.  Olson:  It  is  my  understanding  that  I  an 
going  to  rest  now,  and  I  will  put  on  Dr.  Detwile: 
when  he  arrives. 
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(The  following  proceedings  were  had  in  the 
presence  and  hearing  of  the  jury:) 

Mr.  Olson:  At  this  time,  subject  to  the  stipula- 
tion of  counsel,  the  plaintiff  rests. 

The  Court :    The  question  has  arisen  whether  the 
1  motion  you  are  about  to  make,  Mr.  Callaway,  has  to 
)be  made  in  the  presence  of  the  jury.    I  will  hear  it 
out  of  the  presence  of  the  jury. 

Ladies  and  gentlemen  of  the  jury,  there  are  some 
legal  matters  that  have  to  be  taken  up  with  the 
I  court  before  the  defendant  proceeds  with  the  case. 
You  will  retire  to  the  jury  room,  and  we  will  call 
you. 

May  it  be  stipulated  the  usual  admonition  has' 
ibeen  given  to  the  juryf 

Mr.  Olson:    So  stipulated. 

Mr.  Callaway:    So  stipulated. 

(The  following  proceedings  were  had  out  of 
the  presence  and  hearing  of  the  jury:)  [177] 

Mr.  Callaway:  Comes  now  the  defendant  Wood- 
workers Tool  Works,  a  corporation,  and  moves  this 
court  for  a  judgment  of  nonsuit  on  the  following 
igrounds : 

1.  That  there  has  been  no  evidence  introduced 
that  the  defendant  manufactured  the  item  in  ques- 
tion. 

2.  There  has  been  no  evidence  that  the  defendant 
sold  the  device  to  plaintiff's  employer. 

3.  There  has  been  no  evidence  showing  a  causal 
connection  between  the  breaking  of  the  device  and 
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the  injuries  sustained  by  the  plaintiff.     Those  are 
the  grounds  on  which  the  motion  is  predicated. 

The  Court :  I  want  to  say  this,  gentlemen :  I  have 
given  this  subject  a  great  deal  of  thought  and  I 
think  the  law  on  the  subject  is  contained  in  the 
cases  which  have  been  decided  since  1940,  beginning 
with  Kalash  v.  Los  Angeles  Ladder  case,  and  the 
others. 

Mr.  Callaway:  Your  Honor,  may  I  give  you  my 
views  on  that  ? 

The  Court:    Yes. 

Mr.  Callaway:  I  am  familiar  with  the  case  of 
Kalash  v.  Los  Angeles  Ladder  you  have  mentioned, 
your  Honor.  I  don't  feel  that  the  law  of  California 
is  applicable  for  the  reason  that  certainlj^  if  there 
was  any  negligence  it  must  have  happened  in  Illi- 
nois. It  couldn't  have  possibly  happened  in  Lof 
Angeles. 

The  Court:  It  is  not  a  question  of  where  negli 
gence  [178]  occurs.  It  is  the  question  of  where  th( 
suit  is  brought.    This  is  a  transitory  action. 

In  the  leading  case  on  the  subject,  the  case  ii* 
New  York,  Judge  Cardozo  did  not  decide  it  accord 
ing  to  the  law  of  Illinois,  but  under  the  law  of  Net 
York. 

Mr.  Callaw^ay :  There  was  an  action  filed  in  NeV 
York. 

The  Court :  That  is  right.  We  will  take  judicia 
notice  of  the  fact  your  corporation  is  a  corporatio: 
of  the  State  of  Michigan.  The  negligence  there  cor' 
sisted  of  the  faulty  construction  of  a  wheel  tha! 
came  off. 
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Mr.  Callaway :  Here  is  an  action  filed  in  the  Fed- 
eral Court  by  a  citizen  of  California  against  a  citizen 
of  Illinois. 

The  Court :    That  is  right. 

Mr.  Callaway:  Claiming  that  the  defendant  cor- 
poration negligently  manufactured  an  article.  It  is 
my  contention  under 

The  Court:    Erie  v.  Tompkins. 

Mr.  Callaway:    Yes. 

The  Court :    No.    You  misinterpret  that  case. 

Mr.  Callaway :  I  may  misinterpret  it,  but  that  is 
my  interpretation. 

The  Court:  I  have  lived  with  that  case.  We 
have  had  to  abolish  a  whole  branch  of  law. 

Mr.  Callaway:  I  want  to  speak  to  you  just  a 
mmute  about  the  proof  in  this  case.  Where  is  there 
any  proof  we  even  [179]  manufactured  it?  Cer- 
tainly from  the  evidence  adduced  by  the  court  itself, 
regardless  of  which  State  the  court  decides  to  fol- 
low, there  is  no  evidence  in  this  case  that  there  is 
any  causal  connection  between  this  device  breaking 
and  the  injury  that  this  man  received. 

The  court  asked  these  questions  itself.  You  asked 
the  witness  several  times,  "Now,  are  you  certain 
ithat  all  that  had  happened  was  a  click?"  And  he 
told  you  that  he  was,  at  the  time  he  jumped  down 
on  the  floor. 

Now,  he  has  the  board  there.  I  don't  know  what 
happened  and  I  don't  guess  there  is  anybody  that 
can  reconstruct  what  happened.  He  had  the  board 
and  he  let  the  board  go. 
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Here  is  a  device  whirling  at  7200  revolutions  per 
minute.  If  the  board  went  up,  naturally,  when  the 
board  is  down  under  the  cutting  edge  that  is  one 
thing,  but  if  the  board  flew  up  and  hit  one  of  these 
arms,  then  that  is  quite  another  thing.  There  is  no 
evidence  here,  I  don't  think,  on  which  the  court 
should  let  this  jury  guess  and  speculate. 

The  Court:  Let  me  give  you  an  illustration  of 
how  things  repeat  themselves  since  I  have  been  on 
the  bench  here.    I  thought  of  it  last  night. 

The  reason  I  asked  that  question  was  to  try  to  find 
out  what  caused  the  injury.  I  do  not  laiow  w^hat 
caused  it,  and  the  evidence  does  not  show  what  the 
direct  cause  was.  However,  this  is  the  situation^ 
If  that  click  which  was  caused  by  the  [180]  breaking 
set  in  motion  the  group  of  events  that  resulted  iri 
his  injury,  in  view  of  the  fact  the  click  was  not  ar 
ordinary  click  but  was  brought  on  by  what  actuallj 
later  developed  was  a  break  in  the  instrument  or  thd 
object,  they  are  liable  for  the  consequent  injury. 

I  will  give  you  an  illustration  of  a  case  tried  her^ 
about  seven  or  eight  years  ago.  A  woman  went  tc 
the  basement  of  Sears,  Roebuck  where  they  wer* 
selling  hardware.  She  was  buying  a  door.  Th^ 
doors  were  suspended  on  a  rack,  sideways.  The;; 
were  hung  just  the  way  you  see  clothes  hung  ii 
these  large  clothing  stores.  As  she  touched  one  o 
the  doors  the  rack  gave  way  and  the  whole  group  o: 
doors  struck  the  floor.  They  did  not  strike  her.  Bu 
it  frightened  her  and  she  backed  away  from  ther 
and,    unfortunately,    backed    into    a   piece    of   m^ 
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chinery  which  she  could  not  see.  She  hurt  herself 
i  in  the  usual  place  where  women  hurt  themselves 
\  when  they  are  hurt,  that  is,  the  sacroiliac  region. 

I  am  not  going  to  say  what  the  result  of  the  case 
*  was,  but  I  sent  the  case  to  the  jury  although  there 
\  was  no  evidence  whatsoever  in  that  case  of  any 
'  direct  relation  between  the  two.  She  was  not  hit  by 
I  anything.  The  unusual  event  caused  her  to  react  in 
a  certain  way,  which  an  ordinary  human  being 
would  react  in,  and  the  injury  resulted. 

In  the  case  if  the  click  were,  as  he  said,  an  im- 

I  natural  click,  and  set  in  motion  the  chain  of  events, 

the  mere  fact  [181]  we  do  not  know  whether  he  was 

actually  cut  by  the  flying  pieces  of  steel  or  whether 

I  his  hand  was  cut  when  he  ducked — that  is  a  good 

expression,  although  it  does  not  sound  very  nice, 

'  but  it  expresses  the  situation — it  is  traceable  to  this 

untoward  event. 

The  Supreme  Court  of  California  has  said  that 
expert  testimony  to  the  effect  that  a  particular  acci- 
dent is  traceable  to  faulty  manufacture  is  enough  to 
present  a  prima  facie  case. 

Mr.  Callaway:     Yes,  your  Honor.     But  let  me 
igive  you  my  views  on  that. 
The  Court :    All  right. 

Mr.  Callaway :  Now,  the  court  will  have  to  hold, 
as  a  matter  of  law  that  the  proximate  cause  or  the 
thing  that  set  the  other  matters  in  motion  was  a 
click. 

Now,  I  don't  know  how  the  court  could  know  that 
that  click  might  not  have  been  a  small  piece  of  steel 
in  some  of  the  wood  he  was  working  on. 
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The  Court :  I  do  not  have  to  decide  how  I  would 
hold.  You  are  the  one  who  asked  for  a  jury.  If  you 
had  wanted  my  reaction  to  the  facts  you  did  not  need 
to  have  asked  for  a  jury. 

Mr.  Callaway :    This  is  a  matter  of  law. 

The  Court:  If  you  had  wanted  my  reaction  to 
the  facts  you  did  not  need  to  ask  for  a  jury.  You 
asked  for  a  jury  and  [182]  you  are  entitled  to  their 
reaction  and  not  mine. 

Mr.  Callaway :  At  this  time  I  am  entitled  to  have 
your  legal  ruling  on  the  evidence,  if  the  evidence  is 
not  sufficient  to  present  a  factual  situation  upon 
which  the  jury  should  pass. 

The  Court :  I  do  not  agree  with  you.  I  think,  hi 
the  first  place,  we  are  bound  by  the  law  of  California 
and  the  law  of  California  as  set  forth  in  the  latesf 
cases  on  the  subject,  which  I  will  read  into  the  rec- 
ord in  a  minute,  holds  that  the  facts  such  as  are 
presented  here  are  sufficient  to  take  the  case  to  th( 
jury. 

I  want  to  refer  to  the  cases.    I  will  cite  the  leading 
ones,  all  of  which  I  have  here.  i 

The  cases  I  refer  to  are :  Kalash  v.  Los  Angele 
Ladder  Company,  1  Cal.  (2d)  229;  Dryden  v.  Con 
tinental  Baking  Company,  11  Cal.  (2d)  33;  Hone; 
V.  City  Dairy,  22  Cal.  (2d)  614;  Escola  v.  Coca-Coi: 
Bottling  Company,  24  Cal.  (2d)  453;  Sheward  \ 
Virtue,  20  Cal.  (2d)  410;  and  then  the  case  fror 
which  both  of  you  borrowed  instructions,  th 
O'Rourke  v.  Day  &  Night  Water  Heater  Compam 
31  Cal.  App.  (2d)  364.     I  am  citing  that  case  be 
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•  cause,  while  a  petition  for  hearing  was  not  applied 
'  for,  the  Supreme  Court  has  on  several  occasions 
I  approved  it. 

The  Gerber  v.  Faber  case,  54  CaL  App.  (2d)  674, 
I  has  language  which  I  do  not  think  the  Supreme 
.Court  would  approve.  [183]  For  that  reason  I 
I  am  not  going  to  give  any  instructions  that  are  based 
on  it.  M}^  good  friend  and  former  associate.  Judge 
'  Shinn,  was  making  a  lot  of  new  law  at  a  time  when 
!  there  was  not  any.  He  used  language  which  the 
"Supreme  Court  at  the  present  time  would  not  ap- 
'  prove. 

For  instance,  he  intimates  that  if  a  man  bought 
from  a  manufacturer  the  best  product,  that  would 
be  a  defense.  That  is  not  the  law  as  laid  down  by 
Ithe  Supreme  Court. 

In  fact,  the  Supreme  Court  has  specifically  said 
!  in  one  of  these  cases,  Sheward  v.  Virtue : 

''Virtue  Brothers  received  rough  iron  leg 
castings  moulded  to  their  own  patterns  by  an- 
other firm.  It  is  conceded  that  freedom  from 
negligence  does  not  inure  to  the  manufacturer 
because  it  purchased  parts  from  another  which 
were  defective." 

That  contradicts  the  Gerber  case,  although  the 

Gerber  case  was  later.    In  Gerber  v.  Faber,  54  Cal. 

I  App.  (2d),  at  page  680,  it  will  give  you  my  view,  and 

that  will  also  give  you  an  indication  of  my  view  on 

the  instructions. 

Of  course,  when  the  case  is  closed,  the  evidence 
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is  closed,  before  you  argue,  I  shall  indicate  to  you 
my  action  upon  the  instructions  which  you  have 
submitted.  What  I  have  already  stated  is  going  to 
save  time,  because  you  will  get  an  idea  what  I  per- 
ceive the  law  to  be.  [184] 

Mr.  Olson:    May  I  make  two  comments? 

The  Court :    Just  a  minute. 

Mr.  Olson:    Excuse  me. 

The  Court :  I  will  hear  anything  additionally  you 
want  me  to  add.    I  have  not  ruled  as  yet. 

Mr.  Callaway:  I  fail  to  see  where  there  is  any 
evidence,  where  the  complaint  alleges  that  we  even 
manufacture  it. 

The  Court:  Our  Circuit  Court,  unfortunately, 
has  adopted  the  scintilla  rule  now.  It  never  was 
the  rule  in  this  Circuit.  In  fact,  I  was  congratulated 
once  by  Mr.  Justice  Miller,  that  fortunately  the 
scintilla  rule  does  not  apply.  With  me  as  a  guinea 
pig  the  Circuit  Court  deviated  from  that,  and  be- 
ginning with  the  Harvey  case  and  other  cases,  thej 
have  held  that  practically  a  scintilla  of  evidence  was 
enough. 

Mr.  Callaway:  I  don't  think  there  is  even  a  scin-; 
tilla  of  evidence  that  we  sold  this  article  as  alleged 
to  the  plaintiff's  employer. 

The  Court:  I  do  not  think  an  issue  is  made  o1 
that. 

Mr.  Callaway:    Yes,  he  alleges  it  and  we  deny  it 

The  Court:  I  think  there  is  an  inference  to  b( 
drawn  from  it.  If  you  want  to  rest,  you  have  t 
good  point.    You  had  better  rest,  without  putting  iii 
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any  evidence.  When  you  jjut  in  your  evidence,  you 
are  going  to  supply  it. 

Mr.  Callaway:  I  am  going  to  put  on  evidence, 
because  I  [185]  won't  supply  it.  There  is  nothing 
in  my  evidence  to  supply  it. 

Mr.  Olson:  May  I  make  a  comment  for  the 
•  record  *? 

The  Court :    Yes. 

Mr.  Olson :  Counsel  for  defendant  has  said  there 
is  not  even  a  scintilla  of  evidence  that  this  part  was 
1  manufactured  by  the  defendant.  I  call  attention  to 
the  answer  of  defendant  on  page  2,  paragraph  D : 

'*  Answering  the  incorporated  paragraph  Y 
defendant  admits  that  it  sells  Champion  panel 
raiser  heads;  that  it  partially  manufactured 
said  article,  but  alleges  in  this  connection  that 
it  did  not  cast  the  said  raiser  head  nor  any  part 
thereof." 

Mr.  Callaway:  Are  you  trying  to  talk  the  judge 
out  of  his  ruling "? 

Mr.  Olson:  I  want  that  for  the  record.  It  is 
admitted  in  the  answer. 

The  Court:  I  thought  there  was  enough  of  ad- 
mission of  manufacture  to  bring  it  into  the  case. 

All  right,  gentlemen.  We  will  take  a  short  recess. 
''We  will  then  call  the  jury  and  you  may  proceed 
with  the  evidence. 

(Short  recess  taken.) 

(The  following  proceedings  were  had  in  the 
presence  and  [186]  hearing  of  the  jury:) 
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The  Court:  Let  the  record  show  the  jury  is  in 
the  box.    Proceed. 

Mr.  Olson:  Dr.  Detwiler  is  in  court  now,  your 
Honor. 


DR.  HOWARD  F.  DETWILER 


1 


called  as  a  witness  by  and  on  behalf  of  the  j)laintiff. 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

The  Clerk :    What  is  your  name,  please  ? 

The  Witness :    Howard  F.  Detwiler.  i 

Direct  Examination 
By  Mr.  Olson : 

Q.  Dr.  Detwiler,  it  is  very  difficult  to  hear  yoi 
back  here,  and  the  jurors  might  have  difficulty 
Keep  your  voice  up  as  much  as  possible,  will  you- 

A.     All  right. 

Q.     What  is  your  business  or  profession? 

A.     I  am  a  physician  and  surgeon,  M.D. 

Q.  Are  you  licensed  to  practice  medicine  in  th 
State  of  California'?  A.     Yes. 

Q.  How  long  have  you  been  a  physician  and  sui 
geon"?  A.     Since  1941. 

Q.  What  schools  have  you  attended  and  whs 
degrees  have  [187]  you  obtained  1 

A.  I  attended  the  College  of  Medical  Evangelist 
at  Loma  Linda,  and  I  hold  an  M.D.  degree. 

Q.  Do  you  specialize  in  any  particular  phase  c 
medicine.  Doctor"? 

A.     I  have  not  formally  specialized  in  a  residenc. 
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I  (Testimony  of  Dr.  Howard  F.  Detwiler.) 
I  However,  I  have  been  particularly  interested  in  in- 
dustrial surgery. 

Q.     What  do  you  mean  by  "industrial  surgery'"? 

A.     That  means  the  care  of  cases  resulting  from 
.  injuries  sustained  while  the  patient  is  at  work. 
If      Q.     Occasioned  by  trauma*? 

A.  That  is  right,  trauma  or  other  causes,  related 
to  their  employment. 

Q.  Have  you  ever  had  occasion  to  examine  or 
treat  William  Byrne,  the  plaintiff  in  this  action  ? 

A.    Yes. 

Q.    When  was  the  first  time  you  saw  Mr.  Byrne? 

A.     28th  of  October,  1948. 

Q.     What  was  the  occasion  for  your  seeing  him? 

A.  Mr.  Byrne  was  brought  into  my  office  with  a 
'  severe  injury  to  his  hand. 

Q.     Which  hand?  A.     His  right  hand. 

Q.     Do  you  know  what  time  that  was?  [188] 

A.  9:00  o'clock  he  was  injured.  He  was  there 
;i  about  15  minutes  later,  as  I  recall. 

Q.  It  is  your  understanding  he  was  in  your  office 
i approximately  15  minutes  after  he  was  injured? 

A.     10  or  15  minutes,  yes. 

Q.    Was  he  bleeding?  A.     Yes. 

Q.     Did  you  make  any  examination  of  his  injury? 

A.     I  did. 

Q.    What  did  you  determine  his  injury  to  be? 

A.  We  detected  a  deep  4-inch  laceration  of  his 
right  hand  which  extended  from  the  base  of  his 
ring  finger  in  the  distal  part  of  the  palmar  surface 
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(Testimony  of  Dr.  Howard  F.  Detwiler.) 

around  to  the   dorsal   surface   of   the   right   small 

finger  base  (indicating). 

Q.  Will  you  explain  that,  using  your  hand  as 
an  example? 

A.  The  laceration  extended  from  the  base  of  the 
ring  finger  around  and  to  the  dorsal  aspect  of  the 
base  of  the  small  finger  of  his  right  hand  (indi- 
cating) . 

Q.  Did  you  obtain  any  history  from  the  patient 
regarding  the  accident? 

A.  Yes.  He  stated  that  he  had  been  working 
with  a  shaper  and  that  something  happened  to  the 
wheel,  and  that  he  received  this  injury  as  a  result 
of  that. 

Mr.  Callaway:  Your  Honor,  I  wish  at  this  time 
to  ask  the  court  to  instruct  the  witness  the  historj 
a  patient  gives  a  [189]  doctor  is  admissible  for  th( 
sole  purpose  of  being  what  he  told  the  doctor  anc 
not  the  truth  of  the  statement  he  made. 

The  Court:  The  court  so  instructs  the  witness 
What  took  place  has  been  testified  to  by  the  plaintif 
himself.  The  doctor,  in  basing  his  diagnosis,  mus 
rely  upon  the  origin  of  the  ailment  complained  o, 
and  therefore  he  is  allowed  to  say  what  the  jjatienj 
told  him,  but  as  to  whether  the  facts  the  patient  toLi 
him  are  true  or  not  is  for  the  jury  to  determine,  Q],' 
the  basis  of  the  evidence  given  by  the  patient  himseli 
in  this  case  the  plaintiff. 

Q.  (By  Mr.  Olson) :  What,  if  anything,  did  yo 
do  at  that  time,  the  first  occasion  Mr.  Byrne  visite 
you  with  this  injury,  to  treat  him? 
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I      A.     First  of  all,  we  stopped  his  hemorrhage. 

Q.     How? 

A.  By  application  of  the  usual  hemostats  to 
bleeding  area, 

Q.     What  is  a  hemorrhage"? 

A.  Hemostat  is  a  small  pincers  that  controls 
1  bleeding, 

Q,     No,    What  is  a  hemorrhage  f 

A,     Loss  of  blood.    In  this  case  from  trauma. 

Q,     And  what  did  you  do,  if  anything  ? 

A,     We  X-rayed  the  hand. 

Q.     Did  you  get  a  report  from  that  X-ray? 

A,     Yes.  [190] 

Q,     Will  you  tell  the  jury  what  the  report  was? 

A,  The  X-ray  showed  a  fracture — I  will  read  the 
S report,  if  I  may: 

"There  is  a  fracture  at  the  base  of  the  third 
proximal  phalanx  on  the  medial  aspect  of  the  base," 
That  means  this  first  finger  (indicating).  The  me- 
dial aspect  is  the  side  toward  the  body,  holding  the 
palm  this  way  (indicating). 

"The  structure  of  the  skin  and  soft  tissues  is 
seen.  The  picture  after  surgery  is  made  and  shows 
I  the  fracture  extends  into  the  soft  surface,  and  the 
ifragment  is  in  good  position." 

Q.     Do  you  have  those  X-rays  with  you.  Doctor? 

A.    Yes. 

Q.  Were  these  X-rays  taken  at  the  same  time, 
both  of  them? 

A.    One  was  taken  before  and  one  after.     Don't 
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ask  me  which  was  taken  when.     I  think  I  can  tell 

you,  though. 

Q.    We  will  wait  for  the  shadow  box. 

A.  I  mean  the  same  day,  I  understand  they  were 
taken. 

Q.  One  before  you  treated  him  and  one  after- 
wards, is  that  right? 

A.  That  is  right.  There  are  two  views.  An  AP 
view.  That  is  with  the  hand  out  in  this  position 
and  the  rays  striking  through  the  flat  surface  (indi- 
cating). [191] 

Q.  Is  this  the  X-ray  taken  before  surgery  or 
afterward  (indicating)  ? 

A.  To  be  very  truthful,  I  read  the  report  of  our 
radiologist  in  our  office,  who  reads  all  our  X-rays; 
I  am  not  absolutely  positive"?  i 

Q.     You  don't  take  the  X-rays'? 

A.     My  radiologist  takes  them.  i 

Q.     He  interprets  them? 

A.  The  technician  takes  the  X-rays  and  the  radii 
ologist  reads  them.  We  certainly  read  them.  The 
reason  I  say  I  am  not  certain,  even  though  Dr. 
Debb  in  his  report  mentioned  it  showed  repair  of 
soft  tissue,  I  believe  this  is  the  one  taken  before 
and  this  is  the  one  taken  afterwards  (indicating). 
However,  there  would  be  no  way  to  prove  it.  Thai 
doesn't  make  any  difference. 

Q.     Does  the  X-ray  show  a  fracture  of  the  dista" 
phalanx  ? 

A.     No,  I  don't  believe  they  do. 

Q.     Your  report  said  there  was  a  fracture? 
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A.     Proximal. 
Q.     Was  there  a  fracture? 

A.    Yes,  there  was  a  fracture  in  the  base  of  the 
I  proximal  phalanx,  extending  from  here  to  here  (in- 
dicating).   Equally  well  seen  on  this  view,  extending 
t  from  here  to  here,  proximal  phalanx  (indicating). 
Q.     The  fracture  went  through  the  jomt? 
A.     Yes. 

Q.     Is  a  fracture  through  a  joint  more  serious 
than  a  fracture  that  doesn't  strike  a  joint? 
A.    Yes. 
Q.     Why? 

A.     In  this  case  particularly  because  longer  im- 

1  mobilization  is  required.    The  longer  you  must  im- 

:i  mobilize  tendons  that  are  repaired  the  more  likely 

'  you  are  of  a  permanently  stiff  and  atrophied  finger. 

'  And  also,  the  likelihood  of  infection  and  permanent 

i  limitation  of  motion  from  the  injury  to  the  joint. 

Q.    As  I  understand  you,  in  a  layman's  language, 

because  the  fracture  went  through  the  joint  it  would 

require  a  longer  period  of  being  immobilized? 

A.     Yes. 

Q.     Which,  in  turn,  would  affect  the  healing  of 
Ithe  tendons?  A,     That  is  true. 

Q.     That  is  what  j^ou  mean? 
A.     That  is  right. 

Q.    You  saw  Mr.  Byrne,  you  stopped  the  bleeding, 
you  had  X-rays  taken  of  his  hand.     Then  what,  if 
anything,  did  you  do? 
A.     We  determined  the  degree  of  impairment  of 
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sensation   [193]   in  his  hand,  indicating  nerve  in- 
jury, and  also  the  degree  of  impairment  of  function 
of  his  hand. 

Q.     How  was  that  done  1 

A.     By  having  the  patient  flex  his  fingers. 

Q.     Could  the  patient  flex  his  flngers? 

A.     He  could  not  flex  his  small  finger. 

Q.  Is  that  why  you  determined  he  had  a  severed 
tendon?  A.     Yes. 

Q.     What  did  you  do  then  if  anything? 

A.  We  found  it  necessary  to  enlarge  his  wound 
by  approximately  a  half  an  inch,  in  order  to  find 
the  cut  tendon  end,  which  always  retracts  up  into 
the  arm.    We  united  his  tendon,  using  cotton  suture. 

Q.  In  other  words,  you  sewed  the  tendon  to- 
gether? A.    Yes.  , 

Q.     How  big  is  a  tendon  of  a  little  finger? 

A.  Approximately  an  eighth  of  an  mch  in  dia- 
meter. 

Q.    You  had  to  probe  and  find  that?  , 

A.    Yes. 

Mr.  Callaway:  Mr.  Olson:  will  you  keep  your 
voice  up? 

Q.  (By  Mr.  Olson)  :  What  is  a  compound  frac- 
ture. Doctor? 

A.  A  compound  fracture  is  any  fracture  open 
to  the  exterior. 

Q.  Did  3^ou  find  Mr.  Byrne  had  a  compound 
fracture?  A.     Yes.  [194] 

Q.     What  did  you  do  after  you  united  the  tendon  1 
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A.  We  attempted  to  unite  the  severed  nerves, 
\  which  is  often  a  very  difficult  and  sometimes  well- 
I  nigh  impossible  job.  But  we  always  attempt  to  unite 
\  them  with  a  suture.  We  then  sewed  up  the  deep 
\  tissues  and  closed  the  skin,  and  we  applied  a  cast 
:  to  his 

Q.     Plaster  casf? 

A.     Plaster  cast  to  his  hand  and  his  forearm, 

Q.    What  was  the  purpose  of  the  plaster  cast? 

A.     To  immobilize  both  the  tendon  and  the  joint. 

Q,     How  long  was  he  in  the  plaster  cast? 

A.     The  cast  was  taken  off  the  27th  of  November. 

Q,     It  was  put  on  on  the  28th  of  October? 

A.    Yes. 

Q.  So  he  was  in  the  cast  one  month.  Do  you 
.know  how  many  sutures  you  took  in  Mr.  Byrne's 
hand?  A.     Seventy  plus. 

Q.     What  do  you  mean? 

A.  We  took  at  least  seventy.  That  is  what  I 
have  on  my  record. 

Q.  You  took  seventy  or  more  sutures  in  his 
ihand? 

A.  Yes.  His  hand  was  badly  macerated.  It 
^  wasn't  just  a  clean  cut,  it  was  a  macerated  hand. 

Q.  I  will  ask  you  this,  Doctor:  Does  injury  to 
a  tendon,  as  in  this  case  the  severance  of  a  small 
finger  tendon,  [195]  in  any  way  affect  the  use  of 
I  the  tendon  next  to  that  ?  A.     Yes. 

Q.    How? 

A.    Well,  now,  naturally  they  function  in  sym- 
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pathy,  they  function  together,  usually,  I  mean,  ordi- 
narily in  the  function  of  the  performance  of  a  man's 
duties.  Also,  the  immobilization  naturally  in  the 
repair  of  a  tendon  would  affect  somewhat  the  ad- 
jacent tendon. 

Q.  Would  it  affect  the  nerves  surrounding  those 
tendons  ? 

A.  It  would  not  affect  the  nerve  unless  the  nerve 
was  cut. 

Q.     Was  the  nerve  of  the  small  finger  cut? 

A.     Yes. 

Q.     Severed'?  A.     Yes,  and  macerated. 

Q.     What  do  you  mean  "macerated"? 

A.     Chewed  up. 

Q.  When  was  the  last  time  you  saw  Mr.  Byrne's 
hand,  except  this  morning  outside  of  court? 

A.  I  saw  Mr.  Byrne,  I  believe,  a  week  ago  today, 
on  the  10th. 

Q.  Did  you  observe  in  that  last  examination 
whether  Mr.  Byrne's  right  finger  is  smaller  than  his 
left  finger?  A.     I  did. 

Q.     It  was?  [196]  A.     Yes. 

Q.    What  causes  that? 

A.  Two  things.  First  of  all,  nerve  injury.  Atro- 
phy of  tissue,  result  of  nerve  injury. 

Secondly,  atrophy  of  disuse.  In  other  words 
shriveling  of  the  part  because  it  isn't  used  properly 

Q.  Do  you  have  a  record  of  how  many  times  Mr 
Byrne  visited  your  office  for  treatment  ?  ! 

A.    Yes. 
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Q.     How  many  times  does  it  disclose? 

A.     Twenty-five  times. 

Q.     Do  you  know  a  Dr.  Boyes*?  A.     Yes. 

Q.     Who  is  Dr.  Boyes? 

A.  Dr.  Boyes  is  tlie  leading  hand  surgeon  in 
Los  Angeles. 

Q.  Have  you  ever  discussed  this  case  with  Dr. 
Boyes  '^ 

Mr.  Callaway:  I  object  to  that  as  calling  for 
'  hearsay. 

The  Court:     That  is  merely  preliminary. 

Q.     (By  Mr.  Olson) :     You  say  you  have? 

A.     Yes. 

Q.  To  your  know^ledge  did  Dr.  Boyes  treat  Mr. 
']  Byrne  after  you  did  ? 

A.  Dr.  Boyes  saw  Mr.  Byrne  during  the  same 
i  period.  Dr.  Boyes  consulted  with  him  on  the  21st 
I  of  December,  and  I  saw  him  several  times  after 
that  also.  [197] 

Q.  Did  Dr.  Boyes'  diagnosis  of  Mr.  Byrne's 
condition  agree  with  yours? 

Mr.  Callaway:     I  object. 

Mr.  Olson:     I  will  strike  that. 

The  Court:     That  is  a  leading  question. 

Mr.  Olson:  I  don't  mean  to  ask  a  leading  ques- 
tion. 

The  Court:     Ladies  and  gentlemen  of  the  jury, 

iwhen  a  question  is  asked  and  the  objection  is  sus- 

;  tained  you  are  not  to  assume  what  the  answer  is 

going  to  be.    It  is  as  though  you  had  not  heard  it 

at  all. 
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Q,  (By  Mr.  Olson)  :  Doctor,  what  do  you  doc- 
tors mean  by  temporary  as  distinguished  from  per- 
manent disability?  fl| 

A.  Temporary  disability  is  disability  of  short 
duration,  which  will  improve  in  the  normal  event 
of  Nature's  healing.  Permanent  disability  is  the 
disability  that  patient  will  carry  with  him  the  rest 
of  his  life,  depending  on  the  degree  of  the  injury. 

Q.  In  your  opinion,  based  upon  your  examina-' 
tion  of  Mr.  Byrne,  does  he  have  a  permanent  dis- 
ability? A.     Yes. 

Q.  In  your  opinion  would  an  operation  on  this 
hand  be  advisible?  A.    Yes. 

Q.  In  your  opinion  should  such  an  operation  be 
performed  by  a  specialist?  [198] 

A.     Definitely  so. 

Q.    Why?  I 

A.  This  is  one  of  the  most  difficult  procedures 
that  we  have  surgically  to  perform.  In  all  proba- 
bility if  Mr.  Byrne  has  a  surgical  procedure  it  will 
require  tendon  transplants.  I  say  in  all  jjrobabilitj 
because  I  don't  know  exactly  what  the  specialist 
will  do.  However,  I  do  know  what  is  done  ordi- 
narily. A  small  tendon  is  taken  out  of  the  forearir 
and  the  tendon  is  removed  completely  from  thi; 
scarred  area,  and  this  new  tendon  is  implanted  int(i 
the  finger.  In  other  words,  into  the  base  of  th* 
terminal  phalanx  of  the  injured  part.  The  tendol 
is  cut  here,  and  this  is  all  new  tendon  we  get  arounc 
this  scar  tissue  that  caused  a  lot  of  disability  H 
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^  Mr.  Byrne's  case  (indicating).    Definitely  he  should 

J  have  this  procedure  done,  in  my  opinion. 

Q.  Do  you  know  what  the  average  expense  of 
such  an  operation  is? 

A.     That  is  a  hard  question  to  answer.    It  is  an 
'  expensive  procedure. 

Q.     How  long  a  period  of  hospitalization  is  ordi- 
inarily  required  for  a  person  that  undergoes  such 
an  operation"? 

A.     Not  a  long  j^eriod  of  hospitalization. 

Q.     How  long? 
I     A.     Two  or  three  days,  so  far  as  the  time  in  the 
hospital  is  concerned.  [199] 

Q.    Would  the  hand  be  put  in  a  cast? 

A.     Yes. 

Q.  How  long  ordinarily  would  the  hand  remain 
in  a  cast? 

A.    At  least  three  or  four  weeks. 

Q.  Are  those  operations  in  your  experience  and 
knowledge  always  successful? 

A.     By  no  means. 

Q.     What  is  the  usual  result  of  such  an  operation? 

A.  That  is  a  hard  question  to  answer.  I  can  tell 
you  the  ideal  result. 

Q.    Yes. 

A.  I  Iviiow  that  the  function  in  this  case  would 
be  greatly  improved  by  an  operation.  To  say  that 
I  the  function  would  be  normal,  that  I  very,  very 
seriously  doubt  in  this  case.  But  the  function  would 
improve  greatly,  as  far  as  the  ability  to  flex  the 
finger. 
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Also,  in  this  case  there  should  be  another  at- 
tempted nerve  repair.  Now,  the  tissues  have  all 
healed.  There  is  still  numbness.  In  other  words, 
there  is  still  lack  of  nerve  supply  to  the  finger. 
That  should  be  done  at  the  same  time.  « 

Q.     What  is  nerve  repair  ?  ^W 

A.  The  scarred  ends  of  the  nerves  are  isolated 
and  the  nerves  are  united. 

Q.     How  large  are  nerves  *?  [200] 

A.     Extremely  small. 

Q.     Sewed  together? 

A.  Sewed  together  they  are  about  the  size  of 
an  ordinar}^  string. 

Q.  If  I  have  asked  this  question  somebody  cor-: 
rect  me.  I  don't  think  I  have.  Would  a  person  who: 
received  such  an  injury  as  Mr.  Byrne  received  ex- 
perience a  feeling  of  numbness  immediately  after 
the  trauma  ?  A.     Yes.  i 

Q.     Why"?  A.     Severance  of  nerves. 

Q.  In  this  case  you  testified  the  nerve  was  sev- 
ered? A.     Yes. 

The  Court :  Doctor,  could  you  tell  from  yoiTr  ex- 
perience in  industrial  surgery,  where  you  deal  witt 
cuts  and  bruises  and  contusions  and  things  like  thai 
constantly,  what  type  of  trauma  caused  this  injury  1 

The  Witness:  That  is  a  hard  question.  Judge: 
to  answer. 

The  Court:     If  it  were  easy,  I  would  not  ask  it 

The  Witness:  I  don't  believe  that  that  could  b< 
answered,  except  we  know  that  it  was  a  forcefu 
injury.  ; 
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The  Court :  Could  you  tell  it  was  a  sharp  instru- 
1  ment  that  caused  it  1 

The  Witness:  It  was  not  a  knifelike  blow.  Not 
like  when  a  glass [201] 

The  Court:  Could  it  be  caused  by  a  piece  of 
^wood  striking  the  hand,  a  piece  of  wood  going  at 
{great  velocity*? 

The  Witness:  You  ask  if  it  could  be.  Abso- 
lutely, it  could  be. 

The  Court:  In  other  words,  you  cannot  say  that 
Ithis  was  actually  caused  by  metal  coming  in  con- 
ktact  with  a  metal  object? 

The  Witness:  I  feel  in  this  case  there  is  no 
question — I  mean,  it  was  the  metal  that  caused  it, 
but 

The  Court :     It  was  not  the  metal "? 

The  Witness:  It  was  the  metal  that  caused  it, 
ibut  you  asked  if  it  could  be  a  w^ood  piece 

The  Court:  In  this  case  you  think  the  metal 
caused  if? 

The  Witness:  Yes.  I  don't  think  there  is  any 
question  in  this  case. 

The  Court:  All  right.  The  reason  I  am  asking 
is  because  the  plaintiff  himself  could  not  tell  what 
actually  caused  it,  what  his  hand  came  in  contact 
with  that  caused  the  injury.  That  is  the  reason  I 
am  asking  you  if  you  can  make  any  deductions 
from  the  way  it  looked. 

The  Witness:  We  felt  there  was  no  question  it 
was  a  metallic  instrument  that  had  caused  this. 
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Q,  (By  Mr.  Olson)  :  From  your  observance  of 
the  wound  when  Mr.  Byrne  came  in,  would  it  be  a 
forceful  impact?  A.    Yes.  [202] 

Q.     Because  of  the  shattering  of  the  bone? 

A.    Yes. 

Q.     Because  of  the  breaking  of  the  bone  ? 

A.    Yes,  and  maceration  of  tissue. 

Q.    What  do  you  mean? 

A.  Well,  very  vulgarly  to  describe  it,  chewed  up ; 
hamburger. 

Q.  Did  Mr.  Byrne  comjjlain  of  pain  when  you 
saw  him  ?  A.     He  did,  indeed. 

Q.     Would  you  say  he  was  in  great  pain?  ' 

A.  No,  I  wouldn't.  Trauma  of  this  type  doesn't 
produce  great  pain.  It  may  produce  shock,  but' 
usually  trauma  of  this  type ' 

The  Court:     Is  it  localized? 

The  Witness:  Relatively.  And  it  isn't  the  se- 
vere type  of  pain  you  get  after  infections.  But  he 
certainly  had  his  share  of  pain  at  the  time. 

Q.     (By  Mr.  Olson)  :     Later? 

A.  At  the  time,  chiefly.  He  had  his  share  of 
pain,  but  you  asked 

Q.     Was  he  in  a  condition  of  shock? 

A.     He  was  not  in  severe  shock. 

Q.     But  he  was  in  shock  ? 

Mr.  Callaway :     Are  you  going  to  lead  the  doctor' 

Q.  (By  Mr.  Olson):  Was  he  in  shock?  Wa/ 
he  in  any  shock?  [203]  You  just  brought  tha' 
question  to  my  mind.  ' 
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A.  Well,  all  I  can  say,  in  answer  to  that  ques- 
tion, is  that  most  patients  with  injuries  of  this 
type  have  a  degree  of  shock.  I  don't  recall  whether 
Mr.  Byrne  was  in  shock  or  not.    I  don't  have  a  note. 

The  Court:     The  shock  would  not  last  long? 

The  Witness:     Only  a  few  minutes. 

The  Court:  There  was  no  evidence  of  shock 
when  you  saw  him"? 

The  Witness:  No  severe  shock  that  would  even 
warrant  our  putting  it  on  his  record. 

The  Court:     I  see. 

Q.  (By  Mr.  Olson):  What  is  the  effect  of 
shock  ? 

A.  Shock  is  manifested  by  collapse  of  the  pa- 
tient, marked  pallor  of  the  patient,  often  fainting 
I  and  passing  out,  cold  clammy  perspiration  and  a 
I  marked  fallen  blood  pressure. 

Q.  Were  his  senses  as  acute  in  shock  as  a  person 
not  in  shock  *? 

A.  No,  but  I  don't  mean  to  infer  that  Mr. 
Byrne  was  in  a  severe  state  of  shock. 

Q.  In  your  opinion.  Doctor,  excluding  an  opera- 
ition  that  we  have  discussed,  will  Mr.  Byrne's  hand 
(remain  as  it  is  now  for  the  rest  of  his  life? 

A.     No.   I  believe  not.    I  believe  it  will  get  worse. 

Q.    And  why? 

A.  Obviously,  Mr.  Byrne  has  no  flexion  motion, 
compensatory  union  of  the  exterior  tendons.  Over 
a  period  of  years  it  may  even  cause  deformity  of 
Ms  finger.     I  mean,  even  a  pulling  backward,  in 
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time,  and  there  again  the  nerves  apparently — ^we 
can't  say  for  certain  that  the  nerves  are  not  miited, 
because  we  attempted  to  unite  them.  We  can  say 
this:  There  is  a  lot  of  numbness  still,  indicating 
that  if  the  nerves  w^ere  united  that  the  sensation 
has  not  as  yet  traveled  down  the  nerve  root  which 
often  takes  a  period  of  several  years. 

If  this  does  not  take  effect  there  again  he  will 
have  a  tendency  of  continued  atrophy  of  his  finger. 
In  other  words,  a  continued  tendency  to  shriveling, 
so  far  as  his  finger  is  concerned.  It  should  be  in- 
creasingly in  his  way  if  it  isn't  repaired. 

Mr.  Olson :     Your  witness. 

i 
Cross-Examination  ; 

By  Mr.  Callaway: 

Q.  Doctor,  let's  take  a  look  at  those  X-rays 
again,  now,  you  are  talking  about. 

Do  you  see  a  clearly  defined  fracture  line  there 
at  alH 

A,  You  see  a  very  clearly  defined  fracture  line 
extremely  clear.  There  is  absolutely  no  questior 
of  the  fracture.  It  extends  from  here  right  dowi 
into  the  joint  surface  [205]  (indicating). 

Q.     This  little  piece  right  there   (indicating)  ?  , 

A.     That  is  right. 

Q.  It  is  this  little  piece  (indicating)  1  Am  , 
doing  it  right  1 

A.  You  have  one  finger  on  the  right  end,  at  an 
rate. 
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Q.     Mark  it  on  tliere  with  a  fountain  pen. 

A.  That  is  it,  approximately  (indicating).  Here 
it  is  again  here  (indicating). 

Q.     There  is  no  displacement  there? 

A.     Very  mild  displacement. 

Q.  Now,  wouldn't  you  expect,  if  he  had  had  a 
blow  at  that  area,  with  a  blunt  instrument,  to  get 
I  a  more  extensive  fracture  of  the  bone  ? 

A.     No,  I  wouldn't. 

Q.     You  wouldn't '?  A,     No,  I  wouldn't. 

Q.  That  is  what  causes  bones  to  shatter  and 
1  break  and  displace,  isn't  it,  force?  A.     Force. 

Q.  Now,  of  course,  if  you  had  this  contraption 
ihere,  one  whirling  in  one  direction  and  one  the 
I  other  at  7200  revolutions  per  minute 

Mr.  Olson:  Correction.  They  don't  go  in  oppo- 
site directions.  [206] 

Mr.  Callaway :  All  right.  In  the  same  direction, 
then. 

Q.     (By  Mr.  Callaway) :    and  you  got  cut, 

of  course  the  force  of  this  blade  might  very  easily 
tat  that  speed  fracture  your  finger,  might  it  not? 

A.    Yes. 

Q.  It  also  would,  traveling  at  that  speed,  chew 
up  your  hand  pretty  badly  before  you  could  get  it 
I  out  of  there,  wouldn't  it? 

A.    Absolutely. 

Q.  Well,  now,  if  an  operation  on  this  gentleman's 
hand  is  indicated,  why  hasn't  it  been  done? 

Mr.  Olson:  I  object  to  that  question  as  calling 
for  a  conclusion  of  the  witness. 
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The  Court:     Read  the  question. 

(The  question  was  read.) 

The  Court:  So  far  as  you  know,  Doctor.  I  don't 
know  how  he  woukl  know  that. 

Mr.  Olson :     It  calls  for  a  conclusion,  your  Honor. 

The  Court:  He  was  not  giving  a  wholesale  job 
to  do  all  the  operating  that  is  necessary.  The  pa- 
tient has  something  to  say  about  it. 

Mr.  Callaway:     All  right. 

The  Court:     I  will  sustain  the  objection. 

Mr,  Callaway:  Very  well.  I  don't  think  I  have 
anything  more.    Just  a  minute,  please.  [207] 

Q.  (By  Mr.  Callaway)  :  Doctor,  do  you  have 
any  further  use  for  those  X-rays? 

A,     We  always  keep  our  X-rays. 

The  Court:  That  does  not  make  any  difference 
If  you  want  them,  I  will  take  them.  We  can  returi 
them  when  the  case  is  finished. 

Mr.  Callaway:  I  don't  want  to  take  them.  '. 
would  like  to  have  them,  and  if  the  doctor  want 
them  back  we  can  return  them. 

The  Court:  They  will  be  withdrawn.  We  wil 
apply  the  same  rule  to  them  we  apply  to  others 
We  will  take  them  and  return  them  to  the  docto 
when  the  case  is  concluded, 

Mr.  Olson:     All  right.  ^_' 

The  Court:     It  may  be  received  in  evidence.   ^^ 

The     Clerk:     As     Defendant's     exhibits,     you 
Honor'? 
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The  Court:     Yes. 
The  Clerk:     Defendant's  Exhibit  B,  in  evidence. 

(The  X-rays  referred  to  were  marked  De- 
fendant's Exhibit  B,  and  were  received  in 
evidence.) 

The  Court:  The  jurors  may  want  to  look  at 
them.  If  you  do,  we  will  send  the  shadow  box  out 
to  you. 

Q.  (By  Mr.  Callaway) :  I  don't  see  any  date 
on  this. 

A.     There  is  the  date  there   (indicating). 

Mr.  Callaway:     That  is  all. 

The  Court:     Any  redirect  examination^  [208] 

Mr.  Olson:     No  redirect,  your  Honor. 

The  Court:     You  may  be  excused,  Dr.  Detwiler. 

(Witness  excused.) 

The  Court:  It  will  be  stipulated  this  testimony 
may  be  considered  and  will  appear  in  the  record  as 
?iven  before  the  plaintiff  rested. 

Mr.  Callaway:     So  stipulated. 

Mr.  Olson:     Yes. 

The  Court:  And  that  the  motion  that  was  made 
;nay  also  appear  as  though  made  after  this  testi- 
nony. 

Mr.  Olson:  The  plaintiff  rests,  with  one  excep- 
ion.  I  would  like  just  for  the  record — I  have 
mderstood  your  ruling,  and  I  am  not  arguing  with 
t — is  it  my  understanding  that  I  am  not  going  to 
)e  allowed  to  have  Dr.  Boyes  testify  in  this  case 
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because  of  the  fact  he  is  unobtainable  in  New  York 
until  Monday  morning? 

The  Court:  You  state  it  as  a  fact.  I  have  not 
ruled  on  anything.    He  is  not  here. 

Mr.  Olson:      I  would  like  to  ask  permission 

The  Court:  The  doctor  is  not  here,  and  that  is 
all  there  is  to  it.  He  is  not  here,  and  I  am  not 
continuing  any  case  to  wait  for  any  doctor.  That  is 
all  there  is  to  it.  You  are  supposed  to  have  your 
doctor  here. 

Mr.  Olson:     That  is  what  I  want. 

The  Court:  Do  not  say  you  are  not  being  per- 
mitted to  put  [209]  him  on.  You  do  not  have  him 
here,  and  that  is  all  there  is  to  it,  and  you  have 
rested. 

If  Doctor  Boyes  comes  here  before  the  case  is 
concluded,  if  you  ask  me,  I  will  allow  you  to  puf 
him  on  out  of  order. 

Mr.  Olson:     He  can't  be  here  until  Monday. 

Mr.  Callaway:      Mr.  Townsend. 

JEROME  B.  TOWNSEND 

called  as  a  witness  by  and  on  behalf  of  the  defend 
ant,  having  been  first  duly  sworn,  was  examined  an* 
testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 
The  Witness :     Jerome  B.  Townsend. 

Direct  Examination 
By  Mr.  Callaway: 

Q.    Where  do  you  reside? 
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A.     Sherman  Oaks. 

Q.     What  is  your  business  or  occupation'? 

A.     I  am  a  machine  salesman. 

Q.     For  whom?  A.     Woodworkers  Supply. 

Q.  Is  that  Woodworkers  Supply  Company  of 
(Los  Angeles "?  A.     That  is  right. 

Q.  By  the  way,  Mr.  Townsend,  did  you  have 
anything  to  do  with  the  sale  to  the  Selby  Company 
)f  a  panel  raiser  head  f  [210] 

A.  To  the  extent  that  they  saw  one  in  opera- 
ion  and  called  us  up  and  ordered  it. 

Q.     Did  you  take  the  order*?  A.     Yes. 

Q.    What  did  you  do,  in  turn? 

A.  We  sent  the  order  to  the  Woodworkers  Tool 
■Works  in  Chicago. 

Mr.  Olson:     At  this  time  I  would  like  to  object 

0  this  whole  line  of  testimony  on  the  ground  it 
s  incompetent,  irrelevant  and  immaterial,  and  has 
lothing  to  do  with  the  issues  in  this  case. 

The  Court:     Overruled.     Go  ahead. 
Q.     (By  Mr.  Callaway) :     Now,  was  the  head  re- 
lurned  to  you  or  shipj)ed  directly  to  the 

1  A.     Shipped  direct  to  the  customer. 

(  Q.    Did  you  so  specify?  A.     Yes. 

I  Q.  Now,  I  will  ask  you  w^hat  connection  the 
Yoodworkers  Supply  Company  of  Los  Angeles  has 
t/ith  the  Woodworkers  Tool  Works  in  Chicago. 
Mr.  Olson:  Don't  answer  that.  I  wish  to  ob- 
ect  to  that  question  on  the  ground  it  is  incompe- 
3nt,  irrelevant  and  immaterial.     On  the  further 
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ground  this  witness — there  is  no  background  laic 

to  show  this  witness  is  competent  to  make [211] 

The  Court:  We  will  find  that  out.  Overruled 
I  think  in  all  these  cases  the  relationship  of  th< 
manufacturer  to  the  person  who  actually  uses  thi 
product  is  an  important  element  in  the  chain  causa 
tion. 

Mr.  Olson:  If  I  may  just  add  this:  This  is  a: 
obvious  attempt  to  bring  in  the  question  of  th 
Court's  jurisdiction,  which  has  been  ruled  on. 

The  Court:  There  is  no  question  of  jurisdictio 
here. 

Mr.  Olson:     Certainly, 

The  Court :  You  need  not  be  afraid.  I  will  watc. 
for  jurisdiction. 

Mr.  Olson :     Thank  you. 

The  Court:     That  is  not  your  job.   That  is  mini 

Mr.  Olson:     That  is  all  I  am  worried  about. 

The  Court:  They  have  submitted  to  jurisdictio. 
They  have  not  attacked  the  jurisdiction.  ' 

Mr.  Olson:     On  a  motion. 

The  Court:     That  is  denied. 

Mr.  Olson:  Maybe  I  am  wrong,  I  hope  I  ai, 
and  I  wish  to  be  corrected  if  I  am  not.  It  is  n.^ 
impression  that  they  have  made  their  record,  ins- 
far  as  the  jurisdiction  is  concerned,  and  been  ruli 
upon.  I  don't  want  this  further  proof  of  lack  f 
jurisdiction  to  be  in  this  record. 

The  Court:     There  is  nothing  before  the  Coiit 
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ion  the  question  of  jurisdiction,  nothing  to  be  sub- 

imitted  to  the  jury.  [212]   Let  us  go  on. 

Q.     (By  Mr.   Callaway) :     You  may  answer, 
i     A.     To  the  extent  that  they  handle  merchandise 
itof  this  nature  when  we  have  an  order  for  them, 
ithey  buy  direct  from  them. 

Q.  Do  you  handle  any  other  products,  other  than 
those  made  by  the  Woodworkers  Tool  Works'? 

A.     Hundreds  of  them. 

Q,     Do  you  stock  this  particular  item? 

A.     No. 

Q.  Does  the  Woodworkers  Tool  Works  of  Chi- 
cago own  any  interest  in  the  Woodworkers  Supply 
Company"?  A.     None  at  all. 

Mr.  Olson:     I  object  to  that  question. 

The  Court:     Overruled. 

Mr.  Olson:  This  man  is  obviously  incompetent 
:o  know  that.  He  is  a  salesman. 

The  Court:     Overruled. 

Q.  (By  Mr.  Callaw^ay:  Do  they  have  anything 
;o  do  with  the  fixing  of  the  policy  of  how  you  run 
'^our  business  1  A.     None. 

Q.  As  I  understand  it,  the  Woodworkers  Supply 
hells  woodworking  machinery  and  supplies  retail. 

A.     That  is  correct. 

Q.  And  that  you  buy  products  from  various 
wmpanies  [213]  at  the  wholesale  price,  and  sell 
;hem. 

The  Court :  I  will  sustain  the  objection.  You  are 
nerely  repeating  what  the  witness  has  already  testi- 
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fied.    It  is  not  necessary.   The  jury  heard  him,  in 

the  first  place. 

Mr.  Callaway :    Very  well,  your  Honor. 

Q.  (By  Mr.  Callaway) :  Now,  was  the  Selby 
Company  billed  for  this  particular  panel  head? 

A.     They  were. 

Q.     I  will  show  you  a  photostatic  copy  of  a  bill. 

Mr.  Olson:  Excuse  me,  Mr.  Callaway.  What  is 
that  torn  off  there? 

Mr.  Callaway:    I  don't  know. 

Mr.  Olson:  I  do.  Can  I  give  you  one  of  my 
copies  that  is  complete?  I  object  to  that  with  the 
part  torn  off,  it  is  not  complete.  I  know  what  is  on 
there. 

Mr.  Callaway :     I  do,  too,  and  it  is  self-serving. 

Q.  (By  Mr.  Callaway)  :  Do  you  recognize  thai 
as  being  a  photostatic  coj)y  of  an  invoice  of  the 
Woodworkers  Supply  Company  to  the  Selby  Com- 
pany ?  A.     Yes. 

Mr.  Callaway:     I  offer  it  in  evidence. 

Mr.  Olson:  I  object  to  the  introduction  of  that 
I  have  a  complete  copy. 

Mr.  Callaway:  Let's  present  it  to  the  Court  auc 
let  him  [214]  rule  on  it. 

The  Court :  Just  a  minute.  Everything  is  in  th( 
open  here,  miless  I  want  to  have  something  hen 
at  the  bench.  I  do  not  like  attorneys  to  rush  t( 
the  bench  every  minute.  The  jurors  get  the  impres: 
sion  we  are  hiding  something  from  them. 

State  your  objection,  Mr.  Olson. 
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Mr.  Olson:  I  object  to  the  introduction  of  that 
document  on  the  ground  it  is  not  complete. 

Q.     Have  you  the  complete  one? 

Mr.  Olson:     Yes. 

The  Court:     The  bill  presented  to  you"? 

Mr.  Olson :     I  have  a  copy  of  that. 

The  Court:  Bring  it  to  me  and  let  me  look  at 
i  it  and  I  will  determine  whether  that  should  go  in 
(  or  not.  If  it  has  any  notation  put  on  by  the  buyer, 
1  then  it  is  an  addition  to  it. 

Mr.  Callaway:     That  is  what  it  has. 

The  Court :     I  will  look  at  it. 

Mr.  Olson:  I  can't  find  it  your  Honor.  I  had 
five  of  them. 

The  Court:     Then  I  will  overrule  the  objection 

E  and  I  will  let  you  show  me  later,  if  you  find  it,  if  it 

t  contains  something  that  you  think  should  go  in, 

if  it  contains  anything  that  was  there  when  the  bill 

was  received.    Anything  [215]  they  put  on  there 

cannot  go  in. 

Mr.  Olson:  Anything  the  Selby  Company  put 
on'? 

The  Court:  Yes.  A  bill  is  a  bill  the  way  you 
receive  it. 

Mr.  Olson:  The  Selby  Company  is  not  a  party 
to  this  action. 

The  Court:  You  cannot  bind  anybody  by  some- 
thing that  was  not  on  the  bill,  that  they  supplied. 
It  is  self-serving. 

Mr.  Olson:     I  will  withdraw  the  objection. 


254 


Woodworkers  Tool  Works,  etc. 


(Testimony  of  Jerome  B.  Townsend.) 
The  Court:     All  right.    It  may  be  received. 
Mr.  Clerk:     Defendant's  Exhibit  C  in  evidence. 

(The  doeimient  referred  to  was  marked  De- 
fendant's Exhibit  C,  and  was  received  in  evi- 
dence.) 

Q.     (By  Mr.   Callaway) :     Mr.   Townsend,  what] 
schools  or  colleges  have  you  attended  *? 

A.     Culver  Military  Academy  at  Culver,  Indiana,  | 
and  Southern  Methodist  University  at  Dallas,  Texas. 

Q.     After  you  left  school,  what  did  you  do? 

A.     I  went  to  work  in  the  woodshops  to  learn  | 
machinery. 

Q.     And  how  long  did  you  work? 

A.     Approximately  eight  years. 

Q.     Are  you  familiar  with  machinery  that  is  used" 
in  connection  with  cutting  of  wood? 

A.     Very  much.   That  is  my  business. 

Q.     Did  you  have  anything  to  do  with  the  super- 
intendency  [216]  of  a  millwork  shop  during  thatJj 
eight  years'?  A.     Not  during  the  eight  years. 

Q.    Afterwards?  A.     Yes,  sir. 

Q.     When  was  that? 

A.     That  was  1942  to  '44,  superintendent  of  An-i|, 
derson  Desk  Company  in  Los  Angeles. 

Q.     Do  you  know  what  a  joiner  is? 

A.     Yes,  sir. 

Q.    What  is  a  joiner? 

A.     A  joiner  is  a  machine  for  the  purpose  of 
removing  twist  or  warp  from  the  surface  of  wood, 
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for  the  purpose  of  putting  on  a  flat  joint  for  join- 
ing-. 

Q.     What  is  a  shaper? 

A.    A  shaper  is  what  it  specifies,  for  the  purpose 
I  of  producing  on  a  piece  of  wood  a  shape  or  a  con- 
tour or  a  detail. 

Q.  Do  you  have  an  opinion  as  to  the  length  of 
1  time  it  takes,  as  an  apprentice,  before  you  become 
i  an  experienced  shaper  f 

Mr.   Olson:     May  I   object  to  that  question  as 
calling  for  an  opinion  of  the  witness,  who,  I  do  not 
:  feel,  has  been  qualified  as  an  expert  in  that  field  to 
^  which  he  is  testifying. 

The   Court:     Overruled.    I   think  it   is   all  pre- 
1  liminary   to   qualifying   him   to   testify   to   certain 
things.  [217] 

The  Witness:     In  my  opinion  it  would  take  two 
:  and  a  half  years  or  possibly  more  to  produce  a 
shaper  man  to  be  responsible  for  any  operation  to 
be  presented  to  him. 

Q.     (By  Mr.  Callaway) :     Mr.  Townsend,  did  you 
-  specify  at  the  time  that  Selby  Company  ordered 
t  this  head  the  brand  of  head,  or  did  they  specify  ? 
A.     They  did. 

Q.     I  take  it  there  are  other  manufacturers  mak- 
ing similar  products'?  A.     Yes,  sir. 

Q.     Do  you  know  of  any  product  on  the  market, 

'  Mr.  Townsend,  of  a  type  of  this  where  the  arms  are 

not  made  out  of  cast  steel  ?  A.     Not  any  more. 

Mr.    Olson:     I    object    to    the    question    on    the 
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ground  this  man  has  not  been  qualified  either  as  a 

chemist  or  engineer.  m 

The  Court:  That  is  all  right.  He  has  testified 
he  is  familiar  with  the  market.  He  asked  if  there 
were  any  on  the  market. 

Mr.  Olson:     I  don't  think  that  w^as  the  question. 

The  Court:  Yes.  Do  you  know  of  any  other 
product  on  the  market  like  this,  which  is  not  made 
of  cast  steel?    That  was  the  question. 

The  Witness :     Not  any  more. 

Q.  (By  Mr.  Callaway)  :  What  did  they  use  to 
make  them  out  [218]  of?  ^,- 

A.     Brass  and  bronze. 

Q.  Were  the  brass  and  bronze  ones  as  strong, 
have  the  tensile  strength,  as  cast  steel? 

A.     No,  they  did  not.  % 

Mr.  Olson:  I  object  to  that  question,  and  the 
answer. 

The  Court:  I  will  sustain  the  objection  as  to 
that.  I  do  not  think  you  have  qualified  him  to  givej 
an  opinion  as  to  the  tensile  strength  of  tools.  t 

Do  you  know  why  the  manufacture  of  this  type, 
of  device  in  bronze  or  brass  was  discontinued?        i 

The  Witness:  For  several  reasons.  As  we  havej 
developed  various  alloys  for  the  purpose  of  cutteri 
heads  we  found  alloys  which  were  easier  to  use  and 
had  more  strength.    That  is  the  prime  reason. 

Q.  (By  Mr.  Callaway) :  Now,  Mr.  Townsend, 
have  you  sold  any  of  these  same  devices  made  by? 
the  Woodworkers  Tool  Works  of  Chicago  here  in 
Los  Angeles? 
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A.     You  have  reference  to  this  particular  type 
[(  of  head  ? 

Q.     Yes.   The  double  one. 
A.     Yes;  two  of  them. 
Q.     How  long  have  they  been  in  use*? 
A.     That   is   a   very   hard   question   to    answer. 
Approximately  a  year  and  a  half. 

Mr.  Olson:  I  object  to  the  question  and  I  object 
to  the  [219']  answer  and  make  a  motion  to  strike, 
as  to  what  other  heads  have  done. 

The  Court:  I  will  sustain  the  objection.  We  are 
t  not  concerned  with  whether  he  sold  a  hundred  or  a 
t  thousand.  We  are  interested  in  what  this  did,  if 
[  anything. 

Q.     (By  Mr.  Townsend)  :     How  much  time  is  re- 
quired for  one  to  become  a  joiner  in  millwork? 
Mr.  Olson:     I  object  to  that  question. 
The  Court:     I  will  sustain  the  objection.    When 
|K  you  asked  that  question  before  I  did  not  know  what 
f^your  object  was.    I  can  see  your  object  now.   You 
cannot  prove  incompetency  or  negligence  on  the  part 
of  the  plaintiff  in  this  manner.    This  man  is  not 
^  your  man.    He  cannot  give  an  opinion  as  to  this 
;: man's  competency  by  saying  how  long  it  requires 
(-:  to  have  a  man  become  a  joiner. 

Mr.  Callaway:     Well,  I  thought,  your  Honor,  if 

a  man  is 

The  Court:  No,  he  is  not.  I  doubt  if  the  evi- 
dence is  admissible  for  any  reason.  I  confined  my- 
self by  saying  this  man  is  not  qualified  to  give  any 
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opinion  as  to  the  competency  of  a  man  to  become 
a  joiner.  There  is  no  evidence  this  man  was  em- 
ployed in  any  special  capacity.  He  was  put  to  work; 
at  this.  You  have  pleaded  contributory  negligence.' 
You  have  to  show  that  he  did  something  about  this' 
job  that  he  should  not  have  done,  from  which  thei 
injury  is  traced. 

You  cannot  prove  it  by  something  that  some  peo- 
ple required  [220]  two  years  before  they  were  put 
on  this  machine.  Not  by  this  witness,  anyway.  I 
will  rule  this  man  is  not  qualified  to  give  an  opinion 
as  to  how  long  it  takes  to  become  a  joiner,  to  do 
this  kind  of  work. 

Mr.  Callaway:     That  is  all. 

Cross-Examination 
By  Mr.  Olson: 

Mr.  Townsend,  your  job  is  a  salesman? 

That  is  right. 

How  long  have  you  been  a  salesman? 

Fourteen  years. 

You  are  now  a  salesman"? 

That  is  right. 

You  say  you  went  to  the  University  of 


Q 

A 

Q 

A 

Q 

A 

Q 

A.     Southern  Methodist,  in  Dallas,  Texas. 
Q.     What  did  you  study  there? 
A.     Business  administration. 
Q.    You  didn't  study  engineering,  chemistry  or 
physics  ?  A.     No. 

The  Court:     Mechanical  engineering? 
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The  Witness:     No. 

The  Court:     You  actually  never  worked  with  a 
1  lathe,  or  things  of  that  kind  ? 

The  Witness :     Only  as  applied  to  wood. 
The  Court:     Before  1  [221] 
The  Witness:     After  I  was  out  of  school. 
Q.     (By  Mr.  Olson)  :     Do  you  have  any  capacity 
with  the  Woodworkers  Supply  Company  except  as 
a  salesman?  A.     No,  sir. 

Q.     Just  as  a  salesman?        A.     Yes. 
Mr.  Olson:     On  that  ground  alone  I  would  like 
(to  move  to  strike  all  this  man's  testimony  regard- 
iing  the  jDolicy  of  the  Woodworkers  Supply  Com- 
[  pany. 

The  Court:     Overruled. 

Q.     (By  Mr.  Olson) :     Mr.  Townsend,  what  is  an 
alloy  ? 
A.     An  alloy  is  a  composite  of  several  metals. 
Q.     You  stated  in  your  direct  examniation  that 
as  we  developed  steel  w^e  found  it  was  better  with 
<  alloys. 

A.     I  probably  should  have  said  that  the  manu- 
ffacturers    of   the    supplies   we    handle    had    found 

these  alloys 

Q.     Your  testimony  is  it  is  stronger  with  the  pres- 
ence of  alloys'?  A.     It  is. 
Q.     As  distinguished  from  steel  without  alloys'? 
A.     It  is. 

Q.     Should  machinery,  in  your  opinion,  machin- 
ery used  for  cutting  wood  have  alloy  steel  ? 
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A.  It  depends  on  the  purpose  for  which  it  is 
being  used.  [222] 

Q.     Should  that  machinery? 

A.     I  beg  your  pardon? 

Q.  Should  metal  used  for  the  purpose  for  which 
the  metal  in  this  part  was  to  be  used  have  alloy 
steel  in  it?  A.     It  could  or  it  could  not. 

Q.     Should  it? 

A.  I  couldn't  answer  that.  I  say  it  could  ori 
could  not. 

Q.     Would  it  make  it  stronger? 

A.     Not  necessarily. 

Q.  Didn't  you  just  testify  that  alloy  steel  is] 
better  and  made  steel  stronger?  A.     It  does. 

Q.  Alloy  steel  in  this  part  would  not  make  itj 
stronger?  A.     It  would,  yes. 

Q.  When  you  went  out  to  the  Selby  Company! 
regarding  negotiations  for  the  sale  of  this  raiser! 
head,  did  you  take  with  you  a  catalogue? 

A.     I  did. 

Q.  Did  you  show  it  to  somebody  at  the  plant 
there  ? 

A.     I  believe  I  showed  it  to  William  Walker. 

Q.     Do  you  have  that  catalogue  with  you? 

A.    I  do. 

Q.     May  I  see  it? 

A.  I  don't  have  it  here.  It  is  at  that  bench 
there  [223]   (indicating). 

Q.  Is  this  catalogue  the  one  you  showed  Mr. 
Walker? 
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A.  It  is  one  like  it.  It  might  not  have  been 
that  particular  one. 

Q.  Did  the  catalogue  you  showed  Mr.  Walker, 
whether  this  or  another  one  of  its  kind,  have  on  it 
as  this.  Woodworkers  Tool  Works'?  A.     Yes. 

Q.     Catalogue  Series  K-1945?  A.     It  did. 

Q.  To  your  personal  knowledge  the  panel  raiser 
head  in  question  here  was  shipped  from  the  Wood- 
workers Tool  Works  directly  to  the  Selby  Company 
air  express?  A.     Yes. 

Q.  Do  you  know  whether  that  part  was  ever 
paid  for?  A.     It  is  not  paid  for. 

Q.  Do  you  know  the  reason  why  it  wasn't  paid 
for? 

A.  Well,  it  failed  in  that  this  controversy  came 
up.  Whether  it  was  the  failure  of  the  head  or 
something  else,  I  don't  know.  The  bill  has  not  been 
paid. 

Mr.  Olson:     That  is  all. 

Redirect  Examination 
By  Mr.   Callaway: 

Q.    I  show  you  a  paper  and  ask  you  what  it  is. 

A.  This  is  the  original  invoice  from  Woodwork- 
ers Tool  [224]  Works  for  Woodworkers  Supply 
Company  for  a  Champion  panel  head. 

Q.     That  is  the  one  sold  to  the  Selby  Company? 

A.    Yes. 

Mr.  Callaway:     I  offer  this  in  evidence. 

The  Court:     It  may  be  received. 


262  Woodworkers  Tool  Works,  etc. 

(Testimony  of  Jerome  B.  Towoisend.) 
The  Clerk:     Defendant's  Exhibit  D  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  D,  and  was  received  in  evi- 
dence.) 

Mr.  Callaway:     That  is  all. 

Mr,  Olson:     No  further  questions. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court:     Have  you  any  other  witnesses'? 

Mr.  Callaway:  We  have  other  witnesses.  I  can 
go  forward  with  the  depositions.  They  are  fairly 
lengthy. 

The  Court:  Will  you  have  other  witnesses  in 
addition  to  the  depositions? 

Mr.  Callaway :  Yes.  But  they  are  not  very  long. 
I  think  another  half  hour  will  take  care  of  it,  so 
far  as  witnesses  are  concerned. 

The  Court:  All  right.  Ladies  and  gentlemen  of 
the  jury,  we  are  about  to  take  a  recess  to  1 :30.  The 
Court  admonishes  you  not  to  converse  among  your- 
selves or  with  anyone  else  on  any  subject  connected 
with  the  trial,  or  to  form  or  express  [225]  an 
opinion  thereon  until  the  cause  is  submitted  to  you. 

(Thereupon,  at  12:10  o'clock  p.m.,  a  recess 
was  taken  imtil  1:30  o'clock  p.m.  of  the  same 
day.)   [226] 
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Friday,  February  17,  1950 

The  Court:  Let  the  record  show  the  jury  is  in 
the  box. 

Mr.  Olson:  May  I  recall  Mr.  Townsend  to  the 
stand  for  two  questions? 

JEROME  B.  TOWNSEND 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Olson: 

Q.  Mr.  Townsend,  when  did  you  first  become 
aware  that  the  panel  raiser  head  in  question  here 
had  broken  and  an  injury  had  occurred*? 

A.     When  I  was  called  by  the  Selby  Company. 

Q.     And  did  you  go  over  there  after  that  call? 

A.    Yes,  sir. 

Q.    And  did  you  look  at  the  part? 

A.    Yes. 

Q.  Did  you  or  did  you  not  tell  either  one  of 
the  Selbys  or  Mr.  Walker  that  the  part  in  your 
opinion  was  faulty? 

A.     I  don't  recall  that  I  did. 

Q.     Could  you  have?  A.    Could  I  have? 

Q.     Yes. 

A.  I  certainly  could.  And  I  also  have  said  I 
didn't  think  so. 

Q.     You  don't  remember?  A.     No. 

Q,  Do  you  remember  having  a  conversation  about 
it?  A.     Yes. 
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Q.     You  remember  looking  at  if?  A.     Yes. 

Q.  You  don't  remember  if  you  made  any  com- 
ment about  it  being  faulty  or  not*? 

A.  No,  I  do  not.  I  don't  remember  whether  I 
did  or  not. 

Q.  When  you  looked  at  this  panel  head  did  you 
see  this  blow-hole  in  the  broken  part? 

A.     I  did. 

Q.     Is  that  the  same  blow-hole  as  you  see  now? 

A,     As  near  as  I  recall,  yes. 

Mr.  Olson:     That  is  all.  f 

Mr.  Callaway:  Is  there  anytlaing  unusual  about 
steel  castings  having  blow-holes  in  them? 

The  Witness:     Not  that  I  know  of,  no,  sir. 

Mr.  Callaway:     That  is  all. 

The  Court :     Step  down. 

(Witness  excused.)  [228] 

Mr.  Olson:     Plaintiff  rests. 

The  Court:  You  rested  quite  a  while  ago.  This 
is  the  defendant's  case. 

Mr.  Olson :     Yes.   I  am  sorry. 

The  Court:     Call  your  next  witness. 

Mr.  Callaway:    Mr.  Preuer. 


ELMER  H.  PREUER 

called  as  a  witness  by  and  on  behalf  of  defendant, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     What  is  your  name,  please  ? 
The  Witness:     Elmer  H.  Preuer. 
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Direct  Examination 
By  Mr.  Callaway; 

Q.     Mr.  Preuer,  your  business  or  occupation? 

A.     Machinery  supply  business. 

Q.     What  firm  or  style  do  you  do  business  under  ? 

A.  Operating  under  the  name  of  Woodworkers 
SujDply  Company,  individual  ownership. 

Q.     Partnership  or  sole  proprietor*? 

A.     Individual  ownership. 

Q.     Who  owns  it?  A.     I  do. 

Q.     How  long  have  you  been  in  business?  [229] 

A.     Since  1928. 

Q.     1928?  A.     Yes. 

The  Court:  He  is  from  the  concern,  or  the  local 
concern  ? 

Mr.  Callaway:     Local  concern. 

The  Court:     All  right.    Go  ahead. 

Q.  (By  Mr.  Callaway) :  What  relationship  do 
you  have  with  the  Woodworkers  Tool  Works  of 
11  Chicago? 

Mr.  Olson:  To  which  I  object.  It  is  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Overruled. 

The  Witness:  We  buy  and  sell  machinery  and 
supplies,  and  in  our  course  of  business  there  are 
certain  items  that  are  manufactured  by  the  Wood- 
workers Tool  Works  which  we  sell  on  a  commission 
basis. 
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Q.     (By  Mr.  Callaway)  :     By  that  do  you  mean^ 
you  pay  them  a  certain  price? 

A.  They  bill  us  and  we,  in  turn,  bill  the  cus- 
tomer. 

Q.  They  bill  you  the  wholesale  price  and  you  bill 
the  customer  the  retail  price? 

A.  They  would  bill  us,  if  an  item  were  $75.00 
they  would  bill  us  $75.00  less  10  per  cent. 

Q.  Do  they  have  any  financial  interest  in  the 
concern?  A.     Our  company? 

Q.     Yes.  [230]  A.     None  whatsoever. 

Q.     Have  they  ever  had?  A.     No,  sir. 

Q.  Do  you  represent  any  other  people  who  made 
wood-cutting  or  working  machiner}"? 

A.     A  hundred  accounts. 

Q.     Beg  pardon? 

A.     About  a  hundred  accounts. 

Q.     A  hundred  manufacturers  ? 

A.     That  is  right. 

Q.  Did  your  concern  sell  a  panel  raiser  head  to 
the  Selby  Company?  A.     Yes,  sir. 

Q.     Did  you  bill  the  Selby  Company  for  that? 

A.     Yes,  sir. 

Q.  Did,  in  turn,  the  Woodworkers  Tool  Works 
bill  you  for  it?  A.     Yes,  sir. 

Q.  Did  they  give  you  any  instructions  as  to  how 
you  should  operate  your  business  or  sell  that  j^rod- 
uct?  A.     No,  sir. 

Q.  In  other  words,  the  relationship  is  solely  buy- 
ing from  them  at  wholesale  and  selling  at  retail? 
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A.     That  is  correct. 

Q.     It  is  not  unusual,  is  it,  Mr.  Preuer,  where 
;  you  place  [231]  an  order  for  some  manufacturer, 
•  where  you  don't  carry  the  item  in  stock,  to  have 
them  ship  direct  to  the  buyer? 
A.     That  is  often  done. 
Q.     It  was  done  in  this  case? 
A.     Especially  where  the  customer  is  in  a  hurry 
and  requests  it  to  come  air  express. 
Mr.  Callaway:     That  is  all. 

Cross-Examination 
By  Mr.  Olson: 

Q.  Mr.  Preuer,  how  often  during  a  given  year 
(  of  business  would  you  say  you  sell  Woodworkers 
'  Tool  Works  products'? 

A.  Well,  that  is  rather  irregular.  In  other  words, 
we  may  have  a  half  dozen  invoices,  and  none  the 
next. 

Q.  But  you  do  have  a  running  course  of  business 
with  them  every  year  ?  A,     That  is  right. 

Q.     You  are  involved  in  transactions  in  which 
t  the  Woodworkers  Tool  Works  sell  products  at  aU 
t  times,  that  is,  you  handle  it  ? 
A.     Not  all  of  their  products. 
Q.     I  say  some.  A.     Some  items,  yes. 

Q.    Do  you  keep  a  catalogue  of  the  Woodworkers 

IP  Tool  Works  in  your  place  of  business  ? 
'      A.    Yes.  [232] 

Q.    Your  salesmen  are  equipped  with  them? 
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A.  No.  We  have  our  office  file  catalogue  which 
they  take  out  if  they  feel  they  need  it. 

Mr.  Olson :     That  is  all. 

The  Court:  If  a  customer  asks  for  one  of  their 
tools,  you  or  the  salesman  will  refer  to  the  cata- 
logue 1 

The  Witness:     That  is  correct. 

The  Court:     So  you  identify  the  tool  you  want? 

The  Witness:     Yes. 

The  Court :  You  heard  your  salesman  Mr.  Town- 
send  testify  this  morning? 

The  Witness:     Yes. 

The  Court:  He  took  the  catalogue  along  with 
him? 

The  Witness:     Yes. 

The  Court :  He  had  the  catalogue  when  they  gave 
the  order? 

The  Witness:    Yes. 

The  Court :     That  catalogue  is  made  by  them  ? 

The  Witness:     Yes. 

The  Court:     By  the  concern? 

The  Witness :     Yes. 

The  Court:  They  turn  it  over  to  you  for  taking 
orders  ? 

The  Witness:    Yes. 

The  Court:     You  do  not  put  out  your  own  cat 
alogue  ? 

The  Witness:     No.  [233] 

The  Court :    All  right. 

Mr.  Callaway :     That  is  all. 
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Mr.  Olson:     That  is  all. 
The  Court:     Step  down. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Callaway:     We  have  the  depositions  at  this 
time. 
.  The  Court:     All  right. 

Mr.  Callaway :  Do  you  have  any  suggestion,  your 
Honor,  as  to  how  you  want  this  handled? 

The  Court :  Put  your  associate  on  the  stand  and 
you  ask  the  questions  and  he  answers.  Do  not  read 
the  argument  of  counsel.  When  you  come  to  an 
objection  counsel  will  make  it.  Repeat  the  objec- 
tion if  reservation  has  been  made. 

Mr.  Callaway:     We  have  only  one  copy  of  this. 

The  Court:     I  have  a  copy. 

Mr.  Callaway:  Mr.  Olson  could  read  the  ques- 
tions and  I  will  read  the  answers,  and  Mr.  Lopardo 
will  make  the  objections. 

The   Court:     Which  deposition  are  you  calling 

for"?    We  have  to  open  them  up.    You  gentlemen 

;  are  used  to  having  depositions  in  the  State  Court 

•  where  you  can  look  at  them.    We  do  not  do  that 

with   ours.     Our   depositions    are    sealed   and   not 

<  opened  until  the  day  of  the  trial. 
Mr.   Callaway:     I  am  seeking  to  introduce  the 

«  depositions  [234]  of  William  Victor  Knourek  and 

<  Charles  E.  Meissner. 

The  Court:  The  air  mail  package  is  still  un- 
opened.   I  will  order  the  clerk  to  open  it.    Those 
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are  the  originals  that  were  sent  to  the  clerk  of  the 
Court. 

Mr.  Olson :     May  I  ask  if  the  originals  are  signed  ? 

The  Court:     I  will  have  to  see. 

Mr.  Callaway:  I  am  informed  they  have  been. 
They  will  speak  for  themselves. 

Mr.  Olson:     There  are  two,  your  Honor. 

The  Court:  Yes.  Both  of  them  are  signed.  The 
signature  of  Mr.  William  Victor  Knourek  appears 
on  page  79  and  the  signature  of  Charles  E.  Meissner 
appears  on  page  189. 

If  you  reserved  your  objections,  you  may  make 
any  new  ones.  If  you  did  not,  then  you  cannot  make 
them  here. 

Mr.  Callaway:  They  were  reserved  in  the  stipu- 
lation. 

The  Court :  Let  us  take  a  look  and  see.  Eliminate 
the  preamble.  Let  us  see  what  you  reserve. 

Mr.  Callaway:  The  stiiDulation  is  attached  to  the 
original.  Here  is  the  stipulation  regarding  that, 
your  Honor,  on  the  original  depositions. 

The  Court :  Let  us  see  what  it  says.  There  is  no 
reservation  of  any  exceptions.  . 

Mr.  Callaway:     I  thought  there  was. 

The  Court :  There  is  no  reservation  of  any  excep- 
tion. Unless  they  were  made  there,  yoti  cannot  make 
any.  [235] 

Mr.  Callaway:     We  will  note  them 

The  Court:     That  applies  to  both  sides. 

Mr.  Lopardo:  It  was  taken  under  Rule  26.  I 
thought  perhaps  if  it  wasn't  admissible  in  evidence, 
they  could  be 
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The  Court:  No.  Rule  26  does  not  say  you  can 
take  a  deposition  and  not  reserve,  when  you  are 
represented  by  attorneys,  both  sides,  and  accumulate 
a  record,  and  then  leave  a  job  to  do  all  over  again 
by  the  Court.  If  that  were  true,  I  would  not  have 
allowed  the  depositions  to  be  taken.  Did  I  not  issue 
the  order  of  the  taking  of 

Mr.  Lopardo :     It  is  by  stipulation. 

The  Court:  An  order  is  necessary.  Is  not  that 
stii^ulation  signed  by  me? 

Mr.  Olson:     No. 

The  Court:  You  got  by  with  something,  then. 
That  is  not  the  rule  of  the  Federal  Court.  No 
stipulation  is  ever  filed  or  has  any  official  standing 
unless  it  is  approved  by  the  Court.  I  know  most  of 
you  do  not  do  it.  That  is  why  we  keep  a  stamp  say- 
ing, "So  ordered." 

All  right.  We  are  wasting  a  lot  of  time.  Go  on 
and  see  what  objections  there  are. 

Mr.  Olson:  I  am  to  read  the  objections  on  direct 
and  he  on  cross-examination'? 

The  Court:  Yes.  You  make  the  objections,  if 
you  want  to.  I  do  not  want  them  read,  because  I  do 
not  want  the  [236]  wrangling  of  counsel.  I  know 
what  counsel  do  when  they  are  away  from  the 
restraint  of  a  Court,  before  a  notary.  They  make 
speeches  and  everything  else.  I  do  not  want  those 
read. 

Mr.  Callaway:    We  are  not  going  to  read  them. 

The  Court:  I  give  you  warning.  I  know  what 
attorneys  do  when  they  are  away  from  our  fatherly 
care  and  supervision. 
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Mr.  Callaway:     We  can  start  on  page  3. 

DEPOSITION  OF 
WILLIAM  VICTOR  KNOUREK 

Mr.  Lopardo:  "William  Victor  Knourek,  a  wit- 
ness of  lawful  age,  produced  on  behalf  of  the  de- 
fendant and  being  first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth, 
was  examined  and  under  oath  deposed  and  testified 
as  follows: 

' '  Direct  Examination 

"Will  you  state  your  name,  please  1" 

Mr.  Callaway:     "William  Victor  KJnourek." 

Mr.  Lopardo:     "And  where  do  you  live?" 

Mr.  Callaway:  "At  820  William  Street,  River 
Forest,  Illinois." 

Mr.  Lopardo:  "And  what  is  your  business  or 
occupation  ? ' ' 

Mr.  Callaway:  "Vice-president  in  charge  of  pro- 
duction, of  Woodworkers  Tool  Works,  Inc." 

Mr.  Lopardo:     "That  is  a  corporation,  is  it? 

Mr.  Callaway:     "It  is." 

Mr.  Lopardo:  "And  you  have  been  connected 
with  that  [237]  concern  how  long?"  ji 

Mr.  Callaway :     ' '  Since  1928. " 

Mr.  Lopardo:  "That  is  an  Illinois  corporation, 
is  it?" 

Mr.  Callaway:     "It  is." 

Mr.  Lopardo:  "And  the  plant  of  Woodworkers 
Tool  Works,  Inc.,  is  located  where?" 

Mr.  Callaway:  "At  222  South  Jefferson  Street, 
Chicago  6,  Illinois." 
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Mr.  Lopardo:  "Aiid  do  you  maintain  a  plant  or 
office  anywhere  else?" 

Mr.  Callaway:  "We  do  not. — Pardon  me:  We 
have  a  branch  on  Adams  Street  in  Chicago,  where 
we  manufacture  and  rebuild  woodworking  machin- 
ery. It  is  part  of  Woodworkers  Tool  Works,  Inc.; 
;we  just  did  a  little  expanding ;  we  have  a  two-story 
I  and  four-story  warehouse,  which  we  use  for  re- 
building and  manufacturing." 

Mr.  Lopardo:  "Do  you  know  the  address  on 
Adams  Street?" 

Mr.  Callaway:  "Yes;  610  and  614  West  Adams 
iStreet.  But  none  of  this  work  was  ever  done  over 
Ithere." 

Mr.  Lopardo:  "Do  you  have  any  place  of  busi- 
iness  outside  of  Chicago?" 

Mr.  Callaway:     "We  do  not." 

Mr.  Lopardo:  "And  do  you  have  any  show 
rooms,  or  any  employees  outside  the  state  of  Illi- 
nois?" 

Mr.  Callaway:  "We  do  not;  except  to  the  extent 
\\Q  have  [238]  one  salesman  that  travels." 

Mr.  Lopardo :  "Do  you  have  any  salesmen  in  the 
state  of  California?" 

Mr.  Callaway:     "No,  sir,  we  do  not." 

Mr.  Lopardo:     "And  do  you  have  any  place  of 
business  in  the  state  of  California?" 
I    Mr.  Callaway:     "We  do  not." 
■     Mr.  Lopardo:     "Do  you  have  any  agents  in  the 
state  of  California?" 
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Mr.  Callaway:     "We  do  not." 

Mr.  Lopardo:  "Is  there  anyone  in  California 
who  is  authorized  to  represent  your  company  in  a 
business  way?"  ,  jJ 

Mr.  Callaway:     "There  is  not."  ' 

Mr.  Lopardo:  "The  Woodworkers  Supply  Com- 
pany, do  they  have  any  connection  with  your  com- 
pany?" 

Mr.  Callaway:     "They  do  not." 

Mr.  Lopardo:  "And  have  they  at  any  time  been 
authorized  to  act  as  your  agent?" 

Mr.  Callaway:     "No,  sir." 

Mr.  Lopardo:  "Now,  Mr.  E.  H.  Preuer  of  that 
company,  is  he  employed  by  your  company?" 

Mr.  Callaway:     "No,  sir." 

Mr.  Lopardo:  "Then,  the  only  dealings  that  you 
have  had  with  the  Woodworkers  Supply  Company 
is  that  you  have  sold  them  some  raiser  heads;  is 
that  correct?"  [239] 

Mr.  Callaway:  "Panel  raiser  heads,  and  othei 
tools  we  manufacture." 

Mr.  Lopardo :     ' '  Those  sales,  were  they  made  here    i 
in  Chicago,  or  elsewhere?" 

Mr.  Callaway:  "The  orders  were  mailed  in  t( 
us  from  out  of  state."  ^    i 

Mr.  Lopardo:     "And  then  you  delivered  the  mer    ![ 
chandise  to  whatever  carrier  they  designated,  is  tha 
correct  ? ' ' 

Mr.  Callaway:     "That  is  right." 

Mr.  Lopardo:     "The  panel  raiser  head  in  ques 


vs.  William  J.  Byrne  275 

(Deposition  of  William  Victor  Knourek.) 
I  tion,  that  was  delivered  to  air  freight,  is  that  cor- 
jirectr' 

Mr.  Callaway:     "That  is  right." 
Mr.  Lopardo :     ' '  And  you  received  an  order  from 
'  Woodworkers  Supply  Company  requesting  you  to 
sell  them  two  panel  raiser  heads,  is  that  correct  ■?" 
Mr.  Callaway:     "That's  right." 
Mr.   Lopardo:     "And  you  delivered  them   pur- 
suant to  their  directions  to  air  freight  for  delivery?" 
i      Mr.  Callaway:     "I  believe  we  only  shipped  one 
air  freight;  the  other  one  was  regular  express,  if 
there  were  two." 
•      Mr.  Lopardo:     "And  then  you  billed  them  for 
'these  two  items,  did  you  not?" 
Mr.  Callaway:     "We  did." 

Mr.  Lopardo:     "They  were  not  acting  as  your 
agents  or  servants  in  making  a  sale?"  [240] 
Mr.  Callaway:     "They  were  not." 
Mr.  Lopardo :     "And  the  transaction  between  you 
and  the  Woodworkers  Supply  Company  was  merely 
that  of  vendor  and  vendee,  of  seller  and  purchaser?" 
Mr.  Callaway :     '  *  That  is  right. ' ' 
Mr.   Olson:     Your  Honor,  do  you  want  me  to 
•read  Mr.  Johnston's  objection  that  he  made,  the 
1  attorney  representing  me,  or  shall  I  make  my  own  ? 
The  Court:     You  make  the  objection. 
Mr.  Olson:     I  would  like  to  object  to  this  whole 
line  of  testimony  for  two  reasons.  All  the  questions 
tending  to  show  non-agency  are  leading  and  sugges- 
tive, and  not  the  proper  way  to  prove  the  relation- 
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ship.  I  make  a  motion  to  strike  all  that  testimony 
as  having  nothing  to  do  with  the  issues  in  this  case ; 
irrelevant  and  immaterial.  There  is  no  purpose, 
other  than  to  again  raise  the  question  of  the  juris- 
diction of  this  Court. 

The  Court:  The  objection  is  overruled.  I  do  not 
want  to  state  the  law  in  advance.  I  want  you  jurors 
to  hear  the  arguments  in  this  case  and  the  instruc- 
tions about  the  doctrine  which  is  known  as  res  ipsa 
loquitur,  which  means  a  thing  speaks  for  itself. 

Certain  inferences  are  drawn  as  to  certain  things 
that  happen  by  means  of  an  instrumentality,  which 
is  under  the  control  of  a  certain  party.  In  order 
that  you  understand  [241]  the  application  of  this 
doctrine,  it  is  absolutely  necessary  to  understand 
the  relationship  of  the  parties  to  this  transaction., 
For  that  reason  the  relationship  of  the  Chicago  con- 
cern which  is  being  used  here  is  absolutely  important 
for  a  proper  understanding  of  the  arguments  and 
the  instructions  to  be  given  you  by  the  Court.  That 
is  why  the  Court  is  allowing  in  this  testimony  as 
to  the  relationship,  so  that  the  foundation  be  laid 
for  the  instructions  the  Court  is  going  to  give  you. 

Mr.  Lopardo :  ''What  is  the  relationship  between 
your  company  and  the  Woodworkers  SupjDly  Com- 
pany'?" 

Mr.  Callaway:  "There  is  no  relationship  what- 
soever." 

Mr.  Lopardo:  "You  did  have  dealings  with 
them?" 
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Mr.  Olson:     That  is  my  question. 

Mr.  Lopardo:     Excuse  me. 

Mr.  Olson:  May  I  make  this  clear  to  the  jury? 
When  I  interpose  it  is  Mr.  Johnston  talking,  who 
was  representing  Mr.  Byrne  and  myself  in  this 
deposition.  Mr.  Hubbard  represented  these  gentle- 
men. So  when  I  interpose  it  is  Mr.  Johnston,  my 
attorney,  talking. 

Mr.  Lopardo:  I  want  to  say,  your  Honor,  there 
are  times  here  when  the  attorney  representing  the 
plaintiff  just  cut  in  and  started  to  ask  questions, 
i  There  is  no  way  of  knowing,  really.  For  instance, 
ihe  starts  now,  and  there  are  a  series  of  questions 
that  Mr.  Johnston  asks.  [242] 

The  Court:  I  am  not  going  to  allow  that  to  be 
done,  any  cutting  in  by  the  other  attorney,  unless 
it  was  by  consent.  It  will  not  be  allowed  unless  it 
was  by  consent. 

Mr.  Olson:  There  is  no  objection  to  this  cutting 
in. 

The  Court:  That  does  not  make  any  difference. 
[  will  not  allow  the  continuity  to  be  broken. 

Mr.  Olson:  May  I  go  back,  then,  and  ask  these 
questions  when  I  have  cross-examination,  as  though 
i;hey  were  on  cross-examination  ? 

The  Court:  Yes.  You  may  go  back  if  they  are 
lot  asked  in  cross-examination. 

Mr.  Olson:     Yes. 

The  Court :  Then  you  may  ask  them  as  a  part  of 
i^our  showing. 
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Mr.  Olson:     Yes. 

The  Court :  I  do  not  want  to  deprive  you  of  the 
benefit  of  the  questions.  I  do  not  want  any  cutting 
in  by  the  other  attorney. 

Mr.  Lopardo :     The  next  is  over  on  page  9. 
Go  ahead. 

About  the  fifth  or  sixth  line  do"\ 
All  right. 
"The  head,  where  do  you  obtai 


"The  casting r' 
"Yes."   "What  is  the  head?" 
"The  head  is  composed  of  t\ 

Mr.  Johnston  interposes  a  ques 


I  will  get  them  later. 


Mr.  Callaway 

Mr.  Lopardo : 

Mr.  Callaway 

Mr.  Lopardo: 
that?" 

Mr.  Callaway 

Mr.  Lopardo: 

Mr.   Callaway 
parts." 

Mr.  Lopardo: 
tion  at  that  point. 

Mr.  Olson:     Go  ahead. 

The  Court:     Skip  that 

Mr.  Callaway:     Then  he  goes  over  to  about  pa 
12. 

Mr.   Lopardo:     Page   12.     "Is   there   any   oth 
locking  device  there?" 

Mr.  Callaway:  "The  pin  locates  the  top  head 
and  on  this  sleeve  we  have  milled  two  flats  wherebj 
— Whereas  we  have  tapped  holes  in  the  second  pai| 
for  tempered  hollow  head  set  screws;  and  these,  i 
turn,  are  tightened  against  the  flats  of  the  slee-v^ 
which  is  part  of  part  No.  1."  : 

Then  I  think  you  go  over  to  about  page  14.         j 

Mr.  Lopardo:     "I  will  ask  to  have  marked  £) 
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Defendant's  Exhibit  No.  1  the  panel  raiser  head, 

|part  No.  1  and  part  No.  2." 

I    Did  an  exhibit  come  in  from  Chicago  wrapped 

•under  separate  cover? 

:    The  Court:     We  received  nothing. 

Mr.  Lopardo:  It  was  sent  out  with  the  deposi- 
tion and  on  the  last  page  attested  there  is  a  stipula- 
tion with  counsel  it  may  be  sent  out  under  separate 
'30ver.  This  is  the  statement  of  the  notary: 

"I  further  certify  that  Defendant's  Exhibit  1  was 
produced  [244]  at,  and  constitutes  a  part  of,  these 
U'[)ositions;  and  that  pursuant  to  stipulation  of  the 
parties,  by  their  respective  counsel,  the  said  De- 
fendant's Exhibit  1  is  returned  under  separate 
/  30ver. ' ' 

The  Court:  Well,  I  will  send  Mr.  Childress  to 
the  clerk's  office  and  see  if  he  can  find  it.  Go 
lahead. 

Mr.  Callaway:  ''The  part  with  the  long  sleeve  is 
part  No.  1,  the  part  with  the  short  sleeve  is  part 
'No.  2." 

I    Mr.   Lopardo:     "I  will  ask  you,   Mr.  Kuhn,   to 

imark  the  low^er  portion,  with  the  longer  sleeve,  part 

Mo.  1;  and  the  upper  portion  part  No.  2." 

\    "We  will  let  the  record  show  that  those  portions 

3f  the  record  which  have  been  referred  to  as  Part 

,1,  Part  1  is  identified  as  Part  1  of  Exhibit  1;  and 

that  part  of  the  record  which  has  referred  to  as 

Part  2,  that  has  been  marked  as  Part  2  of  Exhibit 

il.   Is  that  correct?" 
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Mr.  Olson:     "Yes." 

Mr.  Lopardo:  "Will  you  look  at  this,  and  tell  us 
what  Defendant's  Exhibit  1  for  identification  is*?" 

Mr.  Callaway:  "Defendant's  Exhibit  1  is  a 
Champion  panel  raiser  head." 

Mr.  Lopardo :  "Is  that  head  from  the  same  lot  of 
steel  castings  from  which  the  raiser  head  in  ques- 
tion was  manufactured*?" 

Mr.  Cffllaway:     "That's  right."  [245] 

Mr.  Lopardo:  "And  from  whom  were  the  cast- 
ings purchased?" 

Mr.  Callaway:  "Gimite  Foundries,  of  Rockford. 
Illinois." 

Mr.  Loj^ardo:  "Of  what  material  is  part  1  and 
part  2  made?" 

Mr.  Callaway:     "Cast  steel." 

Mr,  Lopardo:  "And  that  is  purchased  frorr 
Gunite  Foundries,  is  that  correct?" 

Mr.  Callaway:     "That's  right." 

Mr.  Lopardo:  "Prior  to  this  time  you  used  an 
other  type  of  material,  is  that  correct?" 

Mr.  Callaway:  "Before  making  this  head  out  o: 
cast  steel, " 


Then  there  was  an  interruption,  and  another  ques 
tion  asked. 

Mr.  Lopardo:  "About  how  long  before  it  wa 
shipjDed?  If  you  don't  know  that,  maybe  Mi 
Meissner  will  know." 

Mr.  Callaway:  "I  could  say  from  three  to  si, 
months  before  they  were  shipped." 
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Mr,  Lopardo:  "Now,  the  Gunite  Foundries  from 
r  whom  you  purchased  this,  are  you  familiar  with 
ii  their  standing  in  the  trade  1 ' ' 

I      Mr.  Callaway:     "They  are  one  of  the  best  in  the 
i  steel  castings  business." 

Mr.  Olson:     At  this  time  I  would  like  to  object 
1  to  that  question  and  move  the  answer  be  stricken  on 
I  the  ground  it  has  nothing  to  do  with  the  issues  in 
this  case,  and  is  irrelevant  [246]  and  immaterial. 

Mr.  Lopardo :  Your  Honor,  all  we  are  trying  to 
]  prove  is  we  exercised  due  care  in  purchasing 

The  Court:  That  is  not  a  defense  in  California. 
'.  I  will  sustain  the  objection.  I  read  the  record  while 
'  we  were  discussing  the  matter,  the  statement  of  the 
;'  Supreme  Court  in  the  Virtue  case.  That  is  Sheward 
(I'v.  Virtue,  20  Cal.  (2d)  410.  It  says  there  the  mere 
llfact  you  bought  from  a  first-class  concern  is  not 
I  material. 

1      Mr.  Lopardo :     We  are  not  trying  to  rely  on  that 
|:  alone. 

The  Court :  It  is  not  a  defense.  It  is  not  material 
;at  all. 

Mr.  Lopardo:     "You  had  purchased  steel  cast- 
lings  from  them  prior  to  the  lot  from  which  the  panel 
r  raiser  head  was  manufactured,  which  was  sold  to 
the  Woodworkers   Supply  Company;  is  that  cor- 
rect"?" 

Mr.   Olson:     I   would   like   to   also — you   didn't 
answer  it? 

Mr.  Callaway:     Make  your  objection. 


282  Woodworkers  Tool  Works,  etc. 


(Deposition  of  William  Victor  Kiiourek.) 

Mr.  Olson:     I  will  make  an  objection  to  the  ques- 
tion on  the  same  ground. 

The  Court :     The  fact  they  were  purchased,  I  will 
allow  that  fact. 


*l 


I 


1 


Mr.  Callaway:     ''I  don't  know." 

The  Court :  From  whom  or  what  concern,  or  the 
standing  of  the  concern  is  not  material.  [247] 

Mr,  Callaway:     "I  don't  know." 

Mr.  Lopardo:  "How  long  have  you  purchased 
from  themf" 

Mr.  Callaway:  "I  would  have  to  look  at  my 
records. ' ' 

Mr.  Lopardo:  "I  mean,  approximately  how 
many  years'?" 

Mr.  Callaway:  "This  could  be  the  only  order  we 
ever  gave  them." 

Mr.  Lopardo:  "Who  is  in  charge  of  your  plant 
for  the  manufacture  of  these  raiser  heads?" 

Mr.  Callaway:     "Charles  Meissner." 

Mr.  Lopardo :    ' '  What  is  his  position  ?  "  ^ 

Mr.  Callaway:    "Factory  superintendent," 

The  Court:  Just  a  moment.  We  will  stop  right 
now.  We  have  found  the  missing  box. 

Mr.  Clerk,  will  you  open  if?  ^ 

You  do  not  need  to  stop,  Mr.  Lopardo. 

Mr.  Lopardo:  "And  he  has  direct  charge  of  the 
shop,  is  that  correct*?" 

Mr.  Callaway:  "He  has  direct  charge  of  the 
shop  and  orders  all  materials  he  uses  for  manufac- 
turing tools." 

Mr.  Lopardo:     "And  the  employees  or  workmen 
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are  under  his  direct  supervision  and  direction  1" 

Mr.  Callaway:     "That's  right." 

Mr.  Lopardo:  ''I  think  that  is  all  I  have;  you 
may  cross-examine. ' ' 

Mr.  Olson:  Does  your  Honor  want  me  to  pro- 
ceed with  Mr.  [248]  Callaway? 

The  Court:  Just  a  moment.  Before  we  go  to 
cross-examination  I  think  you  ought  to  offer  the 
exhibit. 

Mr.  Olson :     We  will  have  to  go  back  to  page  7. 

The  Court:  Counsel  may  ask  the  questions  so 
you  will  be  free  to  make  the  objections,  Mr.  Lopardo. 

This  box  contains  parts  1  and  2. 

Mr.  Callaway:    We  will  reoffer  them  in  evidence. 

The  Court :  They  may  be  received  as  Defendant's 
exhibits. 

Mr.  Lopardo :     May  they  be  taken  out  1 

Mr.  Callaway :     May  these  gentlemen  be  excused  I 

The  Court :     Yes,  the  men  who  have  just  finished. 

The  Clerk:  Is  this  admitted  as  Plaintiff's  or 
Defendant's  Exhibit? 

The  Court:     Defendant's  Exhibit. 

The  Clerk:  That  will  be  Defendant's  Exhibits 
E  and  F,  being  1  and  2,  respectively. 

(The  articles  referred  to  were  marked  De- 
fendant's Exhibits  E  and  E,  respectively,  and 
were  received  in  evidence.) 

Mr.  Olson:     May  I  see  them? 
The  Court:     Yes. 
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Mr.  Olson :     This  has  guards  on  it. 

Mr.  Callaway:  To  keep  you  from  getting  cut, 
it  has  guards  on  it.  Or,  rather,  it  doesn't  have  the 
blades  in,  or  something,  [249] 

Mr.  Lopardo:     It  has  the  blades  in  it. 

The  Court:  We  will  not  stop  to  comment.  No- 
body is  testifying. 

Mr.  Olson :  Referring  you  back  to  page  7,  where 
these  interruptions  were  made  in  the  form  of  cross- 
examination  I  will  be  Mr.  Johnston  now. 

Cross-Examination 

"You  did  have  dealings  with  them?" 

Mr.  Callaway:  "As  far  as  selling  tools,  yes. 
When  tools  are  sold  by  other  dealers  in  the  comitry 
we  extend  them  a  courtesy  discount,  whereas  they 
buy  this  tool  from  us  and  resell  it." 

Mr.  Olson:  "Was  that  the  arrangement  between 
you  and  the  Woodworkers  Supply  Company?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:     "I  mean,  did  they  buy  from  you?" 

Mr.  Callaway:  "They  bought  from  us;  we  billed 
them  and  they,  in  turn,  billed  the  customer.  I  be- 
lieve we  allow  them  a  10  per  cent  commission. ' ' 

Mr.  Olson:  "Wasn't  it  Woodworkers  Supply 
Company,  out  there  in  Los  Angeles,  that  placed  this 
order?" 

Mr.  Callaway:     "That's  right." 

Mr.  Olson:  "At  1222  Santa  Fe  Avenue,  Los 
Angeles?" 
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Mr.  Callaway:  "I  don't  know  their  street  ad- 
dress." 

Mr,  Olson :  "I  am  not  trying  to  mislead  yon,  but 
my  information  in  my  file  shows  that  Woodworkers 
Supply  Company,  [250]  1222  Santa  Fe  Avenue,  Los 
Angeles,  took  the  original  order  on  this." 

Mr.  Callaway:  "They  did;  and  they  mailed  the 
order  to  us." 

Mr.  Olson:  "And  just  for  the  sake  of  the  record, 
that  was  for  a  panel  raiser  head  manufactured  by 
you,  which  was  listed  in  your  1945  K  catalog;  that 
is  your  catalog,  put  out  by  your  company,  Wood- 
workers Tool  Works,  Inc.,  isn't  that  correct  1" 

Mr.  Callaway:     "That's  right." 

Mr.  Olson:  "And  that  had  a  1%  inch  bore,  right 
hand;  is  that  correct  ■?" 

Mr.  Callaway:  "The  panel  raiser  head  in  ques- 
tion?" 

Mr.  Olson:     "Yes." 

Mr.  Callaway:  "I  don't  know  the  bore  size  on 
it.    11/4  inch  bore,  is  correct." 

Mr.  Olson:  "And  then  11/4  inch  bore,  right  hand. 
Champion  panel  raiser  head  correctly  describes  the 
raiser  head  in  question  here?" 

Mr.  Callaway :     ' '  That  is  right. ' ' 

Mr.  Olson:  "And  that  was  manufactured  by 
your  company?" 

Mr.  Callaway:     "Yes,  sir." 

Mr.  Olson:  "I  mean  the  raiser  head  in  question 
here  was  manufactured  by  your  company?" 
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Mr.  Callaway:     ''That  is  right."  [251] 

Mr.  Olson:  "The  whole  thing  is  the  head,  isn't 
it?" 

Mr.  Callaway:  "The  head  is  composed  of  two 
parts." 

Mr.  Olson:  "Would  you  please  state  what  the 
head  consists  of ;  just  describe  it  briefly'?"  I 

Mr.  Callaway:  "All  right:  The  head  consists  of 
two  parts,  the  bottom  part  having  three  fingers  in 
the  shape  of  a  star  fish;  and  these,  in  turn,  have 
high-speed  steel  knives  fastened  to  them  by  two 
three-eighths  inch  case-hardened  cap  screws." 

Mr.  Olson:  "By  'bottom  part,'  you  are  referring 
to  the  one  which  fits  immediately  on  the  spindle  ? ' ' 

Mr.  Callaway:     "It  goes  on  the  spindle,  yes." 

Mr.  Olson:  "And  the  other  part  fits  over  that; 
is  that  correct?" 

Mr.  Callaway:  "The  other  part  fits  over  it  in 
such  a  manner  that  when  the  two  pieces  are  put 
together  they  are  in  a  staggered  position." 

Mr.  Olson:  "Now,  just  for  the  sake  of  the  rec- 
ord, the  second  part,  as  you  call  it,  also  has  three 
arms,  upon  which  three  knives  are  mounted?" 

Mr.  Callaway:     "That's  right." 

Mr.  Olson:  "And  the  three  arms  and  the  three 
knives  are  substantially  similar  to  those  on  the  first 
part?"  A. 

Mr.  Callaway :     ' '  That 's  right. ' ' 

Mr.  Olson:     "And  the  second  part  fits  over  the 
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first  so  [252]  that  between  the  two  there  are  six  arms 

and  six  knives  mounted  thereon,  is  that  correct?" 

Mr.  Callaway:  "That's  right.  The  second  part 
of  this  panel  raiser  head  fits  over  the  sleeve  which 
is  part  of  the  first  part." 

Mr.  Olson:  "And  the  first  part  is  mounted  di- 
rectly on  the  spindle  of  the  machine  on  which  the 
unit  is  operated,  is  that  correct;  that  is,  on  which 
the  head  is  operated "?" 

Mr.  Callaway:  "They  both  operate  on  the  ma- 
chine together." 

Mr.  Olson:  "Yes,  but  the  second  one  is  mounted 
on  the  first  part?" 

Mr.  Callaway:  "Yes,  by  two  hollow  head  set 
screws  which  are  tightened  against  the  flats  which 
are  milled  on  the  sleeve  which  is  part  of  the  first 
part  of  the  panel  raiser  head.  The  reason  for  this 
kej^vay  (indicating)  is  that  if  the  two  parts  were 
indexed  the  same  the  knives  would  strike  each 
other. ' ' 

Mr.  Olson:  "What  do  you  mean  by  'indexed 
the  same"?" 

Mr.  Callaway:  "If  these  were  just  like  that, 
(indicating)  one  on  top  of  another.  This  head  is  not 
supposed  to  be  rmi  this  way  at  all,  (indicating)  it 
cannot  be  run  that  way." 

Mr.  Olson:  "That  is,  if  the  knives  were  exactly 
opposite  each  other  when  mounted  on  the  spindle, 
that  is  what  you  mean?  They  are  exactly  opposite 
each  other  now."  [253] 
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''This  whole  unit  is  the  head,  is  that  correct?" 

Mr.  Callaway:     "That's  right." 

Mr.  Olson:  "Then  we  can  agree,  can  we,  that 
the  correct  mounting  of  these  two  parts  of  the  panel 
raiser  head  in  question  is  to  have  the  knives  stag- 
gered so  that  instead  of  the  two  knives  being  directly 
opposite  each  other  on  the  spindle  shaft  they  are 
so  mounted  by  means  of  the  set  screw  that  you 
mentioned ' ' 

Mr.  Callaway:     "Keyway." 

Mr.  Olson:  "All  right,  the  keyway — that  one 
knife  on  one  part  is  halfway  between  the  position 
of  the  two  knives  of  the  other  part ;  is  that  correct?" 

Mr.  Callaway:     "So  far,  yes." 

Mr.  Olson:  "Go  ahead,  if  there  is  any  explana- 
tion." 

Mr.  Callaway :  "With  that  we  have  a  slotted  key- 
way  in  the  sleeve  of  part  No.  1 " 

Mr,  Olson:  "Which  is  mounted  immediately 
upon  the  spindle,  is  that  right?" 

Mr.  Callaway:     "That's  right." 

Mr.  Olson:    "Now,  go  ahead." 

Mr.  Callaway :  "And  we  have  a  pin  on  the  second 
part " 

Mr.  Olson:     "You  mean  a  set  screw?" 

Mr.  Callaway:  "No,  there  is  no  set  screw  at  all; 
it  is  a  pin." 

Mr.  Olson:     "Oh,  yes;  that  fits  in  the  slot?" 
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Mr.  Callaway:    "Yes." 

Mr.  Olson:  "Fits  in  the  slot  so  that  the  adjust- 
ment will  always  be  correct  ?" 

Mr.  Callaway:  "No,  this  is  done  so  that  the  head 
can  be  i)ut  together  only  one  way;  and  if  the  head 
is  not  put  together  with  this  pin  in  the  slotted  key- 
way  the  head  cannot  be  used." 

"The  pin  locates  the  top  head,  and  on  this  sleeve 
we  have  milled  two  flats  whereby " 

Mr.  Olson:  "The  two  flats  being  the  two  flat 
spaces  milled  on  the  shaft  at  about  one-third  of  the 
way  around  the  shaft,  each  one  of  them,  the  other 
third  being  represented  by  the  slot;  about  one-third 
way  around  is  one  milled  flat,  and  about  one-third 
way  aromid  again  is  another  milled  flat;  is  that 
right?" 

Mr.  Callaway:  "Yes.  Whereas  we  have  tapped 
holes  in  the  second  part  for  tempered  hollow  head 
set  screws ;  and  these,  in  turn,  are  tightened  against 
the  flats  of  the  sleeve  which  is  part  of  part  No.  1." 

Mr.  Olson:     "The  set  screw  being  in  part  No.  2." 

Mr.'  Callaway:     "Yes,  sir." 

Mr.  Olson:     "All  right." 

Mr.  Callaway:  "These  set  screws  are  locked 
when  the  desired  height  of  part  No.  2  is  made." 

Mr.  Olson:  "Pardon  me:  Desired  height  or  dis- 
tance [255]  away  from  part  No.  1,  is  that  right  *?" 

Mr.  Callaway:     "That's  right." 

Mr.  Olson:  "We  have  been  talking  about  the 
lower  part  and  the  upper  part;  and  all  you  mean 
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by  that  is  that  the  so-called  lower  part  is  the  one 
which  is  over-all  larger,  and  is  mounted  directly  on 
the  spindle*?" 

Mr.  Callaway:     "On  the  shaper  spindle." 

Mr.  Olson:  "And  the  so-called  second  part,  or 
upper  part,  is  the  one  which  is  upper  in  the  assem- 
bly; or  in  other  words,  which  goes  over  the  first 
part." 

Mr.  Callaway:     "That's  right." 

Mr.  Olson :     Now  we  go  to  page  15,  Mr.  Callaway. 

"You  are  now  referring  to  Defendant's  Exhibit  1 
for  identification?" 

Mr.  Lopardo:     "Yes." 

Mr.  Callaway:     "Cast  steel." 

Mr.  Olson:  "Will  you  put  in  the  record  the  date 
when  the  particular  panel  raiser  head  in  question 
was  made,  and  when  the  castings  for  it  were  made, 
if  this  witness  knows  ? ' ' 

Mr.  Callaway:     "I  don't  know  that." 

Mr.  Olson:  "And  they  were  shipped  in  the  latter 
part  of  October,  1948,  is  that  correct?" 

Mr.  Callaway:  "It  was  shipped  air  express  Oc- 
tober 23,  1948,  invoice  dated  October  25,  1948,  our 
invoice  B  67519,  direct  to  Selby  Company,  1101 
West  Victory  Boulevard,  Burbank,  [256]  Califor- 
nia." 

Mr.  Olson:     "May  I  see  it,  please?" 

Mr.  Callaway:     "You  may." 

Mr.  Olson:  Page  17.  "You  are  now  talking  about 
the  castings  used  in  this  particular  Champion  panel 
raiser  head  which  is  in  question  here?" 
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Mr.  Callaway:     "That  is  right." 

Mr.  Olson :     Now  we  go  to  cross-examination. 

"Now,  Mr.  Knourek,  will  you  please  tell  me,  do  I 
understand  correctly  that  when  this  unit,  the  Cham- 
pion panel  raiser  head  is  mounted,  for  instance,  on 
a  double  spindle  sliaper  the  two  arms,  I  mean  the 
two  sets  of  three  arms  each  are  mounted  opposite 
each  other  but  in  a  staggered  fashion,  as  you  have 
already  described;  and  the  wood  upon  which  the 
cutting  operation  is  being  performed  runs  between 
them;  is  that  correct?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "What  is  the  usual  speed  at  which 
such  a  head  is  operated,  under  proper  operating 
conditions  ? ' ' 

Mr.  Callaway:  "The  head  can  be  operated  from 
3,000  to  7,200  revolutions  per  minute." 

Mr.  Olson:     "Can  it  go  as  high  as  10,000 r' 

Mr.  Callaway :  "I  can  see  no  reason  why  it  could 
not  be  run  at  that  speed. ' ' 

Mr.  Olson:  "But  ordinarily  it  is  7,200,  is  that 
right  r'  [257] 

Mr.  Callaway:  "Yes,  sir.  Speed  is  used  for  noth- 
ing more  than  a  smooth  cut,  so  that  sanding  opera- 
tions are  not  needed  after  the  operation  is  per- 
formed." 

Mr.  Olson:  "That  is,  the  higher  the  speed,  up  to 
the  reasonable  limits  of  operation  of  the  tool,  the 
smoother  the  cut;  is  that  correct T' 

Mr.  Callaway:  "That  is  right;  but  the  way  the 
head  is  made,  with  a  shear  cut,  it  will  cut  at  3,000 
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revolutions  per  minute  and  do  a  very  smooth  job," 

Mr.  Olson:  "But  it  will  do  a  somewhat  smoother 
job  at  higher  speeds;  is  that  correct?" 

Mr.  Callaway:  "That  is  questionable,  sir;  I 
would  have  to  have  two  machines  here  and  show 
that  to  you." 

Mr.  Olson:  "Now,  you  say  that  Defendant's  Ex- 
hibit 1  for  identification,  that  the  cast  steel  casting 
of  which  part  No.  1  and  part  No.  2,  that  we  have 
been  talking  about  here,  were  made  is  from  the  same 
lot  of  steel  castings  as  the  casting  used  in  the 
Champion  panel  raiser  head  in  question  in  this 
suit?" 

Mr.  Callaway:     "That  is  right,  sir." 

Mr.  Olson:  "How  do  you  know  that  it  is  the 
same  casting;  you  didn't  keep  any  record  of  it  at 
the  time,  did  you?  I  mean,  you  didn't  mark  this 
particular  casting,  or  part  of  the  casting,  and  mark 
the  part  that  was  shipped  out  to  California,  so  that 
you  know  that  they  are  both  from  the  same  [258] 
batch  of  steel  castings,  did  you?" 

Mr.  Callaway:     "We  did  not." 

Mr.  Olson:  "You  are  just  depending  on  your 
memory?" 

Mr.  Callaway:  "No;  we  ordered  a  certain 
amount  of  castings  at  that  time,  and  I  believe  the 
number  of  castings  ordered  at  that  time  from  this 
company  was  50.  Of  that  lot  we  still  have  three  or 
four  castings  left." 

Mr.  Olson:  "Now,  you  did  buy  castings  from 
other  companies  at  about  the  time  you  ordered  these 


vs.  William  J.  Byrne  293 

(Deposition  of  William  Victor  Knoiirek.) 
I  castings  from  this  company  out  in  Rockford, — what 
was  the  name  of  the  company  1" 

Mr.  Callaway:     "Gunite." 

Mr.  Olson:     " Gunite,  isn't  that  right?" 

Mr.  Callaway:     "Not  this  type  of  casting." 

Mr.  Olson:  "Didn't  you  ever  order  this  type  of 
casting  from  any  other  company?" 

Mr.  Callaway:  "We  have;  in  fact,  we  have  an- 
other order  of  castings  with  another  company  at 
this  time.   We  always  order  our  castings  ahead." 

Mr.  Olson:  "Now,  the  invoice  number,  by  the 
way,  on  the  shipment  of  this  particular  Champion 
panel  raiser  head  in  question,  your  invoice  number 
is  B  67519;  is  that  correct?" 

Mr.  Callaway:     "It  is." 

Mr.  Olson:  "And  aside  from  the  casting  used  in 
that  panel  raiser  head,  you  manufactured  or  fabri- 
cated all  the  other  parts;  [259]  is  that  correct?" 

Mr.  Callaway:     "We  have." 

Mr.  Olson:  "Now,  parts  No.  1  and  No.  2,  mean- 
ing that  part  No.  1  is  the  part  that  fits  directly  over 
the  shaft,  and  which  consists  of  a  bore  through  a 
sleeve  at  the  end  of  which  sleeve  there  are  mounted 
three  arms,  on  each  of  which  arms  is  mounted  a 
cutter  with  an  adjustable  blade  and  two  bolts  to 
hold  the  cutter  in  place  on  the  arm;  is  that  right?" 

Mr.  Callaway:     "That  is  a  knife." 

Mr.  Olson:  "I  call  it  a  cutter,  you  call  it  a 
knife?" 

Mr.  Callaway :     ' '  That 's  right. ' ' 
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Mr.  Olson:  "This  is  all  cast  in  one  piece,  the 
three  arms  and  the  sleeve." 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "And  unit  is  made  of  what  kind  of 
steel  r' 

Mr.  Callaway:  "The  main  castings  are  made  out 
of  cast  steel,  and  the  knives  are  made  out  of  high- 
speed steel." 

Mr.  Olson:  "The  knives,  however,  are  separate; 
they  are  separate  items,  they  are  not  part  of  the 
original  casting?"  ; 

Mr.  Callaway:     "No,  they  are  not." 

Mr.  Olson:  "But  the  arms  and  the  sleeve  are  aU 
one  casting  and  all  one  material;  that  is  cast  steel,  is 
that  correct?"  [260] 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "This  particular  unit;  that  is,  this 
Champion  panel  raiser  head  in  question  in  this  suit 
was  designed  by  your  company?" 

Mr.  Callaway:     "That  is  right."  S 

Mr.  Olson :     "And  your  heads  are  sold  throughout    ' 
the  United  States,  including  California,  and  you 
sold  this  one  in  California,  didn't  you?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Lopardo:     "He  didn't  sell  it  in  California." 

Mr.  Olson:     "Well,  it  was  sold  to  a  customer  in  J 
California." 

Mr.  Lopardo:     "That  is  right." 

Mr.  Olson:  "How  do  you  sell  your  Champion 
panel  raiser  heads?" 
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Mr.  Callaway:  "We  advertise  them  in  our  cata- 
log, and  they  are  advertised  in  all  the  national 
woodworking  magazines. ' ' 

Mr.  Olson:  "And  this  particular  type  of  Cham- 
pion panel  raiser  head  was  listed  and  was  advertised 
in  your  1945  catalog,  Series  K;  isn't  that  correct *?" 

Mr.  Callaway:     "That  is  correct." 

Mr.  Olson:  "And  that  catalog  bore  on  its  face, 
or  within,  the  name  of  your  company,  Woodworkers 
Tool  Works,  Inc.,  222  South  Jefferson  Street,  Chi- 
cago, Illinois;  is  that  correct?"  [261] 

Mr.  Callaway:     "That  is  right,  sir." 

Mr.  Olson:  "And  the  order  for  the  particular 
Champion  panel  raiser  head  in  question,  you  say, 
was  taken  or  received  by  you  from  Woodworkers 
Supply  Company;  and  you  were  directed  by  them 
to  ship  it  to  the  Selby  Company,  1101  West  Victory 
Boulevard,  Burbank,  California;  is  that  correct  1" 

Mr.  Callaway :     ' '  That  is  right. ' ' 

Mr.  Olson:  "And  the  Woodworkers  Supply 
Company  address  was  then  1222  Santa  Fe  Avenue, 
Los  Angeles,  California?" 

Mr.  Callaway:     "That  is  correct." 

Mr.  Olson:  "I  note  that  your  invoice  shows  the 
address  at  1222  Santa  Fe  Avenue,  Chicago,  Illinois ; 
but  that  is  just  a  stenographer's  error,  isn't  if?" 

Mr.  Callaway:     "It  is,  sir." 

Mr.  Olson:  "Are  you  familiar  with  the  double 
spindle  shaper  manufactured  by  C.  O.  Porter  Com- 
pany, Grand  Eapids,  Michigan,  Model  6?" 
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Mr.  Callaway:  "I  have  a  general  idea  what  that 
machine  is,  and  what  it  looks  like;  they  are  all 
alike." 

Mr.  Olson:  "And  your  Champion  panel  raiser 
head  can  be  mounted  and  will  operate  properly  on 
that  double  spindle  shaper  made  by  the  Porter 
Company,  will  it  not?" 

Mr.  Callaway:  "If  their  spindle  is  long  enough, 
yes." 

Mr.  Olson:  "Well,  now,  you  have  no  personal 
knowledge  or  recollection  of  the  particular  Cham- 
pion panel  raiser  head  [262]  in  question,  do  you; 
you  don't  remember  that  particular  one,  out  of  all 
those  you  made?" 

Mr.  Callaway:     "I  do  not." 

Mr.  Olson:  "Who  is  your  agent  for  selling  these 
particular  Champion  panel  raiser  heads,  or  any 
other  articles  made  by  you,  in  California  ? ' ' 

Mr.  Callaway:  "We  have  no  agents  in  Califor- 
nia." 

Mr.  Olson:     "No  one  at  all?" 

Mr.  Callaway:  "Nowhere  in  the  United  States 
or  Europe,  do  we  have  any  agents." 

Mr.  Olson:  "You  do  not  maintain  or  keep  any 
manufacturers'  agents,  so-called?" 

Mr.  Callaway:     "We  do  not." 

Mr.  Olson:     "Nor  factory  representatives?" 

Mr.  Callaway:     "No,  sir." 

Mr.  Olson:     "You  have  only  a  salesman?" 

Mr.  Callaway:     "A^Tiere?" 
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I      Mr.  Olson:     "Well,  I  understood  you  to  say  that 
ji  a  while  ago." 

Mr.  Callaway:  "We  have  a  salesman — our  sales- 
i  man  w^orks  out  of  our  Chicago  office,  which  is  the 
I  only  office  we  have." 

Mr.  Olson:     "And  does  he  travel  in  California?" 

Mr.  Callaway:  "He  does  not;  he  travels  the  state 
I  of  Illinois " 

Mr.  Olson:  "You  solicit  orders,  then,  through 
the  use  of  [263]  a  catalog,  throughout  the  United 
States;  is  that  correct?" 

Mr.  Callaway:     "We  do." 

Mr.  Olson:  "And  in  the  particular  instance  in 
,'  question,  I  am  talking  about  the  sale  now  of  this 
;  particular  Champion  panel  raiser  head,  that  order 

•  came  to  you  from  the  Woodw^orkers  Supply  Com- 
pany in  Los  Angeles'?" 

Mr.  Callaway:     "That  is  right." 
Mr.  Olson:     "And  did  you  sell  the  item  to  them, 
'  or  did  you  sell  it  to  the  Selby  Company?" 

Mr.  Callaway:     "I  sold  the  item  to  the  Wood- 

•  workers  Supply  Company." 

Mr.  Olson :     ' '  Did  you  bill  them  % ' ' 

Mr.  Callaway:     "I  did." 

Mr.  Olson:  "Did  they  pay  for  it,  or  did  the 
I  Selby  Company  pay  for  it?" 

Mr.  Callaway:     "I  am  pretty  sure  that  head  is 

not  paid  for  as  yet ;  th'ey  are  holding  it  up ;  but  they 

'■  have  paid  for  other  heads  they  have  since  ordered." 

Mr.  Olson:     "Whom  do  you  mean  by  'they'?" 
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Mr.  Callaway:  "Woodworkers  Supply  Com- 
pany. ' ' 

Mr.  Olson:  "Didn't  Woodworkers  Supply  Com- 
pany inform  you  that  they  considered  this  head 
defective  ? ' ' 

Mr.  Lopardo:  I  object  to  that  on  the  ground  it 
is  immaterial  and  irrelevant  and  does  not  tend  to 
prove  or  disprove  any  issue  in  this  case.  [264] 

The  Court:     Objection  sustained. 

Mr.  Olson:     "Well,  on  what  basis,  then,  did  they  . 
refuse  to  pay  for  it?"  flj 

Mr.  Callaway:  "They  refused  to  pay  for  the 
head  because  of  this  trouble  they  had;  but  I  don't 
recall  them  saying  the  head  was  defective." 

Mr.  Olson:  "They  never  informed  you  that  it 
was  defective?"  || 

Mr.  Callaway:     "Let  me  see  my  records: " 

Mr.  Olson:  "Before  you  look  at  you  records,  do 
you  have  any  independent  recollection  of  whether 
they  ever  informed  you  that  this  head  was  defec- 
tive?" 

Mr.  Callaway:  "Well,  they  must  have  said  some- 
thing to  that  effect." 

Mr.  Olson:  "It  has  now  been  fifteen  months 
since  you  shipped  the  head,  hasn't  it?" 

Mr.  Callaway:     "That  is  why  I  am  not  sure." 

Mr.  Olson:  "Well,  were  you  ever  informed  by 
anyone  at  Selby " 

Mr.  Lopardo:  Just  a  moment.  You  skipped  an 
objection.    Your  Honor,  we  object  to  all  this  mate- 
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rial  since  the  last  time  I  objected  on  the  ground  it 

is  immaterial.    It  don't  tend  to  prove  or  disprove 

,  anything  in  the  case.     We  make  the  motion  that 

testimony  be  stricken.     It  was  given  after  our  ob- 

,  jection  was  sustained.    At  that  time,  of  course,  they 

'  had  [265]  no  way  of  ruling  on  it. 

The  Court :     Well,  there  is  no  objection  before  the 

I  court  as  to  the  subsequent  questions. 

•  Mr.  Lopardo:     There  is  now,  your  Honor.    It  is 

in  the  record.    Mr.  Hubbard  made  it  at  that  time. 

I  am  repeating  it  right  now,  as  to  all  the  previous 

'  questions. 

The  Court:  All  right.  The  motion  will  be 
;  granted. 

Mr.  Olson:     "Well,  were  you  ever  informed  by 
;  anyone  at  Selby  that  the  head  was  defective,  or  did 
■  they  ever  claim  that  it  was  defective  *? ' ' 
Mr.  Callaway:     "I  don't  know." 
Mr.  Olson:     "Can  you  look  at  your  records  and 
itelir' 

Mr.  Callaway:  "Yes,  if  I  have  something  in 
'  writing  to  look  at ;  that  is  fifteen  months  ago,  I 
c  can 't  remember. ' ' 

Mr.  Olson:     "Look  at  the  record,  then." 
Mr.   Lopardo:     Your   Honor,   that   is   following 
i  along  the  same  line. 

The  Court:     I  will  sustain  the  entire  objection. 
Mr.  Olson:     I  will  go  on  and  check  over  this  a 
I  minute. 

The  Court:  I  will  sustain  the  objection  to  any 
I  inquiry  about  any  complaint. 


& 


300  Woodworkers  Tool  Works,  etc. 

(Deposition  of  William  Victor  Knourek.) 

Mr.  Olson:  I  think  we  can  start  further  down 
on  page  27,    Is  that  satisfactory? 

Mr.  Callaway:  You  can  start  there,  and  we  will 
see. 

Mr.  Olson:     It  is  off  the  subject.  [266] 

Mr.  Lopardo:     Go  ahead. 

Mr.  Olson:  I  think  that  gets  out  of  that  field. 
The  middle  of  page  27. 

'*Did  you  have  anj^body  make  an  investigation  of 
this  particular  head  in  question  here,  to  determine 
whether  it  was  or  was  not  defective,  after  the  claim 
came  up  that  it  was  defective." 

Mr.  Callaway:  "We  had  nobody  over  to  examine 
the  head." 

Mr.  Lopardo:  I  object  to  that.  It  is  immaterial. 
It  doesn't  tend  to  prove  or  disprove  anything  as 
to  whether  this  one  particular  head  was  defective  at 
the  time  it  was  shipped.  I  make  a  motion  to  strike 
it  on  that  ground. 

The  Court :  I  think  the  objection  is  good  because 
it  is  not  cross-examination. 

Mr.  Olson:     This  is  cross-examnation. 

The  Court:     It  is  not  proper  cross-examination. 

Mr.  Olson:     I  see. 

The  Court:  The  man  was  not  asked  to  testifj^  as 
to  any  inspection.  That  is,  miless  you  are  making 
him  your  own  witness.  He  testified  very  simply. 
I  do  not  know  what  your  lawyer  did  to  spread  this, 
over  189  pages.  He  was  trying  to  prove  something 
that  was  not  asked  on  direct  examination.     If  vou 
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•  want  to  offer  it  as  a  part  of  your  proof,  all  right. 

This  Mr.  Knourek  was  asked  one  thing,  the  origin 
of  this.  [267]  I  allowed  it  only  to  the  extent  of  his 
fi  saying  he  bought  it  from  another  concern.  That 
j  is  all  he  testified  to.  The  rest  of  it  is  absolutely 
I  not  proper  cross-examination. 
I      Mr.  Olson:     I  am  checking  now. 

The  Court:     I  realize  that  lawyers,  when  taking 
1  depositions,  want  to  put  in  everything  that  a  lawyer 
will  need. 

Mr.  Olson:  May  I  read  this,  and  make  him  my 
\  witness  on  direct "? 

The  Court:  Not  now.  You  can  offer  that  later 
<  on  as  part  of  direct,  part  of  your  proof  on  rebuttal. 

Mr.  Olson:     That  is  what  I  will  do. 

The  Court:  We  have  to  keep  the  continuity  of 
?.  this  case  and  see  where  we  stand.    Any  portion  of 

•  the  deposition  that  is  taken  out  as  not  proper  at 
!  this  time,  you  may  reoffer  it  and  then  they  may 
(  object,  upon  other  gounds. 

Mr.  Olson:  I  see.  Then  let's  see  how  far  we  skip 
I  here.  That  is  an  objection  down  to  page  27.  There 
:  is  no  objection  after  page  29.     Starting  at  page 

:29 

Mr.  Lopardo :  At  the  bottom  of  page  28  he  makes 
1  that  objection. 

Mr.  Olson:  That  is  after  that  objection.  That 
isn't  an  objection  to  the  testimony  going  on  later. 
'  On  page  29,  Mr.  Callaway: 

"Is  there  anybody  with  your  company  that  has 
:  any  direct  knowledge, — that  was  the  question." 
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Mr.  Callaway:     "Oh,  no,  sir." 

Mr.  Olson:     "I  am  talking  about  the  head  now." 

Mr.  Callaway:     "No,  sir." 

Mr.  Olson:  "They  have  no  direct  knowledge,  as 
far  as  you  know?" 

Mr.  Callaway:  "We  did  not  see  it  at  all,  and  we 
have  not  seen  it  to  this  day,  the  head  itself." 

Mr.  Olson:  "When  you  obtained  these  castings 
from  the  Gunite  Company  of  Rockford,  what  tests 
did  you  make  of  the  castings,  any, — or  your  com- 
pany ? "  I 

Mr.  Callaway:  "I  think  that  should  be  answered 
by  my  superintendent." 

Mr.  Olson:     "Well,  do  you  know?" 

Mr.  Callaway:     "I  don't  know." 

Mr.  Olson:  "Were  any  tests  made;  do  you  know 
that?" 

Mr.  Callaway:     "I  don't  know." 

Mr.  Olson:  "What  inspection  did  you  make  of 
those  heads  and  castings?" 

Mr.  Callaway:  "That  can  be  answered  by  my 
superintendent  also." 

Mr.  Olson:     "Can  you  not  answ^er?" 

Mr.  Callaway:  "Well,  I  can  say  that  that  head, 
during  the  process  of  manufacturing,  was  inspected 
at  least  seven  or  eight  times. " 

Mr.  Olson:  "Not  by  you,  however,  or  your  com- 
pany?" [269] 

Mr.  Callaway:  "I  don't  know  whether  I  in- 
spected that  head,  or  not." 
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Mr.  Olson:  "Did  anybody  with  your  company 
inspect  it?" 

Mr.  Callaway:     "Yes." 

Mr.  Olson:     "Who  was  that?" 

Mr.  Callaway:     "Well,  our  superintendent." 

Mr.  Olson:  "You  don't  know  that  of  your  own 
personal  knowledge,  do  you." 

Mr.  Callaway:     "I  do." 

The  Court:  This  man  is  putting  up  a  strawman 
and  knocking  him  down,  trying  to  ask  the  man  if 
he  inspected  it.  He  said,  "No,  my  superintendent 
inspected  it." 

He  said,  "Then  you  did  not  do  it?" 

You  are  wasting  a  lot  of  time. 

Mr.  Olson:  "You  were  there  when  he  inspected 
them?" 

Mr.  Callaway:  "No,  but  he  has  strict  orders  to 
inspect  every  manufactered  product  that  leaves  our 
shop." 

Mr.  Olson:  "But  you  don't  know  whether  he 
carried  out  those  orders  in  the  case  of  this  particular 
casting,  do  you, — yes  or  no,  please? — Well,  if  you 
were  not  there,  there  is  no  way  you  can  know." 

Mr.  Callaway:  "That  is  right;  I  would  not 
know." 

Mr.  Olson:  "Now,  it  was  your  custom  or  prac- 
tice to  make  tests  and  to  make  inspections ;  but  you 
don't  know  what  tests  and  what  inspections  were 
made  in  this  case?"  [270] 

Mr.  Callaway :     ' '  That  is  right. ' ' 
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Mr.  Olson:  "Now,  what  would  the  inspection  or 
tests  that  are  ordinarily  made  reveal,  of  the  cast- 
ings, I  mean"?" 

Mr.  Callaway:  "If  the  casting  is  defective  we 
can  see  it  immediately,  when  it  comes  in  its  rough 
state;  and  if  there  are  any  defects  we  can  also  tell 
later,  when  we  start  making  cuts  on  the  castuig." 

Mr.  Olson:     "By  cuts  you  mean  machining'?" 

Mr.   Callaway:     "Machining;   yes,  sir." 

Mr.  Olson:  "And  the  machining  is  done  to 
smooth  the  casting  up,  is  if?"  { 

Mr.   Callaway:     "That  is  right,  sir." 

Mr.  Olson:  "Machining,  in  layman's  language, 
means  shaping  it  up  in  the  form  that  you  desire*?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson :  "And  you  can  tell  by  your  inspection 
and  your  tests  whether  it  is  a  sound  casting ;  is  that 
correct  *? ' ' 

Mr.  Callaway:     "Most  of  the  time  we  can." 

Mr.  Olson:  "And  what  are  the  tests  and  inspec- 
tions given  to  castings  by  your  company  •?" 

Mr.  Callaway:  "I  think  my  foreman  should  an- 
swer that." 

Mr.  Olson :  ' '  Don 't  you  know  *? — We  are  not  tak- 
ing his  deposition  now. ' ' 

Mr.  Callaway:  "I  know  that  he  is  running  my 
shop,  and  I  hold  him  responsible."  [271] 

Mr.  Olson:  "What  we  are  trying  to  find  out  is 
what  you  know." 

Mr.  Lopardo:     That  is  objected  to. 


vs.  William  J.  Byrne  305 

(Deposition  of  William  Victor  Knourek.) 

The  Court:  I  will  sustain  the  objection,  the 
whole  line  of  argument.  He  is  badgering  a  man 
because  he  says  he  does  not  know.  The  next  depo- 
sition is  of  the  superintendent? 

Mr.  Lopardo:     That  is  right. 

Mr.  Callaway :     Yes. 

Mr.  Lopardo:     He  is  the  expert. 

Mr.  Olson :  ''Well,  he  said  there  were  tests  made ; 
and  if  there  were  tests,  he  should  know  what  they 
are." 

Mr.  Callaway:  "What  tests  he  made,  I  don't 
know, — about  his  examinations;  I  know  they  were 
examined. ' ' 

Mr.  Olson :     ' '  By  examined,  you  mean  inspected  ? ' ' 

Mr.  Callaway:     "Inspected." 

Mr.  Olson:  "What  is  the  character  of  that  in- 
spection; what  did  he  look  for?" 

Mr.  Callaway:  "Defects,  flaws,  size  and  ajDpear- 
ance,  dimensions,  whether  or  not  the  tool  is 
complete. ' ' 

Mr.  Olson:  "Now,  with  respect  to  defects  in  the 
castings,  what  would  such  an  inspection  or  examina- 
tion reveal?" 

Mr.  Lopardo:  There  is  an  objection  on  the 
ground  it  has  already  been  covered;  asked  and 
answered. 

The  Court:  The  objection  is  sustained,  in  view 
of  the  fact  the  witness  stated  he  did  not  make  the 
inspection  and  [272]  does  not  know.  Also,  because 
the  witness  did  not  make  the  inspection  you  are 
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wasting  the  court's  time,  having  a  man  ask  fifty 
questions  to  which   the  witness   says  he   does  not 
know. 

Mr.  Olson:  Starting  on  page  33,  "Then  what 
could  be  seen  by  your  inspection,  in  the  way  of 
defects?" 

Mr.  Callaway:     "Well,  a  crack  in  the  casting." 

Mr.  Olson :     ' '  Porosity  ? ' ' 

Mr.  Callaway:     "Porosity." 

Mr.  Olson:     "Blow-holes?" 

Mr.  Callaway:     "Blow-holes." 

Mr.  Olson:     "Segregation  of  the  metals?" 

Mr.  Callaway:     "No." 

Mr.  Olson :  ' '  That  could  not  be  seen  by  the  naked 
eye?" 

Mr.  Callaway:  "You  would  not  have  any  segre- 
gation of  the  metal  in  a  casting;  it  is  poured  hot 
and  it  just  flows  together." 

Mr.  Olson:     I  am  not  going  to  read  that. 

Mr.  Lopardo :    I  was  going  to  object  to  it. 

Mr.  Olson:  There  is  no  sense  in  it.  The  top  of 
page  35. 

"You  know,  do  you  not,  that  a  defective  casting 
which  had  in  it  a  blow-hole  or  an  excess  of  slicon 
or  phophorus  or  sulphur  would  be  liable  to  break 
or  disintegrate  when  operated  at  high  speed,  do  you 
not?" 

Mr.  Callaway,  that  is  the  top  of  page  35. 

Mr.  Callaway:     I  am  looking  at  it. 

Mr.  Olson:    Pardon  me. 
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"If  it  had  one  of  those  defects  it  would  be  apt 
to  break?" 

I     Mr.  Callaway:     "No." 
Mr.  Olson:     "It  could  break?" 
Mr.  Callaway:     "Yes." 
Mr.  Olson:     "And  it  would  be  more  apt  to  break 
if  it  had  one  of  those  defects  than  if  it  had  none  of 
those  defects;  isn't  that  correct?" 
.      Mr.  Callaway :    ' '  That  is  correct. ' ' 
Y     Mr.  Olson:     "Of  course,  in  all  of  these  questions 
I  have  been  talking  about  a  casting  from  which  one 
of  your  Champion  panel  raiser  heads  was  made; 
you  understand  that?" 

Mr,  Callaway:     "I  do,  sir." 
Mr.  Olson:     I  won't  ask  that. 
Mr.   Lopardo:     Your  Honor,  he   asks   the   same 
question    about    another   technical    matter,    that    a 
blow-hole  is  a  void,  and  I  object. 

Mr.  Olson:     That  is  the  purpose 

Mr.    Lopardo :      I    want    to    bring    before    the 

Court 

Mr.  Olson:     I  haven't  asked  it.    I  imderstand  it 
would  [274]  be  sustained.  There  is  no  sense  in  tak- 
ing the  Court's  time. 
Page  37,  Mr.  Callaway. 
Mr.  Callaway:     All  right. 

Mr.  Olson:  "It  was  not  the  practice  of  your 
company,  at  the  time  the  particular  panel  raiser 
head  in  question  was  made,  to  conduct  tests  of  the 
castings  for  either  blow-holes,  or  voids,  or  gas 
pockets;  is  that  correct?" 
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Mr.  Lopardo:  I  will  object  to  that  question  on 
the  ground  it  is  a  multisided  question.  It  doesn't 
ask  for  one  answer,  but  several.  On  the  further 
ground  it  is  not  within  the  scope  of  direct  examina- 
tion. 

The  Court:     Objection  sustained. 

Mr.  Olson:  He  testified  on  direct  examination 
about  castings,  your  Honor,  and  holes  in  them. 

The  Court:  No,  he  did  not.  The  cross-examiner 
starts  to  ask  him  and  then  cross-examine  him  about 
his  own  questions.  That  is  not  proper  cross-exam- 
ination. 

Mr.  Olson:  I  will  get  it  on  the  direct.  This  is 
sort  of  awkward.   Page  38. 

**Then,  do  I  understand  correctly  that  at  the  time 
the  Champion  panel  raiser  head  was  manufactured 
by  your  company  you  made  no  tests  or  examinations, 
other  than  those  for  blow-holes '? ' ' 

Mr.  Lopardo:  I  object.  That  is  not  what  the 
witness  [275]  testified  to.  It  wasn't  testified  on 
direct  examination,  and  it  is  beyond  the  scope  of 
direct. 

Mr.  Olson:  I  asked  if  he  understood  that  was 
the  question. 

Mr.  Lopardo:  The  question  is  improper.  It 
doesn't  make  any  difference  if  the  witness  under- 
stood it  or  not,  your  Honor. 

The  Court:    Yes.   The  objection  is  sustained. 

Mr.  Olson:     At  the  bottom  of  page  38. 

"And  you  relied  upon  the  tests  and  inspections 
made  by  the  foundry?" 
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Mr.  Lopardo:     Your  Honor 

Mr.  Olson:     There  is  no  objection  in  the  record. 

Mr.  Lopardo:  Just  a  minute.  You  are  starting 
out  in  the  middle  of  a  page  here,  without  any 

Mr.  Olson:  I  will  read  back,  then,  if  you  want 
me  to,  without  objection. 

Mr,  Lopardo:  No.  Your  Honor,  none  of  this 
matter  is  within  the  scope  of  the  direct  examination. 
The  objections  have  been  sustained  repeatedly. 

The  Court:  I  will  sustain  the  objection.  It  is 
quite  apparent  the  cross-examiner  was  building  up 
a  case,  to  show  this  man  relied  on  something.  That 
is  not  the  case  before  us. 

Mr.  Olson:     I  can  take  that  on  rebuttal.  [276] 

The  Court:  You  will  try  to.  After  all,  a  man 
has  a  right  to  rely  on  his  superintendent  for  in- 
spections. 

Mr.  Olson:  All  I  want  to  know,  your  Honor,  is 
do  I  get  a  chance  to  read  this  on  rebuttal,  the  part 
that  we  are  not  reading  now? 

The  Court :    All  right. 

Mr.  Olson:  I  don't  care  when  it  is  read.  It 
looks  like  I  will  have  to  read  it  all  on  rebuttal. 

Mr.  Lopardo :    Go  to  page  60. 

Mr.  Olson :  I  will  read  it  aU  on  rebuttal  and  save 
all  these  objections. 

The  Court:  By  your  making  the  statement  and 
my  not  answering,  I  am  not  stating  you  will  be 
allowed  to,  if  objection  is  made.  I  do  not  want  you 
to 
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Mr.  Olson :  As  I  understand  your  Honor,  so  we 
understand | 

The  Court :  I  have  already  ruled  there  is  nothing 
to  understand,  no  understanding  at  all. 

Mr.  Olson:    I  don't  understand  the  ruling. 

The  Court :  I  am  merely  ruling  on  objections.  I 
am  not  asking  you  to  stop,  if  you  do  not  want  to 
stop.  If  you  want  to  stop,  stop.  Do  not  stop  and 
give  me  a  ground  I  may  not  approve  of. 

Mr.  Olson:  I  don't  mean  to  do  it.  I  had  better 
go  on.  I  don't  want  to  stop  then.  We  will  just 
go  on. 

Mr.  Callaway :    What  page  ?  [277] 

Mr.  Olson:    I  am  just  trying  to  find  out.    Page  39. 

The  Court:  If  objections  are  made  in  the  record 
and  I  sustain  them,  I  am  not  going  to  let  you  bring 
that  in  as  part  of  your  case.  I  w^ant  you  to  know 
that.    That  is  not  the  rule. 

In  other  w^ords,  that  is  excluded,  as  though  I  had 
not  heard  it.  You  are  not  going  to  be  allowed  to 
bring  it  back  and  say  you  want  it  as  part  of  your 
case. 

Mr.  Olson:  No.  What  I  want  to  do,  if  you  sus- 
tain the  objections  now,  I  understand  it  is  because  it 
is  outside  the  realm  of  cross-examination,  but  if 
that  witness  were  here  I  w^ould  have  the  chance 
to 

The  Court:  He  was  subject  to  subpoena.  You 
could  have  brought  him  here. 

Mr.  Olson:    New  York. 
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The  Court:  The  subpoena  of  this  court  extends 
to  every  part  of  the  United  States. 

Mr.  Olson :  As  I  understand  your  Honor  to  have 
told  me  earlier,  when  we  were  on  page  27,  it  was 
that  if  I  wanted  to  bring  that  in  on  rebuttal  that  it 
was  all  right. 

The   Court:     Subject  to  exceptions,     I  am  not 
I  making  rulings  in  advance. 
Mr.  Olson :    I  know. 

The  Court :    I  am  not  making  rulings  in  advance. 
If  they  do  not  object  to  it,  I  will  rule  on  it  at  the 
1  time.  [278] 

Mr.  Olson:    We  had  better  go  on.    I  want  to  get 
;  as  much  of  this  in  as  I  can. 
The  Court :    Go  ahead. 

Mr.  Callaway :    Could  I  get  a  drink  of  water  f 
Mr.  Olson:    I  would  like  one,  too. 
The  Court:    To  correct  the  record,  I  want  to  say 
I  that  that  statement  was  made  in  conjunction  with 
t  the  cutting  in  questions,  and  not  with  these  other 
questions.    I  could  not  bind  these  defendants  by  erro- 
1  neous  testimony  that  has  been  brought  in  which  I 
1  have  not  allowed.    I  am  not  supposed  to  even  see  it, 
( to  see  what  it  is. 

Mr.  Olson:  You  mean  the  cutting  in  questions 
on  direct  *? 

The  Court :    Those  are  the  only  ones. 
Mr.  Olson:    We  will  have  to  go  on  and  take  the 
objections  as  they  arise. 
"No,  maybe  I  don't  make  it  clear:     Were  the 
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castings;  that  is,  the  metal  that  was  in  the  cast- 
ings, they  were  bought  by  you  from  Gunite  Foun- 
dries, isn't  that  right?" 

Mr.  Callaway:  "Yes,  sir;  we  sent  our  pattern 
down  to  the  Gunite  Foundries  and  wanted  so  many 
castings  made  of  each  pattern,  of  a  certain  type  of 
steel,  which  was  specified  on  our  order." 

Mr.  Olson :  ^ '  Did  you  have  your  own  foundry  at 
the  time  you  made  up  this  Champion  panel  raiser 
head  in  question'?" 

Mr.  Callaway:    "No."  [279] 

Mr.  Olson :  "Did  your  company  ever  have  its  own 
foundry  ? " 

Mr.     Callaway:    "Never." 

Mr.  Olson:  "And  your  company  never  X-rayed 
or  magnafluxed  the  castings  from  which  this  par- 
ticular Champion  panel  raiser  head  was  made;  is 
that  correct?" 

Mr.  Callaway:    "No,  sir." 

Mr.  Olson:  "Do  you  know  whether  an  open 
hearth  or  an  electric  furnace  was  used  in  casting 
these  particular  castings  in  question?" 

Mr.  Callaway:    "I  don't  know." 

Mr.  Olson:  "Do  you  know  what  was  the  method 
of  casting  these  particular  castings?" 

Mr.  Callaway:     "I  don't  know." 

Mr.  Olson:  "You  don't  know  whether  steel  molds 
or  centrifugal  casts  were  used?" 

Mr.  Lopardo:  I  am  going  to  object  on  the 
ground  none  of  this  is  competent.  It  is  not  ma- 
terial. 
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The  Court :    Objection  sustained. 

Mr.  Lopardo :  I  make  a  motion  to  strike  all  of  it 
for  that  reason. 

Mr.  Olson:  "Do  you  know  what  the  exact  pro- 
cedure was  that  was  employed  by  the  Gunite  Foun- 
dries in  making  this  particular  casting?" 

Mr.  Callaway:    "No." 

Mr,  Olson:  "You  don't  know  what  heat  treat- 
ment they  used?"  [280] 

Mr.  Lopardo:  I  object  on  the  ground  it  is  im- 
material. 

The  Court:    The  objection  is  sustained. 

Mr.  Olson:  "Who  did  the  machining  of  this  par- 
ticular panel  head  in  question  ? ' ' 

Mr.  Callaway :  ' '  That  should  be  answered  by  my 
foreman. ' ' 

Mr.  Olson:  "Would  your  company  do  it,  or  some 
other  company?" 

Mr.  Callaway:  "Our  company  manufactured  the 
entire  head,  from  the  casting  which  we  purchased." 

Mr.  Olson :    ' '  And  did  the  machining  ? ' ' 
I  Mr.  Callaway:    "We  did." 

Mr.  Olson:  "Now^,  isn't  it  a  common  occurrence 
in  machining  this  type  of  casting  to  find  blow- 
holes?" 

Mr.  Callaway :    ' '  Very  uncommon. ' ' 

Mr.  Olson:  "What  is  done  with  the  casting  when 
blow-holes  are  discovered?" 

Mr.  Callaway:  "They  are  immediately  thrown 
on  the  junk  pile." 
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Mr.  Olson :    Page  42,  Mr.  Callaway. 

"Are  the  blow-holes  easily  discovered  after  the 
casting  is  machined'?" 

Mr.  Callaway:    I  haven't  found  it. 

Mr.  Olson:  Page  42,  about  three  or  four  lines 
down. 

Mr.  Lopardo:  I  object  to  that,  your  Honor,  on 
the  ground  it  is  not  within  the  scope  of  direct  exam- 
ination. [281] 

The  Court:    Yes.    The  objection  will  be  sustained. 

Mr.  Olson:  ''After  assembling  the  panel  head; 
that  is,  after  placing  the  knives  in  proper  position 
on  the  casting,  and  assembling  the  entire  panel  head, 
what  tests  or  inspection  are  made  on  the  whole  as- 
sembled unit  before  it  is  sent  out  to  be  sold?" 

Mr.  Callaway:  "We  have  several  different  in- 
spections that  this  head  goes  through  from  the  time 
we  receive  and  check  in  the  casting  until  the  time  it 
leaves  our  shipping  room." 

Mr.  Olson:    "Will  you  describe  those f"  wt 

Mr.  Callaway:  "The  castings  come  in  and  they 
are  weighed  and  counted,  examined  by  one  of  the 
receiving  clerks.  The  castings  are  then  taken  to 
the  third  floor  of  our  shop,  turned  over  to  our  fore- 
man, Mr.  Meissner;  and  he,  in  turn,  checks  the 
weight  and  enters  that  on  the  carbon  copy  of  the 
order  he  ordered  this  merchandise  with." 

Mr.  Olson:  "You  are  talking  now  about  the 
order  for  the  casting'?" 

Mr.  Callaway:    "Yes." 
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Mr.  Olson:  ''What  is  the  significance  of  the 
weight  of  the  casting '? ' ' 

Mr.  Callaway :  "No  significance  whatsoever. ' ' 
_  Mr.  Olson:  "Then,  why  is  the  weight  taken'?" 
|r     Mr.  Callaway:    "We  buy  this  by  the  pound." 

Mr.  Olson :  ' '  How  long  have  you  been  in  the  par- 
ticular [282]  line  of  work  that  you  are  in  now*? — I 
understand  that  is  the  manufacture  of  machine 
tools,  including,  among  others,  the  ChamiDion  panel 
raiser  head;  is  that  right *?" 
P^  Mr.  Callaway:  "Yes,  sir;  I  have  been  connected 
with  Woodworkers  Tool  Works  since  1928;  during 
which  time  I  worked  in  all  the  departments  of  the 
shop,  having  a  thorough  knowledge  of  all  opera- 
tions which  take  place  in  the  manufacturing  of  our 
tools." 

Mr.  Olson:  "Including,  I  assume,  the  inspection 
and  examination  of  the  tools  after  they  are  finished ; 
is  that  right?" 

Mr.  Callaway:    "Yes,  sir." 

Mr.  Olson:  "And  you  know,  do  you  not,  that  if 
a  casting  contains  blow-holes,  and  that  casting  is 
used  in  the  making  of  a  panel  raiser  head,  that 
during  the  ordinary  operation  of  the  raiser  head  a 
blow-hole  is  apt  to  cause  the  raiser  head  to  explode 
or  disintegrate,  do  you?" 

Mr.  Callaway:  "No,  sir;  I  do  not.  We  have 
made  holes  in  castings  larger  than  those  caused  by 
blow-holes,  and  giving  them  a  great  deal  of  abuse, 
trying  to  break  off  those  prongs;  and  we  were  un- 
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able  to  do  so  with  a  six  pound  hammer,  swinging 

this  hammer  with  both  hands. ' ' 

Mr.  Olson:  ''But  you  do  know  if  the  hole  was 
large  enough  it  would  be  very  easy  to  break  off  the 
prongs'?" 

Mr,  Callaway:  "If  the  blow-hole  was  large 
enough  you  [283]  would  be  able  to  see  it;  and  in 
this  case,  where  the  blow-hole  was  supposed  to  be, 
if  the  blow-hole  was  large  enough  that  part  of  the 
prong  would  be  separated  from  the  casting. ' ' 

Mr.  Olson:  "Now,  by  the  prong,  you  are  now 
speaking  of  that  part  of  the  panel  raiser  head  upon 
which  the  cutting  blades  are  mounted?" 

Mr.  Callaway :    ' '  That 's  right. ' ' 

Mr,  Olson:  Page  48,  at  the  bottom.  "Your  com- 
pany recognizes  that  unless  the  machine  tools  put 
out  by  it  are  structurally  sound,  that  the  use  of 
those  tools  may  constitute  a  danger  to  the  o^oerator; 
is  that  correct?" 

Mr.  Callaway:    "That  is  correct," 

Mr,  Olson:  "And  that,  among  other  reasons,  is 
the  purpose  of  the  examination  and  inspections  you 
make  of  your  various  machine  tools,  including  the 
Champion  panel  raiser  head;  is  that  correct?" 

Mr,  Callaway:    "That  is  right,  sir," 

Mr,  Olson:  "Now,  I  believe  you  said  that  you 
had  been  21  years,  or  thereabouts,  since  1928,  I 
think  you  said,  with  the  Woodworkers  Tool  Works, 
in  various  capacities?" 

Mr.  Callaway :    ' '  That  is  right. ' ' 
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P   Mr.  Olson:    "And  have  you  worked  in  every  divi- 
sion or  department  of  the  shop'?" 

Mr.  Callaway:    "That  is  correct." 

Mr.  Olson:  "And  many  of  those  in  the  office,  I 
assume;  [284]  is  that  right?" 

Mr.  Callaway:    "Very  little  office  work." 

Mr.  Olson:    "Practically  all  i^roduction  workf" 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson:  "At  any  rate,  you  are  thoroughly  fa- 
miliar with  the  various  phases  of  the  manufacture 
of  machine  tools  made  by  your  company,  including 
the  Champion  panel  raiser  head?" 

Mr.  Callaway:  "That  is  right." 
T  Mr.  Olson:  "And  you  are  also  thoroughly  fa- 
miliar with  the  various  steps  and  methods  used  in 
testing  and  inspecting  and  examining  those  tools, 
from  one  phase  or  one  stej);  that  is,  from  the  be- 
ginning of  the  manufacturing  process  down  until 
the  finished  product  is  taken  out,  turned  out ;  is  that 
correct?" 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson:  Then  there  is  a  lot  of  squabbling. 
Page  55,  Mr.  Callaway. 

"Now,  a  small  blow-hole  might  not  have  any  ef- 
fect on  the  casting  at  all,  is  that  right? 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson:    "But  a  large  blow-hole  might  have  a 
serious  effect,  and  might  cause  a  grave  structural 
defect?" 
t  Mr.  Callaway:    "Yes." 
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Mr.  Olson:  ''And  it  would  depend  on  the  size  of 
the  blow-hole,  as  to  whether  it  constituted  a  struc- 
tural defect,  or  [285]  not?" 

Mr.  Callaway:  ''But  a  blow-hole  that  large  would 
be  detected  in  the  machining  of  the  casting. ' ' 

Mr,  Olson :    Page  59,  Mr.  Callaway. 

"One  is  blow-holes  at  the  point  of  break;  the  sec- 
ond is  high  phosphorus;  and  the  third  is  high  sili- 
con content;  could  those  cause  a  structural  weak- 
ness T' 

Mr.  Callaway:    "I  answered,  I  don't  know." 

Mr.  Olson :    "In  the  casting ? ' ' 

Mr.  Callaway:    "I  don't  know." 

Mr.  Olson:  "Yet,  you  have  21  years  in  the  ma- 
chine tool  business  ? ' ' 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson:  "And  you  have  conducted  examina- 
tions and  inspections  of  castings,  including  Cham- 
pion panel  raiser  heads  such  as  the  one  in  question 
here?" 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson:  "And  yet  you  say  you  don't  know 
that  would  cause  a  dangerous  condition?" 

Mr.  Callaway:    "I  don't  know." 

Mr.  Lopardo:  Now,  redirect  examination,  on 
page  60. 

Redirect  Examination 

"The  castings  which  were  used  in  the  panel  raiser 
head  in  question,  that  was  purchased  from  a  repu- 
table manufacturer,  was  it  not"?" 
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Mr.  Callaway:    ''They  were."  [286] 

Mr.  Olson:  I  object  to  that  question  and  make  a 
motion  to  strike  on  the  ground  that  it  is  irrelevant 
and  immaterial. 

The  Court:  That  is  along  the  same  line.  The 
objection  is  sustained. 

Mr.  Lopardo:  "Furthermore,  had  you  ever  had 
any  trouble  with  any  castings  which  you  had  pur- 
chased from  this  company?" 

Mr.  Callaway:    "Never." 

Mr.  Olson:    I  object  on  the  same  grounds. 

The  Court :    The  objection  is  sustained. 

Mr.  Lopardo :    Page  62. 

"In  the  manufacture  of  your  product  here,  you 
■  mentioned  certain  inspections ;  these  inspections  are 
carried  out  during  the  entire  manufacture,  is  that 
correct  % ' ' 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Lopardo:  "And  these  inspections  are  made 
to  determine  that  the  casting  which  is  used  is  in  good 
condition,  and  will  withstand  the  pressure  to  which 
I  it  will  be  subjected  f" 

Mr.  Callaway:  "It  will  more  than  stand  the 
;  pressure;  that  is  a  very  light  cut." 

Mr.  Lopardo:  "And  in  determining  whether  or 
not  these  castings  would  stand  the  pressure  which 
'  would  be  required  of  them,  in  the  use  for  which  they 
are  manufactured,  have  you  made  certain  tests; 
namely,  drilling  holes  through  the  arms  to  deter- 
mine   whether    or    not    that    would    weaken    the 
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arms  [288]  to  an  extent  that  it  would  break  if  used 

for  the  purpose  for  which  manufactured'?" 

Mr.  Olson:  I  object  to  that  as  leading  and  sug- 
gestive. Secondly,  the  test  suggested  and  assumed 
is  irrelevant,  and  the  results  thereof  would  be  im- 
material and  irrelevant  to  any  issue  in  this  case. 
Thirdly,  there  is  no  comparison  of  any  conditions 
under  which  such  tests  w^ould  be  made  and  the  con- 
ditions under  which  the  particular  accident  in  ques- 
tion here  is  alleged  to  have  occurred. 

The  Court :    I  will  sustain  the  objection. 

Mr.  Lopardo :    Starting  on  page  64  at  the  top : 

''When  it  comes  in,  that  is  inspected  by  the  clerk; 
is  that  correct?" 

Mr.  Callaway:    "That  is  right." 

Mr.  Lopardo:  "From  there  where  does  the  cast- 
ing gof" 

Mr.  Callaway:  "It  goes  to  the  shop,  and  the 
foreman " 


Mr.  Lopardo:    "And  who  is  the  foreman?" 
Mr.  Callaway :    ' '  Mr.  Charles  Meissner. ' ' 
Mr.  Lopardo:    "How  long  has  Mr.  Meissner  been 
W'ith  your  company?" 

Mr.  Callaway :    ' '  Five  years. ' ' 

Mr.  Lopardo:    "What  is  his  background,  is  he  a 

skilled  workman  or " 

Mr.  Callaway:     "Mr.  Meissner  is  regarded  as  a 
toolmaker;  and  before  working  for  us  he  worked 
for  the  Chrysler  Corporation,  [288]  I  believe ;  and 
prior  to  that  I  believe  it  was  15  years  for  some  other  • 
concern." 
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Mr.  Lopardo:  "Have  you  given  instructions  to 
Mr.  Meissner  and  to  your  other  employees  regard- 
ing what  they  are  to  do  during  the  process  of  com- 
pleting  this  casting,  into  a  head  % ' ' 

Mr.  Callaway:    "We  have  made  this  tool " 

Mr.  Olson :    That  can  be  answered  yes  or  no. 
Mr.  Lopardo:    "Whether  you  have  given  them  in- 
structions % ' ' 

Mr.  Callaway:    "Yes." 

Mr.  Lopardo:  "Have  you  given  him  any  in- 
■  structions  regarding — what  are  those  instructions'?" 
Mr.  Callaway:  "We  have  been  making  this  head 
:  for  over  20  years ;  and  we  have  a  sample  of  most 
t  everything  we  manufacture.  When  these  heads  are 
I  made  we  just  take  our  sample  head  we  have,  and  we 
!  give  it  to  Mr.  Meissner,  who  is  a  toolmaker  and 
1  knows  just  what  to  do ;  and  he  does  not  have  to  be 
I  told  what  to  do." 

Mr.  Lopardo:    "Yes?" 

Mr.  Callaway:    "L^pon  seeing  the  head  he  knows 
\  what  to  do. ' ' 

Mr.  Lopardo:     "What  I  mean  is,  do  you  have 
>  standing    instructions   to    all    your   working    force 
V  what  they  are  to  look  for  in  the  process"?" 
Mr.  Callaway :    ' '  That  is  right. ' ' 
Mr.     Lopardo:       "What     are     they     to     look 
(for"?"  [289] 

Mr.  Callaway:  "Well,  they  are  to  look  for  flaws 
in  the  casting,  upon  machining  the  casting;  if  they 
hit  any  blow-holes  they  are  supposed  to  scrap  the 


322  Woodworkers  Tool  Works,  etc. 

(Deposition  of  William  Victor  Knourek.) 
casting  immediately.    And  then  the  most  important 
thing  is  size;  or  one  of  the  important  things  is  size, 
such  as  the  hole  diameter,  and  other  different  meas- 
urements of  the  tool." 

Mr.  Lopardo:  "I  believe  you  stated  on  cross- 
examination  that  there  are  around  seven  inspections 
that  are  made  in  the  process." 

Mr.  Callaway :    ' '  At  least  seven ;  even  more. ' ' 

Mr.  Lopardo :  "And  those  are  made  by  competent 
and  skilled  workmen,  are  they  not? 

Mr.  Callaway:  "Mostly  skilled  workmen;  the  re- 
ceiving clerk  that  makes  the  first  inspection,  we 
would  not  call  him  a  skilled  workman;  but  from 
then  on — and  then  the  shipping  clerk  that  makes  the 
final  inspection ;  but  all  in  between  are  skilled  work- 
men. ' ' 

Mr.  Lopardo:  "Then  you  have  five  inspections 
here  that  are  made  by  skilled  workmen  ? ' ' 

Mr.  Callaway:    "That  is  right." 

Mr.  Lopardo:  "You  were  asked  in  that  long 
question  whether  or  not  an  accident  would  occur  to 
one  of  these  panel  raiser  heads;  if  the  panel  raiser 
head  were  improperly  installed,  might  that  cause  it 
to  break?" 

Mr.  Callaway :    "It  might. ' '  [290] 

Mr.  Lopardo:  "I  believe  you  were  asked  here  if 
that  were  installed  upon  a  double  spindle  shaper 
manufactured  by  C.  O.  Porter  Company;  now,  if 
they  were  improperly  installed,  would  that  cause  it 
to  break?" 
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Mr.  Callaway:    ''Yes." 

Mr.  Lopardo:  "In  other  words,  the  panel  raiser 
head  would  have  to  be  installed  at  the  proper — 
there  would  have  to  be  proper  clearance,  would 
there?" 

Mr.  Callaway:  "There  would;  there  would  have 
to  be  proper  clearance." 

Mr.  Olson:  Let  him  tell  what  would  have  to  be 
done. 

Mr.  Callaway:  "The  two  castings  would  have  to 
be  staggered,  so  they  could  not  hit;  and  the  set 
screws  would  have  to  be  tightened  securely." 

Mr.  Lopardo:  "If  part  1  and  joart  2  of  Defend- 
.  ant's  Exhibit  1  were  ]3roperly  installed,  what  would 
be  the  position  of  the  arms  of  each  part?" 

Mr.  Olson:    "With  relation  to  each  other?" 

Mr.  Lopardo:    "Yes." 

Mr.  Callaway:  "They  would  be  staggered;  they 
would  not  be  aligned." 

Mr.  Olson:  "He  did  cover  that;  he  said  one  arm 
would  be  midway  between  the  two  on  the  other 
part." 

Mr.  Lopardo:  "If  they  were  exactly  opposite 
I  each  other,  what  would  that  indicate  to  you?"  [291] 

Mr.  Callaway:  "It  would  indicate  that  the  tool 
1  has  been  misused ;  and  the  way  we  manufacture  that 
]  head,  it  is  impossible  to  line  them  up  opposite  one 
another." 

Mr.  Lopardo:  "If  they  were  lined  up  opposite 
'  other,  what  would  that  indicate?" 
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Mr.  Callaway:  ''That  the  tool  was  misused,  or 
an  accident  was  had,  of  some  kind." 

Mr.  Lopardo :  "  Is  it  possible  to  line  them  up  ex- 
actly opposite  each  other,  without  breaking?" 

Mr.  Callaway:  "The  only  way  you  can  line  those 
up  is  by  breaking  the  tool,  or  shearing  the  pin  and 
moving  the  set  screws  from  the  flats  of  the  sleeve; 
and  this  being  done,  it  would  have  to  be  a  terrific 
shock  to  the  tool  in  order  to  be  powerful  enough  to 
do  that;  it  could  not  be  done  by  cutting  a  panel  on 
a  door,  which  is  a  very  light  cut,  as  far  as  wood- 
working is  concerned."  j 

Mr.  Lopardo:  "Assuming  for  the  purposes  of 
this  question  that  you  had  a  small  air  pocket  in  one 
of  these  arms  which  was  incapable  of  being  dis- 
cerned by  visible  inspection,  would  that  break  in 
normal  use  1 ' ' 

Mr.  Olson:  I  will  object  to  the  question,  unless 
the  size  of  the  air  pocket  is  more  definitely  de^ 
fijied. 

The  Court:    The  objection  is  sustained. 

Mr.  Lopardo:  "Well,  an  air  pocket  of  the  sizt 
which  counsel  suggested  in  his  hypothetical  ques- 
tion." [292] 

Mr.  Olson:    "I  did  not  suggest  a  size." 

The  Court :  All  right.  That  will  have  to  be  takei 
in  con  j  miction  with  the  other.    You  may  answer. 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson:  "I  think  we  could  agree  if  it  were 
tiny  it  would  have  no  effect,  unless  there  were  a  lot 
of  them;  is  that  right!" 
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Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Lopardo:  "If  you  had  an  air  pocket  which 
extended  directly  through  the  arm,  from  one  side  to 
the  other,  if  it  were  directly  in  the  center,  would 
that  still  be  able  to  withstand  normal  use'?" 

Mr.  Callaway:  "Due  to  the  light  cut  it  is  making 
on  a  panel,  I  am  sure  that  if  there  were  such  a  blow- 
hole it  would  not  have  any  effect  on  the  tool  whatso- 
ever. ' ' 

Mr.  Lopardo:  "That  is  substantiated  by  the  tests 
which  you  have  made,  in  these  tests'?" 

Mr.  Callaway:    "That  is  right." 

Mr.  Lopardo:  "In  other  words,  the  size  of  the 
castings  which  you  used " 

Mr.  Callaway:  "Now,  if  you  will  notice,  that 
blow-hole  could  not  have  been  very  large  in  here; 
but  you  will  notice,  they  are  %  inch  cap  screws; 
those  are  large  holes.  Back  here  (indicating)  you 
have  got  a  half -inch-  hole  for  a  milled  head  set 
screw;  these  holes  are  larger  than  any  possible 
hole  [293]  could  be  in  this  blow-hole." 

Mr.  Lopardo :    ' '  You  mean  in  the  arm  1 ' ' 

Mr.  Callaway:  "In  the  arm.  If  the  tool  did 
f  break,  why  didn't  it  break  at  the  %  inch  hole,  or 
the  %  inch  hole,  which  is  bound  to  weaken  the  cast- 
1  ing"?" 

Mr.  Olson:  "I  move  that  the  entire  answer  be 
stricken;  first,  not  responsive;  and  secondly,  it  con- 
stitutes mere  argument  or  speculation  of  the  wit- 
ness.   Can  we  agree  that  the  answer  may  go  out?" 
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The  Court :    Motion  denied. 

Mr.  Lopardo:  "Why  do  you  use  steel  castings, 
instead  of  some  other  metalV' 

Mr.  Callaway:  "Well,  we  use  cast  steel  castings 
because  we  know  they  are  about  the  strongest  cast- 
ings you  can  use;  and  all  manufacturers  of  heads 
use  steel  castings.  For  a  number  of  years  we  manu- 
factured this  head  out  of  bronze  castings;  and  even 
with  the  bronze  castings  we  had  no  breakage.  And 
we  know  the  steel  casting  is  so  much  superior  to  the 
bronze  casting,  as  far  as  strength  is  concerned. ' ' 

Mr.  Olson:  "I  move  that  the  entire  answer  be 
stricken,  as  not  responsive;  secondly,  irrelevant; 
thirdly,  constituting  a  self-serving  statement  and  an 
argument  by  the  witness." 

The  Court:    The  motion  will  be  denied. 

Mr.  Lopardo:  "In  other  words,  a  casting  which 
has  been  [294]  machined  in  your  shop  and  sub- 
jected to  all  of  your  tests  would  not  break  under 
ordinary  use;  is  that  what  I  understand  you  to 
sayr' 

Mr.  Olson:  "I  object  to  that  question,  as  calling 
for  the  speculation  and  conclusion  of  the  witness, 
and  irrelevant." 

The  Court:    The  objection  is  sustained. 

Mr.  Callaway :    The  middle  of  page  71. 

Mr.  Lopardo:  "Please — what  I  am  after — strike 
that  question ;  I  will  ask  you  in  a  different  way :  In 
order  for  a  casting,  or  one  of  your  heads  to  break, 
it  would  be  required  that  there  would  be  a  misuse 
of  some  kind;  is  that  correct"?" 


vs.  William  J.  Byrne  327 

(Deposition  of  William  Victor  Knourek.) 

Mr.  Callaway:    "That  is  right." 

Mr.  Lopardo :  "In  other  words,  for  one  of  those 
arms  to  break  off  it  would  be  required  that  they  had 
a  wrench,  or  something  else  was  thrown  in  there, 
and  it  came  against  itf" 

Mr.  Callaway:  "It  hit  some  hard  object,  not 
necessarily  a  wrench;  but  in  order  to  break  otf  it 
would  have  to  be  a  terrible  blow.  There  could  be  a 
tool  left  on  the  mill  or  work  table  of  the  machine, 
after  the  head  it  put  on." 

Mr.  Lopardo:  "Or  that  it  was  not  properly  in- 
stalled r' 

Mr.  Callaway:    "Was  not  properly  installed." 

Mr.  Olson:  At  this  time  I  object  to  that  whole 
line  of  questioning  and  answers  on  the  ground  the 
questions  are  leading  [295]  and  suggestive,  self- 
serving,  and  call  for  the  witness  to  give  pure  con- 
clusions and  opinion. 

The  Court :    It  is  redirect  examination. 

Mr.  Olson:  He  doesn't  have  the  part,  he  hasn't 
seen  the  part. 

The  Court:  Your  correspondent  brought  up  this 
entire  matter.  Otherwise,  the  testimony  of  this  wit- 
ness could  have  been  concluded  in  10  pages.  So, 
having  brought  up  that  matter  and  it  having  gone 
in,  we  will  have  to  allow  cross-examination. 

Mr.  Olson:  Proper  cross-examination.  I  say  it 
calls  for  conclusion  and  speculation  on  the  part  of 
the  witness. 

The  Court:    He  is  just  as  much  an  expert  as  an 
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expert  you  produce  and  would  ask  a  hypothetical 

question  about  the  result  of  blow-holes. 

Mr.  Olson :  This  man  is  not  an  expert.  He  is  the 
president  of  a  steel  company. 

The  Court :  You  can  argue  the  effect  of  his  testi- 
mony to  the  jury.    The  objection  is  overruled. 

Mr.  Lopardo :  "You  had  no  reason  to  suspect  that 
there  might  be  any  defect  in  any  of  the  merchandise 
which  you  purchased  from  the  Gunite  people  1 ' ' 

Mr.  Callaway:    "No,  sir." 

Mr.  Olson:     I  object  and  move  that  be  stricken. 

The  Court:    The  objection  is  overruled,  [296] 

Mr.  Lopardo:  "You  never  had  any  one  of  these 
panel  raiser  heads  break,  in  any  prior  instance  ? ' ' 

Mr.  Olson:  I  object  to  that  as  being  irrelevant 
and  immaterial. 

The  Court :  The  objection  will  be  sustained  as  to 
that. 

Mr.  Lopardo :    That  is  all. 

Mr.  Olson :  Now  we  are  back  on  recross-examina- 
tion. 

The  Court :    All  right. 

Recross-Examination 

Mr.  Olson:  "Well,  now,  Mr.  Knourek,  you  have 
not  personally,  you  have  no  personal  knowledge  of) 
whether  any  one  of  the  several  inspections  that  you 
say  are  usually  made  on  this  type  of  Champion 
panel  raiser  head  actually  were  made;  that  is,  you 
were  not  present,  you  did  not  conduct  it;  is  that 
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correct  ■?     Just  answer  me,   do  you  have  personal 
knowledge  of  whether  inspections  of  this  particular 
Champion  panel  raiser  head  were  made  f ' ' 

Mr.  Callaway :    "I  have. ' ' 

Mr.  Olson:  "You  say  you  do"?  Do  you  remember 
the  particular  head?" 

Mr.  Callaway :  ' '  Do  I  have  to  answer  that  yes  or 
no,  or  can  I  answer  yes  or  no  and  then  tell  my 
reasons  ? ' ' 

Mr.  Olson:  "Answer  yes  or  no,  and  then  if  you 
want  to  make  an  explanation — you  don't  have  any 
personal  recollections  of  that,  do  you,  the  inspec- 
tion of  this  particular  head  ?  You  have  already  tes- 
tified you  didn't  know  anything  [297]  about  this 
particular  head." 

Mr.  Callaway:    "No,  I  do  not  have  any  recollec- 
tion of  that,  but  we  had  two  or  three  telegrams  on 
I  that  head." 

Mr.  Olson:  "That  is  all  I  want;  you  don't  have 
f  any  personal  knowledge  of  those  inspections  of  that 
1  head,  you  were  not  there,  and  you  did  not  partici- 
]  pate;  isn't  that  right?" 

Mr.  Callaway:    "I  cannot  answer  that  question." 

Mr.  Olson :    "You  don 't  remember,  is  that  right  ? ' ' 

Mr.  Callaway:  "If  there  were  telegrams  coming 
:  in,  I  must  have  checked  on  that  head. ' ' 

Mr.  Olson:  "I  am  asking  you  if  you  remember 
'  in  your  own  mind  at  this  moment;  you  don't  have 
.  any  recollection,  do  you?" 

Mr.  Callaw^ay :    "  I  do  not. ' ' 
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Mr.  Olson:  "Cutting  on  a  door;  that  is,  raising 
a  panel  on  a  door,  which  is  the  type  of  operation  that 
was  performed  when  this  particular  head  exploded 
and  disintegrated,  you  say  that  is  a  light  cut "? ' ' 

Mr.  Callaway:    "Yes,  sir." 

Mr.  Lopardo:  I  object  to  that  on  the  gromid  it 
presumes  something  not  in  evidence,  something  that 
wasn't  testified  to  by  the  witness. 

Mr.  Callaway:  Let's  waive  the  objection  and  go 
ahead. 

The  Court :    Go  ahead.    You  may  answer.  [298] 

Mr.  Callaway:    "Yes,  sir," 

Mr.  Olson :    I  think  you  read  there,  Mr.  Callaway. 

Mr.  Callaway:  "I  would  say  it  was  a  light  cut; 
yes,  sir." 

Mr.  Olson:  "Now,  you  say  even  if  there  were  an 
air  pocket  entirely  through  the  arm,  that  that  might 
not  cause  damage,  or  cause  the  arm  to  break ;  is  that 
right?" 

Mr.  Callaway:    "That  is  right,  sir." 

Mr.  Olson:  "But  then  if  the  air  pocket  were 
large  enough  it  certainly  might  cause  the  head  to 
break?" 

Mr.  Callaway:    "Yes,  it  would." 

Mr.  Olson:  "And  any  air  pocket  constitutes  a 
light  or  a  large  defect,  depending  on  the  size  struc- 
tural defect  in  the  arm,  doesn't  it — if  there  is  an 
air  pocket  in  the  arm?" 

Mr.  Lopardo :  I  object  to  that  on  the  ground  this 
man  hasn't  been  qualified  as  a  metallurgist  and 
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The  Court:  I  think  in  view  of  the  latitude  I 
allowed  you  on  the  cross,  I  will  allow  that. 

Mr.  Callaway:  "Yes;  but  how  strong  does  that 
steel  have  to  be  f  " 

Mr.  Olson:    Where  is  that? 

Mr.  Callaway:    Page  75,  line  5. 

Mr.  Olson :    I  have  the  question  before  that. 

Mr.  Lopardo :    He  answered.  [299] 

Mr.  Olson:  "No,  that  is  not  the  question;  the 
steel,  is  not  as  strong  with  the  air  pocket  as  it  is 
without;  isn't  that  true? 

Mr.  CallaM-ay:  "It  all  depends  on  the  size  of  the 
;  air  pocket. ' ' 

Mr.  Olson:  "But  if  the  air  pockets  are  large,  or 
I  even  if  they  are  small  but  they  are  numerous,  that 
<  could  weaken  the  arm  ? ' ' 

Mr.  Callaway:    "That  is  right,  sir." 

Mr.  Olson:  "And  if  they  did  weaken  the  arm,  it 
'  could  constitute  a  structural  defect?" 

Mr.  Callaway:    "No,  sir." 

Mr.  Olson:    "It  would  not  be  dangerous?" 

Mr.  Callaway:    "It  all  depends  on  the  size." 

Mr.  Olson:    "Assume  it  would  be  large  enough?" 

Mr.  Callaway:  "If  it  would  be  that  large  we 
\  would  be  able  to  see  it,  and  we  would  not  have 
1  manufactured  it. ' ' 

Mr.  Olson:  "That  is  not  a  point;  but  if  it  were 
i  large  it  could  be  dangerous  ? ' ' 

Mr.  Callaway:    "Certainly." 

Mr.  Olson :    The  bottom  of  page  76. 
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"If  it  were  small  enough  it  would  have  no  effect; 
and  if  small  and  they  were  frequent  enough  it 
couse  a  dangerous  condition?" 

Mr.  Callaway :    ' '  That  is  right. ' '  [300] 

Mr.  Olson:  "And  you  recognize,  in  manufactur- 
ing these  heads,  that  such  dangerous  conditions  could 
exist;  and  that  is  the  reason  you  make  your  inspec- 
tions; is  that  right "?" 

Mr.  Lopardo :    I  object  to 

Mr.  Callaway:  Waive  the  objection,  and  let's  go 
ahead. 

Mr.  Olson :    Go  ahead  and  answer  it. 

The  Court :    Go  ahead  and  answer  it. 

Mr.  Callaway:    "Yes,  we  do." 

Mr.  Olson:  "You  make  the  inspections  to  pre- 
vent dangerous  conditions,  among  other  reasons  1 ' ' 

Mr.  Callaway:    "Yes,  we  do."  Jl 

Mr.  Olson:    "And  it  is  for  the  purpose  of  finding    < 
out  dangerous  conditions,  among  other  things,  that 
you  make  those  inspections;  is  that  right *?" 

Mr.  Callaway:  There  is  some  more  to  the  ques- 
tion. 

Mr.  Olson:    "He  can  answer  yes  or  no." 

Mr.  Callaway:    "One  of  the  many  reasons." 

Mr.  Olson:  "You  have  to  discover  if  there  are 
any  dangerous  conditions,  is  that  right?" 

Mr.  Callaway :    "I  answered  that. ' ' 

Mr.  Olson :    ' '  You  answered  it  yes  ? "  j^; 

Mr.  Callaway:    "Yes." 

Mr.  Olson:     "All  right;  now,  what  is  the  par- 
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ticular  type  of  steel  casting  used;  is  there  any  par- 
ticular   name,    trade    name — or    other    description 
other  than  just  steel  casting'?"  [301] 

Mr.  Callaway:  "I  don't  know  what  it  is,  but  is 
a  very  strong  machinery  steel ;  I  think  it  is  an  S AE 
1025 ;  that  is  what  they  call  it.  And  we  have  used 
steel  with  SAE  1045." 

Mr.  Olson:  "But  you  don't  know  what  kind  of 
steel  it  is,  definitely  and  precisely ;  is  that  right  *? ' ' 

Mr.  Callaway:  "Not  unless  I  looked  at  my  rec- 
ords, sir." 

Mr.  Olson:  "You  do  not  test  the  castings;  that 
is,  your  company;  you  only  inspect  them?" 

Mr.  Lopardo:  I  object  to  that  on  the  ground  it 
has  already  been  asked  and  answered;  covered  be- 
fore. 

Mr.  Olson:  Distinction  between  testing  and  in- 
specting. 

The  Court:    I  will  overrule  that  objection. 

Mr.  Callaway:  Let  me  see  if  I  can  find  the 
answer,    ' '  That  is  right. ' ' 

Mr.  Olson:  "Now  you  stated  that  this  particular 
head  ordinarily  is  used  at  a  speed  of  7500  rpm?" 

Mr.  Callaway:  "No,  I  said  7200,  from  3000  to 
7200." 

Mr.  Olson :  "And  it  could  be  run  safely  at  higher 
speed?" 

Mr.  Callaway:  "I  don't  know;  but  there  is  a 
possibility  it  could.  I  would  not  hesitate  to  run 
that  machine  at  higher  speed. ' ' 

Mr.  Olson :    ' '  Even  up  to  10,000  ? ' ' 


334  Woodworkers  Tool  Works,  etc. 

(Deposition  of  William  Victor  Knourek.) 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Olson :  That  is  all.  That  takes  care  of  that 
part. 

The  Court:  All  right.  We  will  take  a  re- 
cess. [302] 

May  it  be  stipulated  the  usual  admonition  has 
been  given  to  the  jury? 

Mr.  Olson:    So  stipulated. 

Mr.  Callaway:    So  stipulated. 

(A  short  recess  was  taken.) 

The  Court:  Let  the  record  show  the  jury  is  in 
the  box. 

Mr.  Lopardo : 

"CHARLES  E.  MEISSNER 

a  witness  of  lawful  age,  produced  on  behalf  of  the 
defendant,  and  being  first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth, 
was  examined  and  under  oath  deposed  and  testified 
as  follows : 

"Direct  Examination 

"Will  you  give  us  your  full  name?" 

Mr.  Callaway:    "Charles  E.  Meissner." 

Mr.  Lopardo:    "Where  do  you  live?" 

Mr.  Callaway:    "At  10037  South  Wallace  Street, 

Chicago." 
Mr.  Lopardo :    ' '  You  are  employed  where  ? ' ' 
Mr.    Callaway:     "Woodworkers   Tool   Products, 

222  South  Jefferson,  Chicago,  Illinois." 
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Mr.  Lopardo:     "How  long  have  you  been  em- 
ployed there?" 

Mr.  Callaway:    "Five  years." 
Mr.    Lopardo:      "And   prior   to    coming   to    the 
Woodworkers  Tool  Products,  where  were  you  em- 
ployed?" 

Mr.  Callaway :    ' '  Chrysler  Corporation. ' ' 
Mr.  Lopardo:    "What  kind  of  work  did  you  do 
there?"  [303] 

Mr.  Callaway:    "The  same  kind  of  work;  I  was 
tool  room  lead  man  there." 

Mr.  Lopardo :    "A  lead  man  is  wdiat,  the  same  as 
;  a  foreman  ? ' ' 

Mr.  Callaway:    "Tool  room  lead  man,  that  is  cor- 
;  rect. ' ' 

Mr.  Lopardo:     "Prior  to  that,  where  were  you 
I  employed  ? ' ' 

Mr.   Callaway:     "I  worked  for  F.  H.   Noble  & 
I  Company." 

Mr.  Lopardo:    "What  did  you  do  there?" 
Mr.  Callaway:    "I  was  a  tool  and  die  maker." 
Mr.  Lopardo:     "You  have  been  in  that  line  of 
'  work  now  altogether  about  how  many  years  ? ' ' 

Mr.  Olson:     "He  has  testified  to  three  different 
(types  of  work." 

Mr.  Callaway:    "The  same  type  of  work;  I  was 
originally  a  toolmaker;  that  is  my  trade." 

Mr.   Lopardo:     "And   you   have   been   in   your 
I  trade  about  how  many  years?" 

Mr.  Callaway:    "About  22  years." 
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Mr.  Lopardo:  "Now,  at  the  Woodworkers  Tool 
Works,  will  you  tell  us  exactly  what  your  duties 
are*?" 

Mr.  Callaway:  *'I  am  plant  superintendent 
there." 

Mr.  Lopardo:  ''The  Woodworkers  Tool  Works, 
one  of  the  products  they  manufacture  is  a  panel 
raiser  head ;  is  that  correct  1 ' ' 

Mr.  Callaway :  ' '  That  is  one  of  their  many  items, 
yes." 

Mr.  Lopardo:  "I  will  show  you  what  has  been 
identified  [304]  as  Defendant's  Exhibit  1,  and  ask 
you  if  that  is  the  panel  raiser  head  which  is  manu- 
factured by  the  Woodworkers  Tool  Works'?" 

Mr.  Callaway:    "Yes." 

Mr.  Lopardo:  "Now,  will  you  tell  us  the  pro- 
cedure followed  in  the  manufacturing  of  a  panel 
raiser  head*?" 

Mr.  Callaway:  "Do  you  want  all  those  opera- 
tions!" 

Mr.  Lopardo:    "Yes." 

Mr.  Olson:    "From  the  beginning." 

Mr.  Callaway:  "Prom  the  beginning,  all  right: 
First  of  all,  I  would  make  out  the  order  for  these 
castings." 

Mr.  Lopardo:  "You  purchased  the  castings  from 
whom?" 

Mr.  Callaway:  "I  purchased  these  castings  from 
Gunite  Foundry,  Rockford,  Illinois." 

Mr.  Lopardo:    "And  now,  were  you  aware  of  the 
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j  reputation  of  the  Gimite  Foundries  in  the  trade  % ' ' 
I      Mr.  Callaway:    "Yes,  I  was." 

Mr.  Olson:  "I  object  to  that,  as  being  irrelevant 
:  and  immaterial. ' ' 

The  Court:    The  objection  is  sustained. 

Mr.  Lopardo:  "What  type  of  castings  were  pur- 
:  chased?" 

Mr.  Callaway:    "These  were  steel  castings." 

Mr.  Lopardo:  "Now,  I  assume  that  they  arrived 
;  at  the  plant,  at  the  Woodworkers  Tool  Works. ' ' 

Mr.    Callaway:      "Yes,    about    in    October    of 
1948."  [305] 

Mr.  Lopardo  :  "Upon  their  arrival,  what  is  done 
'with  them?" 

Mr.  Callaway:  "I  have  a  clerk  in  the  tool  room 
I  there  who  checks  all  these  orders  as  they  come  in. 
'  He  checks  them  for  weight,  and  he  does  inspect 
I  them. ' ' 

Mr.  Lopardo:    "Does  he  examine  each  individual 
casting  % ' ' 

Mr.  Callaway:  "He  does,  as  he  weighs  it,  looks 
lit  over  thoroughly." 

Mr.  Lopardo:  "Now,  have  you  given  him  any 
i  instructions  as  to  what  he  is  to  look  for  1 ' ' 

Mr.  Callaway:    "Yes,  I  have." 

Mr.  Lopardo :    ' '  What  are  those  instructions  ? ' ' 

Mr.  Callaway:    "He  does  look  for  any  noticeable 
defects  that  he  could  see." 

Mr.    Lopardo:      "Among   them,   would    that   be 
cracks  % ' ' 
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Mr.  Callaway:  "Cracks,  bubbles,  air  bubbles,  you 
might  say  air  pockets." 

Mr.  Lopardo:  "From  the  first  arrival,  where  do 
they  go  from  there  *? ' ' 

Mr.  Callaway:  "He  gives  them  to  me,  and  I  put 
them  in  a  storage  bin." 

Mr.  Lopardo:  "And  do  you  do  anything  with 
them,  prior  to  putting  them  in  the  bin  *? ' ' 

Mr.  Callaway:    "No;  I  just  put  them  in  the  bin." 

Mr.  Lopardo:  "And  then  what  do  you  do  with 
themr'  [306] 

Mr.  Callaway:  "Then  some  time  later  an  order 
might  come  up  from  the  office,  a  customer  specifying 
a  panel  raiser  head." 

Mr.  Lopardo:  "They  are  kept  there  until  you 
have  an  order?" 

Mr.  Callaway:  "They  are  kept  there  until  I 
have  an  order,  I  get  these  two  castings  for  that;  I 
look  them  over,  and  give  them  to  an  engine  lathe 
operator. ' ' 

Mr.  Lopardo :  ' '  Then  each  of  these  is  milled  when 
you  have  an  order?" 

Mr.  Callaway:  "Yes,  when  I  have  an  order;  or 
sometimes  I  might  even  make  a  run  of  them." 

Mr.  Lopardo:  "In  the  particular  case,  the  order 
that  you  received  from  the  Woodworkers  Supply, 
were  those  made  up  specially  or  were  they  in  stock ; 
or  do  you  remember  that?" 

Mr.  Olson:  "Can  we  stipulate  that  you  are  talk- 
ing about  the  order,  the  panel  raiser  head  that  is  in 
issue  here?" 
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Mr.  Lopardo :    ' '  That  is  right. ' ' 

Mr.  Olson:     "Very  well." 

Mr.  Callaway:  "That  particular  one  was  made 
up  especially  for  them;  I  remember  that  distinctly." 

Mr.  Loj^ardo:  "Now,  will  you  tell  us  what  you 
I  did  in  making  up  that  particular  head?" 

Mr.  Olson:    "If  you  remember."  [307] 

Mr.  Callaway:  "I  do  remember.  I  wonder  if  I 
could  say  something  off  the  record  here :  When  I 
I  made  this  particular  head  I  made  others  right  along 
with  that." 

Mr.  Lopardo:  "That  is  all  right;  just  tell  how 
;  you  made  them." 

Mr,  Callaway:  "In  making  this  head  I  got  the 
:  order,  I  inspected  it,  I  gave  it  to  the  engine  lathe 
operator. ' ' 

Mr.  Lopardo:  "That  is,  you  took  the  two  cast- 
i  ings,  is  that  right  ? ' ' 

Mr.  Callaway:    "Two  castings,  yes." 

Mr.  Lopardo:  "All  right;  and  you  gave  them  to 
;the  lathe  operator?" 

Mr.  Callaway:  "I  gave  it  to  the  engine  lathe 
operator.  He,  in  turn,  inspected  it,  looked  it  over 
;  thoroughly,  and  he  chucks  it  up  in  a  lathe  and  starts 
: facing  it." 

Mr.  Olson:  "I  object  and  move  that  the  answer 
be  stricken,  unless  the  witness  states  that  he  saw 
this  done,  of  his  o\vn  personal  knowledge." 

Mr.  Callaway:    "I  did  see  that  done." 

The  Court :  All  right.  He  corrected  himself.  Go 
1  ahead. 
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Mr,  Lopardo:    "All  right;  now  proceed." 
Mr.  Callaway:    You  skipped  a  question. 
Mr,  Olson:     I  asked,  "Did  you  see  him  inspect 

it?" 

Mr.  Callaway:    "Yes.    My  desk  is  right  alongside 

of  his  engine  lathe."  [308] 

Mr.  Lopardo :    ' '  All  right ;  now  proceed. ' ' 

Mr.  Callaway:    "He  faced  it  off;  he  inspected  it, 

chucked  it  and  faced  it  off,  and  started  boring  on 

this  particular  head." 

Mr.  Lopardo :     ' '  Now  will  you  tell  us,  the  first 

operation  is  facing  it;  is  that  correct?" 

Mr.  Callaway :    ' '  The  first  operation  on  this  head, 

he  would  chuck  this  on  an  engine  lathe." 
Mr.  Olson:    "That  means  fastening  it?" 
Mr.  Callaway:    "Yes.    He  tightens  it  in  the  lathe. 

He  faces  this  and  bores  this  at  the  same  time.    He 

also  does  this  one  here,  (indicating)  faces  it." 
Mr.  Olson :    ' '  Faces  it  means  machines  it  off  ?  " 
Mr.  Callaway:     "Yes;  he  just  takes  a  cut  right 

across  this  face  here.     (Indicating.)" 

Mr.  Lopardo :    "In  other  words,  that  removes  all 

the  excess  rough  metal  that  might  be  there?" 
Mr.  Callaway :    ' '  That  is  right. ' ' 
Mr.  Lopardo:    "So  the  roughness  is  removed?" 
Mr,  Callaway:    "The  roughness  is  removed;  and 

in  doing  so  he  would  notice  any  imperfections  that 

might  be  in  that  casting," 

Mr,  Olson:     "I  object  to  that,  and  move  it  be 

stricken,  as  a  conclusion  of  the  witness." 


i 


vs.  Willimn  J.  Byrne  341 

(Deposition  of  Charles  E.  Meissner.) 
The  Court :    Read  the  question.  [309] 
Mr.  Lopardo:    ''So  the  roughness  is  removed*?" 
Mr.  Callaway:    "The  roughness  is  removed;  and 
in  doing  so  he  would  notice  any  imperfections  that 
might  be  in  that  casting." 

Mr.  Olson :    That  calls  for  a  conclusion. 
The  Court:     It  is  the  ordinary  conclusion  that 
anyone  would  make. 

Mr.  Olson:    He  is  concluding  what  someone  else 
would  do. 

The  Court:    If  it  is  what  would  appear  to  any- 
body, he  may  make  that  statement,   even  though 
he  did  not  do  it  himself.    The  motion  will  be  denied. 
Mr.  Lopardo:    "He  has  instructions  from  you  to 
'.  look  for  any  imperfections'?" 
Mr.  Callaway:    "He  has,  yes." 
Mr.  Lopardo:     "Now  proceed;  what  would  he 
ido?" 

Mr.  Callaway:     "Faces  it  and  bores  it  in  each, 
1  two  details." 

Mr.  Lopardo:    "You  give  him  instructions  as  to 
'  what  bore  ? ' ' 

Mr.  Callaway:     "The  bore  is  on  the  customer's 
I  order. ' ' 

Mr.  Lopardo :    "All  right. ' ' 

Mr.  Callaway:     "And  then  he  probably  ran  sev- 
eral others  with  this." 
Mr.    Lopardo:      "About    how    long    would    that 
■t  facing  operation  take"?" 

Mr.  Callaway:    "The  facing  operation  on  that,  I 
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would  say  just  tlie  facing  alone  would  take — it  is 

an  interrupted  [310]  cut — five  minutes." 

Mr.  Lopardo:  "That  would  be  facing  on  one 
side?" 

Mr.  Callaway:    "That  is  just  this  one  side  only." 

Mr.  Lopardo:  "Before  he  moves  it,  would  he 
make  the  bore?" 

Mr.  Callaway:  "Yes,  he  would  face  this  and  bore 
it  at  the  same  time,  while  it  is  in  the  machine;  so  it 
would  be  at  right  angles. ' ' 

Mr.  Lopardo:  "Would  the  facing  take  place  at 
the  same  time  as  the  boring  1 ' ' 

Mr.  Callaway:  "No;  that  is  two  operations,  al- 
though it  would  be  in  the  machine  at  the  same  time, 
in  this  chuck." 

Mr.  Lopardo:  "As  the  facing  takes  place  the 
casting  is  revolved,  is  it  not  1 "  | 

Mr.  Callaway:    "That  is  right." 

Mr.  Lopardo :    ' '  That  is  at  a  slow  rate,  is  it  not  ? 

Mr.  Callaway:  "That  is  an  interrupted  cut;  I 
would  say  a  slow  rate,  yes. ' ' 

Mr.  Lopardo :  "So  at  the  time  it  revolves  around, 
the  operator  of  the  lathe  can  see  the  surface  ? ' ' 

Mr.  Cahaway:    "He  can." 

Mr.  Lopardo:  "And  your  instructions  are  that 
they  are  to  observe  the  surface  in  the  complete 
operation;  is  that  correct T' 

Mr.  Callaway:     "They  are;  that  is  right."  [311] 

Mr.  Lopardo:  "Once  the  facing  is  completed  on 
the  one  side,  then  the  lathe  operator  does  the  follow- 
ing operation;  is  that  correct"?" 
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Mr.  Callaway:    "Yes." 

Mr.  Lopardo:  "And  that  would  take  about  how 
long?" 

Mr.  Callaway:  "The  boring  of  that,  that  all  de- 
pends on  the  inside  diameter;  that,  I  would  say, 
would  be  ten  minutes." 

Mr.  Lopardo:  "Then  after  the  boring  is  com- 
pleted, what  is  the  next  operation  % ' ' 

Mr.  Callaway:  "You  must  remember,  he  has  two 
heads  here ;  and  he  also  w^ould  take  this  detail  here 
;  (indicating)  and  do  the  same  operation." 

Mr.  Lopardo :  ' '  This  has  been  marked  here  part 
II  and  part  2  of  Defendant's  Exhibit  1; 

Mr.  Callaway:    "Yes." 

Mr.  Lopardo :  ' '  Can  you  indicate  on  Defendant 's 
Exhibit  1  how  that  w^ould  be  completed,  or  han- 
dled <?" 

Mr.  Olson:  "You  mean  during  this  operation, 
the  boring?" 

Mr.  Lopardo:    "Yes." 

Mr.  Callaway:  "Of  course,  you  want  to  realize 
that  he  could  take  either  one  of  them  and  do  any 
>one  first;  it  wouldn't  make  any  difference." 
I  Mr.  Lopardo:  "In  the  beginning  of  the  opera- 
lotion  you  have  two  castings  that  will  look  practically 
Jthesame;is  [312]  that  it  f' 

Mr.  Callaway:  "That  is  right,  with  the  exception 
;  of  this.    ( Indicating. ) ' ' 

Mr.  Lopardo:  "After  he  has  completed  the  bor- 
ling,  then  he  would  remove  that,  is  that  correct"?" 
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Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Lopardo:  "And  at  that  time  is  there  any 
inspection  made?" 

Mr.  Callaway:  "Well,  he  would  see  any  notice- 
able defects  as  he  is  machining  it,  because  he  is 
machining  off  this  rough  surface." 

Mr.  Lopardo:  "What  will  he  do  after  he  re- 
moves the  casting  from  the  machine,  after  he  has 
completed  the  boring*?" 

Mr.  Callaway:  "He  could  chuck  it  over  and  put 
in  the  other  detail,  either  part  1  or  part  2." 

Mr.  Olson:  "I  would  like  to  enter  a  general  ob- 
jection to  this  entire  line  of  testimony  as  to  what  a 
workman  would  do :  First  of  all,  being  a  mere  con- 
clusion of  this  witness,  not  in  the  form  of  direct  tes- 
timony, and  being  self-serving,  and  as  being  mere 
testimony  of  a  custom  rather  than  direct  testimony 
of  matters  to  which  this  witness  can  testify  of  his 
own  knowledge  and  memory. ' ' 

Mr.  Lopardo :  Your  Honor,  I  would  like  to  refer 
back  to  page  84  where  Mr.  Johnston,  who  was  repre- 
senting the  plaintiff,  said,  "Can  we  stipulate  that 
you  are  talking  about  the  order,  [313]  the  panel 
raiser  head  that  is  in  issue  here?" 

Mr.  Olson:  What  he  would  do,  not  what  he  did 
do.  Each  question  is  what  would  he  do  then.  It  is 
custom,  not  what  he  did  do. 

The  Court :    I  think  the  method  of  expression  may, 
be  unfortunate.    What  the  man  is  trying  to  do  is 
narrate  the  sequence  of  things  that  the  man  did,  ac- 
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cording  to  instructions.  He  is  merely  describing  it 
as  though  a  man  takes  what  we  call  the  narrative 
present  and  says,  "He  says,"  and  ''I  says,"  and 
''He  says,"  and  "I  says,"  and  so  forth.  He  is  tell- 
ing something  he  saw,  but  he  is  using  that  method 
:  of  expressing  himself. 

Mr.  Olson:    I  see. 

The  Court :  It  is  quite  apparent  the  man  is  talk- 
ing about  various  processes  which  were  done  under 
his  direction  and  observation,  according  to  his  in- 
structions. 

You  finally  have  before  the  court  the  foreman  tes- 
tifying to  the  things  the  other  man  would  not  testify 
I;  to.    The  motion  is  denied. 

Mr.  Lopardo:     "Now  I  will  ask  you  whether  or 
not  those  operations  were  performed  on  the  Cham- 
It  pion  panel  head  which  was  made  for  the  Wood- 
i* workers  Supply  Company?" 

Mr.  Olson:  "If  he  knows;  if  he  doesn't,  he  can 
so  state." 

Mr.  Callaway:    "Yes,  that  was."  [314] 

Mr.  Lopardo:    "Now,  what  was  the  next  opera- 
ttionr' 

Mr.  Callaway:    "Assuming  that  the  engine  lathe 
operator  has  both  these  details  finished,  he  would 
:  give  it  back  to  me. ' ' 

Mr.  Lopardo:  "Now  he  would  take  the  casting, 
and  would  he  perform  an  operation  on  the  other 
side;  or  are  they  performed  both  sides  simulta- 
neously?" 
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Mr.  Callaway:    "No,  one  side  at  a  time." 

Mr.  Lopardo :  "I  am  indicating  here,  for  the  jDur- 
pose  of  the  record,  part  2  of  Defendant's  Exhibit 
1;  in  other  words,  the  casting  would  have  to  be 
removed  ? ' ' 

Mr.  Callaway:  "Removed,  and  the  other  one 
put  in." 

Mr.  Lopardo:  "Then  turned  over,  with  the  other 
face  exposed;  he  would  machine  one  side,  and  bore 
itr' 

Mr.  Callaway:  "That  is  right.  Then  he  would 
take  this  one  face,  (indicating)  this  one,  and  bore 
this  inside  dimension  in  here." 

Mr.  Lopardo:  "Would  he  then  proceed,  or  did 
he  then  proceed  to  face  the  other  side*?" 

Mr.  Olson:  "I  object  to  the  question,  as  being 
leading  and  suggestive."    That  is  withdrawn. 

Mr.  Lopardo :    That  is  withdrawn. 

Mr.  Olson :    Excuse  me.    Strike  that. 

Mr.  Lopardo :    "What  did  he  do  nexf?" 

Mr.  Callaway:  "He  took  it  out  of  the  machine 
and  checked  [315]  it  over ;  and  then  he  would  put  it 
on  an  arbor;  he  would  face  off  this  other  side,  and 
turn  this  outside  diameter." 

Mr.  Lopardo:  "Lidicating  part  2  of  Defendant's 
Exhibit  1.  All  right ;  now,  what  was  the  next  opera- 
tion?" 

Mr.  Callaway:  "Assuming  that  he  is  finished, 
there  are  several  other  little  things. ' ' 

Mr.  Lopardo:  "Then  he  would  chuck  the  other 
casting;  is  that  correct?" 
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Mr.  Olson :    If  you  want  to  skip  now  to  where  he 

rei)hrased.  it 

j     Mr.  Lopardo :    Where  is  that,  now  ^ 

I     Mr.  Olson:     My  man  says,  if  you  will  ask  it  in 

I  another  form,  and  he  does  ask  it  in  another  form. 

Mr.  Lopardo:  *'Xow  we  have  completed  the  one 
casting;  now  what  would  be  the  next  operation?" 

Mr.   Callaway:     "Assmning  we  have  completed 

this  i)art  1 " 

'\     Mr.  Lopardo:    "All  right." 

Mr.  Callaway:  "He  would  take  that  out  of  the 
machine,  chuck  up  part  No.  2 " 

Mr.  Olson:  For  the  purpose  of  the  record  I  will 
make  the  same  objection,  what  he  would  do. 

The  Court:     The  man  is  using  that  method  of 
r  saying  what  is  being  done. 

Mr,  Olson:     I  just  want  the  record  to  persist  in 
,  that  [316]  objection. 

'      The  Court:     He  chooses  that  mode  to  tell  the 
story. 

Mr.  Lopardo:    "Now,  proceed;  what  was  done?" 

Mr.  Callaway:  "He  would  take  part  1  out  of  the 
machine  and  put  in,  chuck  up  part  No.  2.  He  would 
face  that,  bore  it,  and  turn  the  outside  dimension." 

Mr.  Lopardo :    ' '  Then  what  else  ? ' ' 

Mr.  Callaway:  "I  should  not  have  said  turn  the 
outside  dimension  in  that  one  operation ;  that  would 
be  an  unpossibility. " 

Mr.  Lopardo :    ' '  How  w^ould  that  be  handled  ? ' ' 

Mr.  Callaway:  "That  would  be  put  on  an  arbor 
and  it  would  be  turned  then. ' ' 
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Ml*.  L  paivlo :      •Have  you  gire  us  t:  lete 

operation  of  the  lathe  oj)erator,  the  complete  opera- 
tion that  the  lathe  operator  performs?'* 

Mr,  Callaway:  **Yes;  he  would  face  this  anzle 
and  turn  the  outside  dimension  also  on  it." 

Mr.  Lopardo:    "All  right.'*  fl 

Mr.  Callaway:  **That  would  complete  the  engine 
lathe  operator's  part  of  the  work." 

!Mr.  Lopardo:  **Then  what  happened,  or  what 
was  done  with  the  two  units  f"  fl 

Mr.  Callaway :  **He  gives  me  this  casting,  as  with 
this  here;  I  look  it  over,  and  give  it  to  a  miUing 
machine  [317]  ojierator  we  have  there.'* 

Mr.  Lopardo:    **Why  do  you  look  it  over?" 

Mr.  Callaway:  **I  check  it  for  any  noticeable  de- 
fects, or  air  bubbles  that  might  be  in  there," 

Mr.  Olson:  I  am  going  to  make  the  object!'  u. 
It  has  been  ruled  on. 

Mr.  Lopardo:  "The  testimony  which  you  ba-e 
given  here  is  what  was  done  to  the  Champion  pai.el 
head  which  was  sold  to  the  Woodworkers  Supily 
Company;  is  that  correct?" 

Mr.  Olson :  *'I  object  to  that,  as  being  leading  and 
suggestive ;  and  move  both  the  question  and  answer 
be  stricken." 

The  Court :    Overruled. 

Mr.  Callaway:     'Yes." 

Mr.  Lopardo:  ''You  know  that  of  your  own 
knowledge?" 

Mr.  Callawav:     -I  do." 


ex 

i 


vs.  William  J.  Byrne  349 

(Deposition  of  Charles  E.  Meissner.) 

Mr.  Lopardo:  "You  were  present  when  that  was 
jx'rformed'?" 

Mr.  Callaway:    ''I  was." 

Mr.  Olson:  Objected  to  as  leading  and  sugges- 
I  tive. 

The  Court:     Overruled. 

Mr.  Lopardo:  "Will  you  tell  us  what  you  did 
I  next?" 

Mr.  Callaway:  "I  looked  this  head  over,  and  I 
gave  it  to  the  milling  machine  operator,  who  in 
turn " 

Mr.  Olson:    "What  was  his  name?" 

Mr.  Callaway :    ' '  Victor  Barron. ' '  [318] 

Mr.  Lopardo :    ' '  What  did  he  do  r ' 

Mr.  Callaway:  "He  milled  that  slot  in  there, 
milled  two  flats  for  the  set  screws,  put  the  pin  in; 
also  got  a  fixture  out  and  drilled  the  holes  necessary 
for  the  mounting  of  these  knives  on." 

Mr.  Lopardo:    "Anything  further?" 

Mr.  Callaway:  "Of  course,  he  checked  it  at  the 
i  same  time,  before  it  was  returned  to  me." 

Mr.  Lopardo:  "That  was  then  delivered  to  you, 
:  is  that  correct  ? ' ' 

Mr.  Callaway:    "Yes." 

Mr.  Lopardo:  "And  what  did  you  do  with  it 
then?" 

Mr.  Olson:  I  object  to  that  as  leading  and  sug- 
gestive, the  form  of  the  question. 

The  Court:    Overruled. 

Mr.  Lopardo:  "Well,  did  you  do  anything  then 
with  it?" 
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Mr.  Callaway:  ''Yes,  I  check  that  head  over,  and 
it  is  also  then  balanced." 

Mr.  Lopardo :    ' '  Who  did  that  f ' ' 

Mr.  Callaway :    "  I  do  the  balancing  myself. ' ' 

Mr.  Lopardo:  "And  then  what  was  done,  if  any- 
thing?" 

Mr.  Callaway:    "The  knives  are  inserted," 

Mr.  Olson :    Go  ahead. 

Mr.  Lopardo:    "Go  right  ahead." 

Mr.  Callaway:  "It  is  checked  if  there  is  varia- 
tion. [319]  I  in  turn  check  it  with  the  order,  and 
give  it  to  the  engine  lathe  operator,  who  mounts 
these  knives  on." 

Mr.  Lopardo :    ' '  All  right. ' ' 

Mr.  Callaway:  "He  has  a  fixture  or  a  bar  there 
that  he  clamps  in  his  lathe,  and  he  sets  the  knives  at 
that  proper  angle." 

Mr.  Lopardo:  "Does  he  have  any  directions  as 
to  any  inspection  of  any  kind  1 ' ' 

Mr.  Callaway:"  "Yes." 

Mr.  Olson:  Same  objection,  leading  and  sugges- 
tive. 

The  Court:    Overruled. 

Mr,  Callaway:  "Yes,  he  has  orders  from  me,  if 
there  is  anything  wrong  with  it  to  complain  to  me 
about  it." 

Mr.  Olson:    "Who  is  this  man?" 

Mr,  Callaway:  "That  is  my  assistant  up  there, 
Henry  Danielson." 

Mr.  Lopardo:    "Mr,  Danielson,  then,  he  cuts  the 
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holes  for  the  cutting  edges  or  blades;  is  that  correct, 

on  that  operation*?" 

Mr.  Callaway:  "No,  that  is  another  operation; 
that  has  not  been  discussed  at  all." 

Mr.  Lopardo:  "Have  you  told  us  everything  he 
does  on  that  operation"?" 

Mr.  Callaway:  "Those  knives  w^e  make  up,  prob- 
ably a  hundred  at  a  time."  [320] 

Mr.  Lopardo:  "Have  you  told  us  now  everything 
that  he  does  on  that  operation  ^ ' ' 

Mr.  Callaway:  "I  got  ujd  to  his  locating  these 
knives  on  the  machine." 

Mr.  Lopardo:    "What  does  he  do  next?" 

Mr.  Callaway:  "He  locates  these  knives,  check- 
ing it  over ;  and  then  the  head  is  finished.  It  comes 
back  to  me  once  more ;  I  look  it  over,  I  check  it  for 
bore,  and  I  know  that  it  is  properly  balanced;  I 
balance  it  myself.  And  I  put  this  head  on  the  fin- 
ished bench." 

Mr.  Lopardo:  "And  prior  to  putting  it  on  the 
finished  bench,  is  there  anything  else  that  you  do 
with  it!" 

Mr.  Callaway:  "I  did  leave  out  one  operation 
there." 

Mr.  Lopardo:    Will  you  tell  us  that  operation  1" 

Mr.  Callaway:  "I  neglected  to  say  that  these  go 
down  to  the  cutter,  grinders;  and  they  face  off  the 
part  where  the  knife  is  clamped  onto  one  of  these 
arms.    They,  in  turn,  inspect  it  and  look  it  over." 

Mr.  Lopardo:  "Now,  at  each  stage,  then,  it  is 
checked " 
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Mr.  Olson:  "Just  a  moment;  the  question  is 
leading  and  suggestive." 

The  Court :    Pardon "? 

Mr.  Olson :    I  say  the  question  is  leading. 

The  Court :    Read  the  question. 

Mr.  Lopardo:  "At  each  stage,  then,  each  of  these 
checked "  [321] 

Mr.  Olson :  "Just  a  moment ;  the  question  is  lead- 
ing and  suggestive." 

The  Court:    Overruled. 

Mr.  Lopardo:  "At  each  stage,  then,  each  of  these 
is  checked  and  examined  for  any  defects  of  any 
kind*?" 

Mr.  Callaway :    ' '  They  are,  after  each  operation. ' ' 

Mr.  Lopardo :  "Now,  have  you  told  us  everything 
that  is  done  at  each  operation?" 

Mr.  Callaway:  "Except  it  is  balanced;  and  in' 
balancing  you  do  grind  off  the  rough  parts  of  metal 
on  the  back.  It  is  also  checked  and  inspected  then, 
and  you  also  have  a  good  chance  of  looking  it  over; 
you  are  handling  each  one,  and  you  are  grinding  on 
each  arm." 

Mr.  Lopardo :  ' '  Then  what  is  done,  what  is 
next?" 

Mr.  Callaway:  "I  did  say  that  it  was  put  on  the 
finished  bench;  and  once  more  I  do  look  it  over, 
check  it  for  bore,  size,  and  the  customer's  specifica- 
tions; and  then  it  goes  downstairs  to  the  shipping 
room. ' ' 

Mr.  Lopardo:  "You  use  in  this,  is  it  steel  cast- 
ins:?" 
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Mr.  Callaway:    "This  is  steel  casting,  yes." 

Mr.  Lopardo:    "Why  do  jou.  use  steel  casting"?" 

Mr.  Callaway:  "Well,  steel  is  so  much  superior 
to  any  other  type  of  metal  that  you  would  use  on 
there,  and  we  found  it  satisfactory  in  all  the  heads 
we  have  made  so  far. ' ' 

Mr.  Lopardo:  "Have  you  replaced  any 
heads'?"  [322] 

Mr.  Olson:  I  object  to  that,  as  being  immaterial 
and  irrelevant. 

The  Court:    I  will  sustain  the  objection, 

Mr.  Lopardo:  "Then,  the  claim  here  in  question 
is  the  only  one  that  you  have  ever  had "? ' ' 

Mr.  Olson:    Same  objection. 

The  Court :  Objection  sustained.  I  want  you  to 
know  this :  By  objecting  to  that  you  deprive  your- 
self of  the  right  to  argue.  You  are  not  going  to 
make  any  mention  of  that. 

Mr.  Olson:  I  am  not  going  to  make  any  men- 
tion  

The  Court:  Draw  any  inference  from  the  fact 
that  if  they  had  made  an  inspection  they  could  have 
discovered  it. 

Mr.  Olson:  I  am  afraid  I  don't  understand  the 
court. 

The  Court:  Let  it  stand  as  it  is.  I  will  not  do 
anything  at  all.  If  you  make  any  argument  that  I 
think  is  improper,  in  view  of  your  objection  that 
you  are  objecting  to  the  proposition  they  testified 
they  have  never  had  any  complaint  about  break- 
ing  
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Mr.  Olson :    That  is  immaterial. 

The  Court :  All  right.  You  are  not  going  to  make 
any  comment  on  that  topic,  then. 

Mr.  Olson :  I  am  concerned  with  his  one  braking ; 
that  is  all. 

Mr.  Lopardo:  "Now  we  have  it  down  at  the  fin- 
ished bench,  and  from  there  what  happens?"  [323] 

Mr.  Callaway:  "We  have  a  boy  come  up  with  a 
truck  several  times  a  day,  and  l>e  picks  up  all  these 
finished  jobs,  and  it  goes  down  in  the  shipping  room; 
and  there  it  is  inspected  and  packed  and  checked 
again. ' ' 

Mr,  Olson:    I  won't  make  any  objection. 

Mr.  Lopardo:  All  right.  "How  are  they 
packed?" 

Mr.  Callaway:  "That  I  couldn't  say,  how  they 
are  packed." 

Mr.  Lopardo:  "Were  all  of  these  operations  per- 
formed on  the  Champion  panel  head  which  was 
shipped  to  Woodworkers  Supply  Company  ? ' ' 

Mr.  Olson:    "Do  you  know?" 

Mr.  Callaway:    "Yes,  they  were." 

Mr.  LojDardo:    "Do  you  know  that?" 

Mr.  Callaway:  "I  do  know;  I  definitely  remem- 
ber this  job,  I  remember  in  how  big  a  hurry  they 
were.  That  is  how  I  connect  it  with  this;  and  this 
panel  head  was  made  specifically " 

Mr.  Olson:    No  objection. 

Mr.  Lopardo:  "That  was  sold  to  Woodworkers 
Supply  Company?" 
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Mr.  Callaway:    That  is  right." 

Mr.  Lopardo:  "In  the  Champion  panel  raiser 
head  which  was  sold  to  Woodworkers  Supply  Com- 
pany, were  there  any  defects  in  it  ? "  [324] 

Mr.  Callaway:    "No,  there  was  not." 

Mr.  Lopardo:  "You  checked  that  yourself,  per- 
sonally?" 

Mr.  Callaway :    ' '  That  is  right. ' ' 

Mr.  Lopardo:  "And  after  the  completion  of  each 
operation,  you  checked  that  personally?" 

Mr.  Olson:  "Just  a  minute.  I  object  to  that,  as 
being  leading  and  suggestive." 

The  Court :    Overruled. 

Mr.  Lopardo:  "As  to  the  Champion  panel  raiser 
head  which  was  sold  to  Woodworkers  Supply  Com- 
pany, did  you  perform  each  of  the  operations  to 
which  you  have  testified,  on  that  particular  head?" 

Mr.  Olson:  "Do  you  mean  did  he  personally  do 
that?" 

Mr.  Lopardo:  "That's  right,  as  to  what  he  has 
testified  he  usually  does." 

Mr.  Callaway:    "I  personally  do  that?" 

Mr.  Lopardo:  "That's  right;  everything  you 
have  testified  to  that  you  do?" 

Mr.  Callaway:  "I  gave  it  to  the  engine  lathe 
operator,  he  performed  the  operation,  yes,  if  that  is 
what  you  mean." 

Mr.  Lopardo:  "The  men  whom  you  have 
named " 

Mr.  Callaway:    "Yes." 
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Mr.  Lopardo:  " they  performed  the  opera- 
tions on  that  Champion  panel  raiser  head  1 ' ' 

Mr.  Callaway:    "That  is  right."  [325] 

Mr.  Lopardo:  "And  that  Champion  panel  raiser 
head,  each  inspection  that  you  have  testified  to  was 
made,  of  that  head?" 

Mr.  Callaway:    "That  is  right;  that  is  correct." 

Mr.  Loj^ardo:  "And  when  that  Champion  panel 
raiser  head  left  your  hands,  was  it  in  good  condi- 
tion r' 

Mr.  Callaway :    "It  was. ' ' 

Mr.  Lopardo:  "Had  you  at  any  time  had  any 
steel  castings  from  Gmiite  Foundries  which  had 
been  defective  T' 

Mr.  Callaway:    "No,  we  have  not."  ■ 

Mr.  Olson:  "I  object  to  that,  on  the  ground  that 
it  is  irrelevant  and  immaterial,  tends  to  prove  no 
issue  in  this  case.    I  move  the  answer  be  stricken." 

The  Court :    The  motion  will  be  granted. 

Mr.  Lopardo:  "If  there  were  a  bubble  in  the 
casting,  would  that  break  under  the  normal  use  to 
which  these  panel  raiser  heads  are  put  1 

Mr.  Olson:  "I  object  to  that  question,  as  being 
so  vaguely  and  ambiguously  phrased  that  it  is  im- 
possible of  an  intelligent  answer;  and  furthermore, 
as  invading  the  province  of  the  jury;  and " 

The  Court:    Overruled. 

Mr.  Callaway:    He  reframed  it,  your  Honor. 

Mr.  Olson:     I  didn't  read  the  next  page.     I  am 
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The  Court:    All  right.  [326] 

Mr.  Callaway:  Page  101,  starting  with  ''Have 
.  you " 

Mr.  Lopardo :  ' '  Have  you  performed  any  tests  on 
these  eastings  which  are  used  on  these  panel  raiser 
heads?" 

Mr.  Olson:  "What  particular  castings  are  you 
■  talking  about?    Or  I  will  object  to  that." 

Mr.  Lopardo :  "Well,  the  castings  of  the  same  lot 
from  which  the  Champion  panel  raiser  head  was 
made  which  was  sold  to  Woodworkers  Supply  Com- 
pany." 

Mr.  Callaway:  "Made  any  tests  on  any  cast- 
ings?" 

Mr.  Lopardo:  "In  other  words,  have  you  bored 
any  holes  in  any  of  them  ? ' ' 

Mr.  Callaway:    "Yes,  we  have." 

Mr.  Olson:  "I  object  to  this,  as  being  irrelevant 
and  unmaterial." 

The  Court:    Overruled. 

Mr.   Lopardo:     "And  what  were  the   results?" 

The  Court:  They  are  talking  now  not  about  a 
general  operation,  but  a  special  operation  out  of 
the  same  metal.  Therefore,  that  is  germane  to  the 
inquiry  here. 

Mr.  Callaway:  "I  bored  a  hole  in  one  of 
these " 

Mr.  Lopardo:  "Will  you  indicate  on  part  2  of 
Defendant's  Exhibit  1?" 

Mr.  Callaway:  "I  bored  a  hole  in  here,  through 
this  part  2.   (Indicating.)" 


358  Woodworkers  Tool  Works,  etc. 

(Deposition  of  Charles  E.  Meissner.) 

Mr.  Olson:  ''Indicating  the  upper  cutter, 
right?"    [327] 

Mr.  Callaway:     ''That  is  right." 

Mr.  Lopardo:  "Will  you  indicate  upon  the  iden- 
tification mark  there  the  approximate  position?" 

Mr.  Callaway:  "I  bored  a  hole  in  here  (indi- 
cating)  about  .200  diameter." 

Mr.  Lopardo:     "Will  you  mark  a  circle  there?" 

Mr.  Callaway:  "In  fact,  I  bored  three  different 
holes."  I 

Mr.  Lopardo:     "Mark  a  circle  there."  'fl 

Mr.  Callaway:     "Right  here.     (Indicating.)" 

Mr.  Lojjardo:  "That  is  on  the  identification  tag 
of  part  2  of  Defendant's  Exhibit  1?" 

Mr.  Callaway:     "That  is  correct." 

Mr.  Olson:  "This  is  all  objected  to,  as  being 
irrelevant  and  immaterial." 

The  Court:     Overruled. 

Mr.  Callaway:  "Also,  I  bored  two  more  holes, 
one  in  each  of  these  other  arms,  directly  through 
here  (indicating),  the  same  size  diameter." 

Mr.  Lopardo:     "Indicating  flush  with " 

Mr.  Callaway:  "With  that  raise  at  the  bot- 
tom." 

Mr.  Lopardo:     "All  right." 

Mr.  Olson:  "That  is  objected  to,  as  being  ir- 
relevant and  immaterial." 

The  Court:     Overruled.  [328] 

Mr.  Lopardo:     "What  were  the  results?" 

Mr.  Callaway:     "I  took  the  same  casting,  I  put 
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it  in  a  large  vise  and  I  hammered  on  that  with  a 
I  six-pound  hammer,  using  both  hands;  I  could  not 
[break  that  off.    I  also  had  another  man  try  it,  and 
i^he  couldn't  do  it." 

'  Mr.  Olson:  "That  is  all  objected  to,  as  being  ir- 
relevant and  immaterial,  tending  to  prove  no  issue 
ui  this  case;  and  the  alleged  tests  which  are  x>u.r- 
ported  to  have  been  made  are  not  analogous  to 
the  claimed  defects  in  the  casting  in  issue  here. 
For  all  those  reasons,  I  move  that  the  questions 
and  answers  be  stricken." 

The  Court :     The  motion  will  be  denied. 

Mr.  Lopardo:  "And  the  tests  were  made  upon 
a  casting  which  came  from  the  same  lot?" 

Mr.  Callaway:     "From  the  same  lot;  yes,  sir." 

Mr.  Lopardo:  "As  the  Champion  panel  raiser 
head  which  w^as  sold  to  Woodworkers  Supply  Com- 
pany?" 

Mr.  Callaway :     ' '  That  is  right. ' ' 

Mr.  Lopardo:  "And  which  was  the  one  which 
is  involved  in  this  law"  suif?" 

Mr.   Callaway:     "Yes,  sir." 

Mr.  Lopardo:  "Assuming  for  the  purpose  of 
this  question  that  there  was  an  air  bubble  in  one 
of  the  arms  of  part  2,  which  did  not  extend  to 
the  surface;  would  a  Champion  panel  head,  if  put 
to  normal  usage — would  it  break?"  [329] 

Mr.  Callaway:  "That  w^ould  never  break  if  put 
to  normal  use.  You  are  taking  such  a  light  cut 
of  this  wood.     I  have  taken  heavier  cuts  with  fly 
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cutters,  in  a  milling  machine,  with  a  cutter  head 
smaller  than  that,  and  it  never  broke.     And  here 
you  are  just  taking  a  light  cut  of  wood." 

Mr.  Olson:  ''Object  to  the  question  and  an- 
swer; that  called  for  the  speculation  and  conclu- 
sion of  the  witness;  on  the  further  ground  that 
the  conditions  calling  for  the  answer  are  not  suffi- 
ciently described  so  that  any  intelligent  conclusion 
can  be  arrived  at  therefrom;  and  on  the  further 
ground  that  there  is  no  similarity  between  the 
conditions  assumed  in  the  question  and  the  con- 
ditions existing  in  the  particular  head  in  question 
at  the  time  it  broke  or  disintegrated.  For  all 
those  reasons,  I  move  the  question  and  answer  be 
stricken. ' ' 

The  Court:     The  motion  will  be  denied. 

Mr.  Lopardo:  "What  would  cause  one  of  the 
arms  to  break?" 

Mr.  Olson:  ''I  object  to  that,  unless  there  are 
some  further  facts  included  in  the  question." 

Mr.  Lopardo:  "What  would  be  required  to  cause 
one  of  those  arms  to  break?" 

Mr.  Callaway:  "What  would  cause  it  to  break 
in  operation?  If  that  was  not  properly  set  up 
right,  if  tliese  two  set  screws  were  not  fastened 
right ;  if  the  nut  on  the  spindle  [330]  was  not  tight 
enough." 

Mr.  Lopardo:  "The  Champion  panel  raiser  head 
which  was  sold  to  Woodworkers  Supply  Company, 
if  one  of  the  arms  on  that  broke,  would  that  break 
in  normal  usage?" 
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Mr.  Callaway:  ''That  would  not  break  in  nor- 
imal  usage,  taking  a  light  cut  out  of  wood,  like  it  was 
supposed  to." 

Mr.  Lopardo:  "And  if  it  broke,  what  would 
cause  it  to  break  *?" 

Mr.  Olson:  "I  move  that  the  question  and  an- 
swer be  stricken,  on  the  ground  that  it  calls  for 
the  j)ure  conclusion  of  the  witness;  and  there  are 
too  few  facts  assumed  in  the  question  to  enable 
the  witness  to  base  an  intelligent  judgment;  in 
)  other  words,  the  answer  is  nothing  but  the  specu- 
lation and  conclusion  of  the  witness;  and  I  there- 
fore move  it  be  stricken." 

The   Court:     I   think  that  last  question 

Mr.  Callaway:    He  reframed  it. 

Mr.   Olson:     I  am  sorry. 

Mr.  Lopardo:  "All  right;  we  will  amend  the 
question:  And  if  it  broke,  what  could  cause  it  to 
break  r' 

Mr.  Olson:  "That  is  still  subject  to  my  objec- 
tion; I  object,  that  there  are  not  sufficient  elements 
included  in  this  question  so  it  can  be  answered  in- 
telligently. ' ' 

The  Court:  I  think  that  question  is  too  specu- 
lative. I  will  sustain  the  objection  to  that  ques- 
tion. [331] 

Mr.  Callaway:  "It  might  have  been  misused, 
improperly. ' ' 

Mr.  Olson :  That  is  the  same  answer  to  the  same 
question. 
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Mr.  Callaway:  There  is  no  objection  made  in 
the  record- 
Mr.  Olson:     I  just  made  one. 

Mr.  Lopardo:  That  was  to  the  previous  part 
of  it. 

Mr.  Olson:  You  haven't  read  anything  else.  Mr. 
Hubbard  said,  *'You  have  made  your  objection 
three  times.  May  we  have  an  answer  to  the  ques- 
tion?" You  can't  give  that  answer.  He  says, 
''What  else?" 

The  Court:  I  will  sustain  the  objection  to  the 
question. 

Mr.  Olson:  You  can't  say,  "What  else?"  to 
an  answer  he  can't  give. 

I  think  the  next  question  should  start,  "Then,  in 
the  Champion  panel  raiser  head  which  was  sold 
to  Woodworkers  Supply  Company " 

Mr.  Lopardo:  "Then,  in  the  Champion  panel 
raiser  head  which  was  sold  to  Woodworkers  Sup- 
ply Company,  which  is  involved  herein,  if  that 
had  been  subjected  to  normal  use  your  answer  is 
there  would  be  no  breakage?" 

Mr.  Callaway:     "There  could  not  be." 

Mr.  Olson:  The  same  objection,  leading  and 
suggestive;  very  leading. 

The  Court:  I  will  sustain  that  objection.  The 
other  calls  for  experimental  testimony;  this  does 
not. 

Mr.  Lopardo:  "Do  you  have  an  opinion  as  to 
the  Champion  [332]  panel  head  which  was  sold  to 
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I  Woodworkers   Supply  Comany,  and  which  is   in- 
Ivolved  herein,  knowing  about  the  claim  which  is 
■  being  made  here  that  it  broke"?" 

Mr.  Callaway:  "Well,  I  think  head  went 
through  some  severe  punishment,  in  order  to  force 
this  all  the  w^ay  back  to  here.     (Indicating.)" 

Mr.  Olson:     "I  object  to  the  question,  and  move 
the  answer  be  stricken  on  the  ground  that  the  ques- 
tion calls  for  and  the  witness  has  given  pure  specu- 
lation and  conclusion  in  the  answer.     He  has  not 
•  sufficient   facts   to   express   an   intelligent   opinion, 
iiand  he  does  not  attempt  to  express  an  intelligent 
:  opinion,  but  a  mere  conclusion. ' ' 

The  Court:  Yes.  I  think  that  question  is  im- 
proper.    The  objection  will  be  sustained. 

Mr.  Lopardo:  "The  normal  position  of  the 
panel  raiser  head  is  how"?" 

Mr.  Callaway:  "The  way  it  is  setting  there  is 
the  normal  position.     (Indicating.)" 

Mr.  Lopardo:  "You  will  have  to  describe  that 
for  us. ' ' 

Mr.  Callaway:     "These  knives  on  part  2  are  in 
1  between  the  knives  on  part  1." 

Mr.  Lopardo:  "If  they  are  directly  opjjosite 
each   other,  is   that  a  normal   position?" 

Mr.  Callaway:  "That  is  not  a  normal  position; 
they  will  hit  when  located  that  way."  [333] 

Mr.  Lopardo:     "And  can  it  be  operated  at  any 
time  where  they  are  directly  opposite  each  other  *? ' ' 
Mr.  Callaway:     "It  could  not  be  operated  that 
way. ' ' 
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Mr.  Lopardo:  "And  if  they  were  directly  op- 
posite each  other,  what  would  that  indicate  to  your' 

Mr.  Olson:  "I  object  to  that,  as  being  a  pure 
conclusion  of  the  witness;  there  is  no  claim  they 
were  ever  opposite  each  other,  and  there  is  no  evi- 
dence before  us  that  they  were " 

The  Court:  I  will  sustain  the  objection  to  the 
last  question. 

Mr.  Lopardo:  ''If  the  two  were  directly  oppo- 
site each  other,  what  would  happen  to  the  pin  in 
the  slotr' 

Mr.  Olson:     Same  objection. 

The  Court:     The  objection  is  sustained, 

Mr.  Lopardo:  ''Could  the  panel  raiser  head  op- 
erate?" 

Mr.  Callaway:  "That  panel  raiser  head  could 
not  operate  that  way. ' ' 

Mr.  Lopardo:  "That  is,  where  they  are  directly 
opposite  each  other"?" 

Mr.  Callaway:     "Yes." 

Mr.  Lopardo:  "Is  there  additional  reason  why 
they  could  not  operate?" 

Mr.  Olson:  I  say  these  questions  lead  on  to  the 
same  question.  [334] 

The  Court:  No.  The  method  of  operation  is 
different.  This  last  question  is  objectionable.  I 
will   sustain  the  objection  to  that. 

Mr.  Lopardo:     There  is  none  in  the  record. 

Mr.  Olson:  There  was  none  in  the  record.  I 
say  the  objection  I  made,  which  was  sustained, 
goes  to  all  the  following  questions. 
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The  Court:     No.    I  will  allow  that  to  go  in.   The 

;  reason  I  sustained  the  other  objection  was  it  was 

merely   a   completed  answer  to   a   question   as   to 

,  which  objection  had  been  sustained.     There  is  no 

objection  to  that  last  question.    I  would  not  allow 

1  it,  anyhow. 

I      Mr.  Olson:     There  is  an  objection  on  page  109. 
The  same  objection  to  all  these  questions. 

"I  make  the  same  objection  to  all  of  these  ques- 
tions, since  my  last  objection ;  and  again  that  these 
answers  be  stricken." 

The  Court:  Then  the  objection  to  the  last  ques- 
tion will  be  sustained. 

Mr.  Callaway:  Your  Honor,  it  isn't  made  until 
after  several  more  questions  are  answered. 

The  Court:    You  see,  you  gentlemen  have  taken 
I  my  copy. 

Mr.  Callaway:     The  question  is,  the  one  he  is 
objecting  to  is  the  first  one  at  the  top  of  the  page. 
Mr.   Olson:     It  all  goes  to  the  fact  that  there 
I  is  no  [335]  evidence  the  blades  w^ere  in  the  posi- 
tion they  are  talking  about  at  the  time. 

Mr.  Callaw^ay:     What  about 

The  Court:  This  is  a  res  ipsa  loquitur  case. 
'  When  the  plaintiff  relies  on  that,  I  believe  a  greater 
!  latitude  should  be  allowed  to  the  defendant  in  ex- 
I  plaining  the  operation  of  the  machine,  in  response 
'  to  the  inference  drawn  from  the  mere  happening 
of  the  accident. 
What  answ^er  are  you  talking  about? 
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Mr,  Callaway:  We  are  talking  about  the  first 
question  and  the  first  answer  on  the  page. 

The  Court:  I  will  merely  sustain  objections  to 
particular   questions   that   are   made. 

Mr.  Lopardo:     I  will  repeat  the  question. 

*'Is  there  additional  reason  why  they  could  not 
operate?" 

Mr.  Callaway:  "If  they  were  in  that  position 
this  top  head  detail,  it  would  not  be  fastened  on 
part  1." 

Mr.  Lopardo:  ''Would  there  be  any  clearance 
between  the  knives'?" 

Mr.  Callaway:  "There  wouldn't  be  any  clear- 
ance." 

Mr.  Lopardo:     "By  that  what  do  you  mean?" 

Mr.  Callaway:  "This  knife  would  be  directly 
above  here  (indicating)  ;  there  wouldn't  be  clear- 
ance enough  for  your  panel  to  be  raised  in  between 
those  two  knives." 

Mr.  Olson:  There  is  an  objection  there  for  the 
same  [336]  reason,  your  Honor,  that  question  and 
answer — move  the  answer  be  stricken.  It  assumes 
facts  not  in  evidence. 

Mr.  Callaway :  It  is  merely  telling  how  the  thing 
operates;  why  it  couldn't  operate. 

Mr.  Olson:  There  is  no  testimony  anywhere  in 
the  record  it  was  in  that  condition  when  it  was  op- 
erating. 

The  Court:  There  is  not  any  evidence  it  was 
in  any  condition.    The  testimony  is  something  hap- 
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pened.     He  has  a  right  to  testify  how  this  instru- 
ment operates. 

Mr,   Olson:     Not  improperly. 

The   Court:     He  is  not  doing  it  improperly. 

Mr.  Olson:  He  is  assuming  that  the  arms  were 
iparallel  to  each  other  when  it  was  in  operation. 

The  Court:  There  is  no  objection  to  the  par- 
iticular  question. 

Mr.  Olson:  Yes,  page  109,  in  the  middle  of  the 
page. 

The  Court:  You  camiot  object  to  questions  that 
•precede 

Mr.  Olson:  I  am  only  objecting  to  the  last  ques- 
ition  preceding.  The  others  have  been  read.  No 
objection  was  made. 

The  Court:  This  is  an  answer  he  has  made. 
There  is  no  objection  to  the  question  until  after  the 
answer  has  been  given.  About  line  9  there  is  a 
question,  "By  that  what  do  you  mean?" 

The  answer  is,  "This  knife  would  be  directly 
iabove  here  [337]  (indicating)  ;  there  wouldn't  be 
Iclearance  enough  for  your  panel  to  be  raised  in 
'between  those  two  knives." 

Then  Mr.  Johnston  says,  "I  make  the  same  ob- 
jection to  all  of  these  questions,  since  my  last  ob- 
jection; and  again  that  these  answers  be  stricken." 
The  motion  will  be  denied. 

You  cannot  save  up  your  objections  and  then 
put  them  back  in. 

Mr.  Olson:     I  understood  your  Honor  to  mean 
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with  the  last  ruling.    I  agree  with  you,  that  I  could 

only  make  the  objection  before 

The  Court:     Go  ahead. 

Mr.  Lopardo:  "And  if  the  panel  raiser  head 
with  the  two  knives  were  exactly  opposite  each 
other,  in  other  words,  part  2  and  part  1,  would 
that  cause  one  of  them  to  break?" 

Mr.    Callaw^ay:     "Yes,    it   would." 

Mr.  Olson:  I  object  on  the  same  ground.  There 
is   no   objection   in   the   record. 

The  Court:     No.     The  objection  is  overruled. 

Mr.  Olson:     There  is  objection 

The  Court:  If  there  is,  it  is  overruled.  In  an- 
swering the  prima  facie  inference,  from  the  mere 
happening  of  the  accident,  they  have  a  right  to 
go  into  detail  to  show  how  this  machine  operates 
and  what  would  or  what  would  not  happen  if  it 
were  used  in  the  proper  manner. 

Mr.  Olson:  Your  Honor,  I  agree  with  you.  I 
don't  want  to  take  the  time  of  the  court.  I  am 
not  arguing  with  your  [338]  ruling.  I  don't  know 
whether  I  understand  you  or  not. 

My  objection,  and  the  objection  in  this  record, 
is  not  to  the  form  of  the  question  nor  to  the  an- 
swer. It  is  just  to  the  fact  that  all  these  ques- 
tions are  asked  as  to  what  would  happen  to  the 
panel  raiser  head  if  it  were  operated  with  the  arms 
parallel. 

The  Court:  This  is  a  standard  machine.  Any 
man  who  is  concerned  with  the  operation  of  the 
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machine  has  a  right  to  show  how  it  operates  in  a 

inormal  fashion. 

Mr.  Olson:  I  agree  with  you.  This  is  not  in 
inormal  fashion.  They  are  talking  about  the  arms 
being  parallel.    The  arms  aren't  parallel. 

The  Court :     That  is  a  question  of  argument. 

Mr.  Olson:  There  is  an  abundance  of  evidence 
iin  this  record  to  show  that  the  arms  were  not  in 
Ithe  position  they  are  stating. 

The  Court:     You  can  argue  that  to  the  jury. 

Mr.  Olson:     It  is  assuming  facts  not  in  evidence. 

The  Court :     I  know  what  I  am  doing.    Go  ahead. 

Mr.  Lopardo:     "Why?" 

Mr.  Callaway:  "It  would  automatically  throw 
Ithis  toj)  head  against  the  lower  one,  causing  one 
'arm  to  snap  off." 

Mr.  Olson:     I  won't  object. 

Mr.  Lopardo:  "Henry  Danielson,  are  you  fa- 
imiliar  with  what  his  experience  has  been"?"  [339] 

Mr.  Callaway:     "Yes,  I  am." 

Mr.  Olson:  "I  object  to  that,  as  not  being  the 
best  evidence." 

The  Court:  That  is  merely  a  general  inquiry 
^as  to  how  long  he  has  worked,  as  to  his  experi- 
Eence. 

Mr.  Lopardo:     "What  has  been  his  experience*?" 

Mr.  Callaway:  "He  came  to  Woodworkers  Tool 
[Products  well  recommended;  he  w^orked  at  Klein 
[Electric  before  he  came  to  Woodworkers  Tool 
Works.  Before  that  he  operated  his  own  machine 
«hop." 
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Mr,  Olson:     "I  move  the  answer  be  stricken.'' 

The  Court:  The  part  that  he  came  well  recom- 
mended may  be  stricken  out.  The  remainder  may 
remain.    It  gives  his  length  of  experience. 

Gro  down  to  "He  has  been  employed  by  Wood- 
workers Tool  Works  how  long?" 

Mr.  Lopardo :  ' '  He  has  been  employed  by  Wood- 
workers Tool  Works  how  long?" 

Mr.  Callaway:  "I  would  say  about  two  or  two 
and  one-half  years." 

Mr.  Lopardo:  "During  that  time  you  have  had 
occasion " 

Mr.  Olson:     Go  ahead. 

Mr.  Lopardo:  "During  that  time  have  you  been 
in  a  position  to  observe  his  w^ork?" 

Mr.  Callaway:  "Yes,  I  have;  his  work  is  of  the 
best."  [340] 

Mr.  Olson:  "That  is  objected  to  as  irrelevant 
and  immaterial." 

Mr.   Lopardo:     All  we   are   trying  to   show 

Mr.  Callaway:     Let's  don't  argue. 

The  Court :  That  may  be  stricken.  It  is  merely 
a  characterization.  That  may  be  stricken,  and  the 
jury  instructed  to  disregard  that. 

Mr.  Callaway:  "Victor  Barron  is  a  good  milling 
machine  operator." 

Mr.  Loaprdo:  "He  has  been  with  your  com- 
pany how  long?" 

Mr.  Olson :  Excuse  me.  I  am  a  little  slow.  The 
same  objection,  a  conclusion  of  the  witness,  that 
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he  is  a  good  miUman.     iTliat  is  not  the  best  evi- 
dence, what  his  opinion  on  him  is. 

The  Court:  Is  there  an  objection  in  the  record 
on  that? 

Mr.  Olson:     Yes,  there  is. 

The  Court:  That  may  be  stricken.  The  length 
of  time,  it  all  goes  to  the  care  taken  in  making 
inspections  of  the  material,  so  length  of  time  of 
employment  is  material. 

Mr.  Lopardo:  ''He  has  been  with  your  company 
how  long'?" 

Mr.  Callaway:     "About  two  years." 

Mr.  Lopardo:  "Has  he  been  under  your  direct 
supervision  ? ' ' 

Mr.  Callaway:  "He  has  been  under  my  direct 
supervision,  yes." 

Mr.  Olson:  I  want  to  make  the  general  objec- 
tion again,  [341]  that  all  this  is  hearsay,  not  the 
best  evidence,  and  irrelevant  and  immaterial.  I 
move  that  the  answer  be  stricken. 

The  Court:     The  motion  will  be  denied. 

Mr.  Lopardo:  "The  men  who  performed  each 
step  in  the  operation  of  the  manufacture  of  the 
Champion  panel  raiser  head  are  skilled  workmen, 
is  that  correct?" 

Mr.  Callaway:     "They  are." 

Mr.  Olson:  "Object  to  that,  as  the  conclusion 
of  the  witness ;  I  move  the  answer  be  stricken. ' ' 

The  Court:  That  is  a  conclusion.  That  may 
be  stricken.    He  has  already  told  us  how  long  they 
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were  employed  and  what  their  experience  has  been. 

Mr.  Lopardo:  "And  you  know  that  of  your 
own  knowledge,  do  you?" 

The  Court:     That  would  follow. 

Mr.  Olson:     Same  objection.    Same  motion  made. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Olson:  That  is  all  of  direct  examination. 
I  am  not  going  to  start  the  first  part  here. 

Mr.  Callaway:  I  don't  blame  you.  I  would  leave 
that  out,  too. 

Mr.  Olson:  Page  113,  about  the  middle  of  the 
page. 

Cross-Examination 

"How  many  orders  for  Champion  panel  raiser 
heads  have  you  had  in  the  past  five  years  that  you 
have  been  with  Woodworkers  Tool  Works'?  [342] 

Mr.  Callaway:  "I  have  had  about  one  hundred 
orders. ' ' 

Mr.  Olson:  "You  wouldn't  say  it  would  be 
150?" 

Mr.  Callaway:     "No." 

Mr.  Olson:     "Or  50?" 

Mr.  Callaway:     "No." 

Mr.  Olson:  "And  do  you  recall  the  details  of 
every  one  of  those  one  hundred  orders'?" 

Mr.  Lopardo:  I  object  to  that,  your  Honor.  It 
is  not  material.    It  is  irrelevant. 

The  Court:  Oh,  no.  It  goes  to  his  recollection. 
He  has  testified  that  he  remembered  the  particular 
order,  because  it  is  a  special  order.    Then  they  may 
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ask  him  if  he  remembers  any  others. 

Mr.  Callaway:  "I  can't  name  all  the  custom- 
ers, no." 

Mr.  Olson:  "And  you  cannot  recall  all  the  de- 
tails of  each  of  those  orders  1" 

Mr.  Callaway:  "I  cannot  recall  all  the  details 
of  a  hundred  orders,  no." 

Mr.  Olson:  "But  you  do  remember  this  par- 
ticular order?" 

Mr.  Callaway:  "I  remember  this  particular 
one." 
Il  Mr.  Olson:  "Your  memory  in  this  particular 
case  was  greatly  refreshed  after  you  found  a  law 
suit  had  been  brought  against  Woodworkers  Tool 
Works  r' 

Mr.  Lopardo:     I  object, 
ik    Mr.  Callaway:     Waive  the  objection.     Let's  go 
on.     Let's  [343]  get  the  answer. 

"No,  that  is  not  correct.  I  found  those  castings 
came  in,  I  had  been  waiting  for  these  castings  on 
this  specific  order,  because  we  had  several  calls 
from  customers  out  there." 

Mr.  Olson:  "What  is  the  name  of  the  clerk  in 
the  tool  room  who  checked  these  castings  for  weight 
when  they  came  in'?" 

Mr.  Callaway:     "George  Macek." 

Mr.  Olson:     The  bottom  of  the  page,  now. 

Mr.  Callaway:  Don't  leave  this  out.  I  didn't 
mind  your  leaving  out  the  first,  because  I  thought 
it  was  a  lot  of  folderol  your  attorney  was  indulg- 
ing in.     Let's  read  the  rest  of  this. 
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Mr.  Olson:     This  is  my  cross-examination. 

The  Court:     You  can  offer  it  later  on. 

Mr.  Olson:  I  am  glad  you  asked  that.  I  will 
read  it.  If  you  are  going  to  read  it,  I  have  no 
objection  to  reading  it.  I  did  forget  something 
I  want  to  read  back  there  on  page  103. 

The  Court :    Do  not  mark  on  the  original. 

Mr.  Callaway :    Mr.  Lopardo  will  read  it. 

Mr.  Olson :    I  want  to  go  to  page  103. 

Mr.  Callaway:     Let's  do  one  thing  at  a  time. 

Mr.  Olson:  This  is  more  of  the  sequence.  If 
I  do  it  now,  I  will  have  it  over  with.  It  is  only  a 
few  questions,  [344]  regarding  this  test  that  was 
made.  Mr.  Johnston  asked  a  question  I  want  to 
put  in  evidence.  You  recall  the  testimony  on  the 
hammering  of  the  piece  that  didn't  break.  Line 
7,  page  103.     No;  it  is  line  18  on  page  103. 

"What  was  the  date  of  these  tests?" 

Mr.  Callaway:     "I  tried  that  out  this  morning." 

Mr.  Olson:     "Is  that  when  you  made  the  tests'?" 

Mr,  Callaway:  "Yes,  I  tried  it  out  this  morn- 
ing." 

Mr.  Olson:  That  is  what  I  wanted.  Now,  page 
114. 

"And  you  cannot  recall  all  the  details  of  each  of 
those  orders'?" 

Mr.  Callaway:     No,  no. 

Mr.  Olson:     I  am  sorry. 

Mr.  Callaway:  It  is  after  the  answer  about 
(reorge  Macek. 

Mr.   Olson:     "You  are  sure  he  w^as  there  and 


vs.  William  J.  Byrne  375 

(Deposition  of  Charles  E.  Meissner.) 
working  for  the  company'?" 

Mr.  Callaway:     ''Yes,  I  am." 

Mr.  Olson:  "That  was  in  October,  1948,  I  be- 
liever' 

Mr.  Callaway :  ' '  Chaps  who  have  been  in  our  em- 
ploy about  12  years." 

Mr,  Olson:  "What  was  the  name  of  the  engine 
lathe  man  you  testified  you  gave  the  castings  tol" 

Mr.   Callaway:     "Henry  Danielson." 

Mr.  Olson:  "Do  you  remember  the  names  of 
all  the  other  men  that  performed  the  various  op- 
erations'?"  [345] 

Mr.  Callaway:     "I  do." 

Mr.  Olson:     "Every  one  of  them^' 

Mr.  Callaway:     "I  do  know  all  the  names." 

Mr.  Olson:  "You  have  a  very  clear  picture  in 
your  mind  as  you  sit  there,  of  each  of  the  things 
you  didr' 

Mr.  Callaway:  "Yes,  I  do;  I  have  a  clear  pic- 
ture. ' ' 

Mr.  Olson:  "You  saw  each  and  every  one  of 
them*?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "During  all  of  these  various  opera- 
tions you  have  described"?" 

Mr.  Callaway:     "Yes." 

Mr.  Olson:     "Is  that  right?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "Is  that  your  custom  in  making  up 
orders  for  various  tools  that  are  received  by  your 
company?" 
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Mr.  Callaway:     ''Yes." 

Mr.  Olson:     "Is  that  rights' 

Mr.   Callaway:     "That  is  right." 

Mr.  Olson:  "You  stand  and  watch  every  opera- 
tion, is  that  right?" 

Mr.  Callaway:  "I  give  this  engine  lathe  oper- 
ator this  head " 

Mr.  Olson:  "No,  answer  my  question:  Do  you 
stand  and  watch  every  operation*?" 

Mr.  Callaway:  "That  would  be  an  impossibility; 
I  have  [346]  about  twenty  men." 

Mr.  Olson:  "In  this  particular  case,  however, 
you  stood  and  watched  every  operation  from  the 
beginning  to  end;  and  you  have  a  very  clear  mem- 
ory of  it,  is  that  right?" 

Mr.  Callaway:  "I  did  not  stand  and  watch  every 
operation  from  beginning  to  end,  no." 

Mr.  Olson:  "Then  you  want  to  change  the  testi- 
mony you  gave  a  few  moments  ago,  to  the  effect 
that  you  did  see  every  operation  from  beginning 
to  end?" 

Mr.  Callaway:  "I  remember  giving  this  casting 
to  Henry  Danielson " 

Mr.  Olson:     "No,  answer  my  question." 

Mr.  Lopardo:     "I  submit,  he  has  answered." 

Mr.  Olson:     "Read  the  question." 

Mr.  Callaway:  "I  did  not  see  every  operation 
from  beginning  to  end." 

Mr.  Olson:     "You  did  not?" 

Mr.  Callaway:     "Not  every  operation,  no." 
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Mr.  Olson:  "Then  yon  want  to  change  the  form 
of  your  testimony?" 

Mr.  Callaway:  I  submit  this  is  arguing  with 
the  witness. 

Mr.  Olson:     There  is  no  objection  in  the  record. 

Mr.  Lopardo:  "Are  you  restricting  that  to  the 
particular  Champion  panel  raiser  head  which  was 
sold  to  the  Woodworkers  Supply  Company*?"  [347] 

Mr.  Olson :     ' '  That  is  right. ' ' 

"All  right." 

"You  want  to  change  that  answer  now?" 

Mr.  Callaway:  "When  I  referred  to  that  I  was 
referring " 

Mr.  Olson:     Where  are  we  reading? 

Mr.  Callaway:  You  are  just  reading  a  lot  of 
stuff  between  attorneys. 

Mr.  Olson:  There  is  no  objection  in  the  record. 
I  want  this  in  the  record. 

"You  want  to  change  that  answer  now?" 

Mr.  Lopardo :  ' '  Did  you  understand  the  question 
applied  to  the  specific  head  which  was  sold  to  the 
Woodworkers  Supply  Company?" 

Mr.  Olson:  "That  is  the  only  one  he  described 
the  operations  on." 

"You  want  to  change  that?" 

Mr.  Callaway:  "When  I  referred  to  that  I  was 
referring  to  engine  lathe;  now  then  you  asked  me 
the  next  operator — I  remember  the  engine  lathe 
operator  machining  this  casting." 

Mr.  Olson:     "You  now  say  you  did  not  see  every 
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single   operation   from   beginning   to   end,    on   this 

particular  head?" 

Mr.  Callaway:  "Are  you  talking  about  all  the 
operations,  or  the  operation  on  the  lathe?" 

Mr.  Olson:  "The  question  speaks  for  itself:  Do 
you  now  [348]  want  to  change  that  testimony?" 

Mr.  Lopardo:  I  object  to  that,  your  Honor,  on 
the  ground  he  is  arguing  with  the  witness. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Olson:     He  won't  give  an  answer. 

The  Court:  He  is  trying  to  get  the  witness  to 
admit  his  testimony  now  is  different  from  what  he 
had  given.  Having  attempted  three  or  four  times, 
and  not  succeeding,  I  will  sustain  the  objection  to 
that  inquiry. 

Mr.  Olson:  "And  you  remember  every  opera- 
tion that  was  performed  on  it,  do  you?" 

Mr.  Callaway:     "All  the  heads  are  the  same." 

Mr.  Olson:  I  didn't  see  the  objection  on  the 
other  page,  I  am  sorry.  ^| 

"Oh,  so  you  are  not  depending  on  a  particular 
recollection  of  these  particular  operations  on  the 
Champion  panel  raiser  head  that  is  in  issue  here; 
you  are  depending  on  your  memory  of  operations 
of  this  kind  or  type,  on  this  kind  or  type  of  panel 
raiser  head;  isn't  that  right?" 

Mr.  Lopardo:     "I  object." 

Mr.  Callaway :     The  objection  will  be  waived. 

"I  am  referring  to  this  specific  head  here." 

Mr.  Olson:  "You  remember  all  of  those  opera- 
tions?" 
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Mr.  Callaway:     "I  am  speaking  about " 


Mr,  Olson:  I  didn't  have  a  question.  You  just 
went  on.  [349] 

There  was  an  objection  you  waived  and  then  the 
question  was  read. 

Mr.  Callaway:  "I  am  speaking  about  this  par- 
ticular head." 

Mr.  Olson:  "You  remember  all  of  those  opera- 
tions?" 

Mr.  Callaway:    "I  remember  those  operations." 

Mr.  Olson:  "And  it  is  not  because  they  are  the 
same  general  type  of  operations  that  you  saw  many 
other  times  on  my  other  heads,  is  that  right?" 

Mr.  Lopardo:  I  object  to  that  on  the  ground  he 
is  arguing  with  the  mtness  again,  your  Honor. 

The  Court:     It  is  all  right. 

Mr.  Callaway:  "I  remember  this  engine  lathe 
operator  turning  this  head ;  then  it  was  given  to  the 
milling  machine  operator." 

Mr.  Olson:  "You  are  not  answering  the  ques- 
tion;— will  you  read  the  question?" 

The  question  is  read. 

"Now,  answer  that  question,  please:  Is  it  the 
many  operations  you  are  remembering, — just  yes 
or  no?" 

Mr.  Callaway :" That  question  is  not  clear;  I  re- 
member this  distinct  operation  on  the  lathe." 

Mr.  Olson:     "That  one  single  operation?" 

Mr.  Callaway:  "That  one  single  operation  on 
this  lathe." 
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Mr.  Olson:  "But  you  don't  remember  all  the 
different  [350]  ojDerations,  all  the  way  through,  on 
this  particular  head,  do  you?" 

Mr.  Callaway:  "Well,  I  gave  it  to  the  milling 
machine  operator " 

Mr.  Olson:  "Do  you  remember  all  those  opera- 
tions, or  don't  you;  yes  or  no,  all  those  operations? 
Right  now,  as  you  sit  here,  yoti  don't  remember 
those  operations,  all  of  them,  do  you?" 

Mr.  Callaway:  "Not  every  one,  no;  not  on  this 
particular  head,  except  on  the  turning  of  the  lathe." 

Mr.  Olson:     "Just  that  one  operation?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "Then,  some  six  or  seven  or  nine 
that  you  described, — I  think  it  was  about  nine, 
wasn't  it?" 

Mr.  Callaway:     "About  seven,  I  would  say." 

Mr.  Olson:     "So  you  remember  one  distinctly?" 

Mr.  Callaway:  "I  remember  the  turning  on  the 
lathe  distinctly." 

Mr.  Olson:  "The  rest  of  them,  you  remember 
just  the  general  operation  that  was  performed  on  all 
heads  of  that  kind,  right?" 

Mr.  Callaway:    "Right." 

Mr.  Olson:     Page  121. 

"How  long  did  all  of  these  various  operations 
take,  from  the  beginning  to  the  end  of  the  manu- 
facture or  the  fabrication  [351]  or  processing,  or 
whatever  you  would  call  it,  by  your  company,  of 
this  particular  Champion  panel  raiser  head?" 

Mr.  Callaway:  "Are  you  talking  about  one  or  a 
group  now?" 
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Mr.  Olson:  "The  entire,  all  of  the  operations 
from  beginning  to  end,  on  one  head*?  Do  you  call 
these  two  separate  heads'?  They  are  all  one"?" 

Mr.  Callawa}^:    "We  might  run  more  than  one." 

Mr.  Olson:     "Is  this  one  head?  (Indicating.)" 

Mr.  Callaway:  "That  is  one  head;  but  we  might 
make  more  than  one." 

Mr.  Olson:  "Does  it  take  an  hour,  two  hours,  or 
two  days'?" 

Mr.  Callaway:     "Say  about  five  hours,  or  more." 

Mr.  Olson:     "Five  hours  or  more?" 

Mr.  Callaway:     "Yes." 

Mr.  Olson:  "If  you  spent  the  entire  five  hours 
or  more  that  it  takes  to  perform  the  nine  operations 
you  mentioned  on  this  head,  you  would  not  do 
anything  else  on  that  day,  would  you;  isn't  that 
true?  Answer  that  yes  or  no;  there  wouldn't  be 
time  for  you  to  do  anything  else,  would  there? 

Mr.  Callaway:     "Yes." 

Mr.  Olson:  "What  else  would  you  be  able  to 
do?" 

Mr.  Callaway:  "I  could  supervise  the  setting  up 
on  this." 

Mr.  Olson:  "Just  glance  at  it  every  ten,  fifteen 
minutes?"  [352] 

Mr.  Callaway:  "No,  I  would  see  that  it  is  set 
up  properly." 

Mr.  Olson:     "Just  glance  at  it  once  in  a  while?" 

Mr.  Callaway:     "I  could  check  it." 

Mr.  Olson:  "Then,  you  didn't  watch  it  in  this 
particular  case  all  the  way  through?" 
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I  won't  get  into  that. 

Mr.  Callaway:  I  don't  think  that  question  was 
ever  answered. 

Mr.  Olson:  Let's  start  on  page  123,  at  the  bot- 
tom, about  three-quarters  of  the  way  dowm.  It  was 
answered. 

Mr.  Callaway:  "Yes,  they  are  checked  after  each 
operation. ' ' 

Mr.  Olson:     Where  are  you  reading? 

Mr.  Callaway:     At  the  bottom  of  page  123. 

Mr.  Olson:  I  don't  see  where  you  are  reading, 
Mr.  Callaway. 

Mr.  Callaway:     The  bottom  of  page  123. 

Mr.  Olson:  I  am  going  before  that.  Just  above 
that. 

"Aside  from  the  tests  you  performed  this  morning 
on  a  casting  which  you  say  is  similar  to  the  one 
from  which  you  say  this  head  was  made,  you  never 
tested  any  castings  out  of  that  batch,  did  you?" 

Mr.  Callaway:  "Yes,  they  are  checked  after  each 
operation."  [353] 

Mr.  Olson:     "Tests  made;  what  tests  are  made?" 

Mr.  Callaway:     "Checked  and  inspected." 

Mr.  Olson:  "I  didn't  ask  anything  about  check- 
ing and  inspecting;  I  asked  you  if  any  other  tests 
were  made." 

Mr.  Callaway :  "No ;  it  is  not  necessary  in  a  cast- 
ing like  this." 

Mr.  Olson:     "I  didn't  ask  that,  and  I  move  the 
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answer  be  stricken,  as  not  responsive.  Did  you  make 
j   any  tests?" 

I       Mr.  Callaway:     It  was  asked  again. 
'        Mr.   Olson:     "Did  you  make   any  tests   of  any 
kind?" 

Mr.  Callaway:     "It  was  not  necessary;  no." 

Mr.  Olson:  "All  right,  the  answer  is  no,  is  that 
right;  is  that  correct?" 

"Up  until  this  morning  you  made  no  tests  on  any 
of  these  castings,  is  that  correct?" 

"That  check  was  this  morning,  wasn't  it?" 

Mr.  Callaway:  "Yes,  that  check  was  this  morn- 
ing." 

Mr.  Olson:  "And  that  was  the  first  check  you 
made,  you;  was  that  the  first  test  you  made?" 

Mr.  Callaway:     "I  made,  yes." 

Mr.  Olson:  "Did  anybody  make  any  tests,  up 
until  that  time,  for  your  company,  either  by  X-ray, 
radiogram,  magnaflux,  or  anything  of  that  sort,  do 
you  know?" 

Mr.  Callaway:     "Yes,  we  had  them  X-rayed." 

Mr.  Olson:     "When?"  [354] 

Mr.  Callaway:  "I  don't  know  when  these  X-rays 
were  made." 

Mr.  Olson:  "Did  they  find  any  air  bubbles  in 
them?" 

Mr.  Callaway:     "Not  one." 

Mr.  Olson:     "Any  other  defects?" 

Mr.  Callaway:     "No." 

Mr.  Olson:     "When  were  these  tests  made?" 
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Mr.  CallaM'ay :     "I  don 't  know  when. ' ' 
Mr.  Olson:     ''Who  made  them?" 
Mr.   Callaway:     "I  would  have  to  look  up  the 

records  to  find  that  out." 

Mr.   Olson:     "Were  they  made  within  the   last 

month?" 

Mr.  Callaway:     "Oh,  they  were  made  previous." 
Mr.  Olson:     "Approximately  what  date?" 
Mr.  Callaway:     "I  couldn't  say." 
Mr.  Olson:     "Do  you  have  a  report  on  those  tests, 

your  company,  I  mean?" 

Mr.  Callaway:     "They  may  have." 

Mr.  Olson:     "You  saw  the  report,  did  you?" 

Mr.  Callaway:     "No,  I  didn't  see  that." 

Mr.  Olson:     "You  didn't  see  the  report?" 

Mr.  Callaway:     "No." 

Mr.  Olson:     "And  what  is  your  job,  production 

superintendent  ? ' ' 

Mr.  Callaway:     "Plant  superintendent."  [354] 
Mr.  Olson:     "And  you  never  saw  the  report?" 
Mr.  Callaway:     "No,  I  didn't  see  the  report." 
Mr.  Olson :     "You  know  that  the  test  was  made?" 
Mr.  Callaway:     "They  were  made." 
Mr.  Olson :     ' '  And  you  know  that  a  report  was 

made,  and  you  didn't  see  it?" 
Mr.  Callaway:     "That  is  right." 
Mr.  Olson:     "You  didn't  concern  yourself  with 

it?" 

Mr.  Callaway :     "Well,  they  were  just  pronounced 

o.k." 
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Mr.  Olson :  "So  you  took  it  for  granted  that  who- 
ever told  you  had  read  the  report  correctly?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "You  don't  know  whether  it  was 
correct,  or  not;  or  whether  he  read  it  correctly*?" 

Mr.  Callawya:  "Well,  that  is  Avhat  they  are  paid 
for." 

Mr.  Olson:  "If  I  understand  correctly,  when 
you  get  these  castings  from  the  Gunite  Foundries, 
in  Rockford,  Illinois,  you  just  take  it  for  granted 
that  they  are  all  right,  unless  something  turns  up 
in  your  inspection  to  show  otherwise ;  is  that  right "? ' ' 

Mr.  Callaway :  "Yes ;  they  are  a  reputable  manu- 
facturer. ' ' 

Mr.  Olson:  "You  do  not  X-ray  each  individual 
batch  of  castings,  do  you,  or  magnaflux  themf" 

Mr.  Callaway:     "Not  magnaflux." 

Mr.  Olson:  "Do  you  X-ray  each  batch  of  cast- 
ings, as  they  [356]  come  in"?" 

Mr.  Callaway:     "No,  not  each  batch." 

Mr.  Olson:     "But  you  do  X-ray  some  batches'?" 

Mr.  Callaway:  "Some  of  them  were  X-rayed, 
yes." 

Mr.  Olson:  "But  not  until  after  this  claim  about 
defect  occurred?" 

Mr.  Callaway :     "I  don't  know  when  it  occurred. " 

Mr.  Olson:  "Well,  it  occurred  on  the  28th  day 
of  October,  1948." 

Mr.  Callaway:     "That  I  couldn't  say." 

Mr.  Olson:     "And  the  X-ray  tests  you  are  talk- 


386  Woodworkers  Tool  Works,  etc. 

(Deposition  of  Charles  E.  Meissner.) 

ing  about  were  made  in  the  last  month  or  two, 

weren't  they?" 

Mr.  Callaway:  "No,  they  were  not;  they  were 
made  previous  to  that." 

Mr.  Olson:     "How  far  previous r' 

Mr.  Callaway:     "I  don't  know  how  far  back." 

Mr.  Olson:     "Six  months  ago?" 

Mr.  Callaway:     "I  couldn't  say  how  far  back." 

Mr.  Olson:  "Didn't  you  know  when  they  were 
made?" 

Mr.  Callaway:  "No,  I  don't  know  when  they 
were  made." 

Mr,  Olson:  "Did  you  know  at  the  time  they 
were  made,  whenever  that  was?" 

Mr.  Callaway:     "I  know  about  the  time,  yes." 

Mr.  Olson:  "Now,  you  know  about  those  details 
on  those  nine  operations  on  these  particular  cast- 
ings, but  you  don't  [357]  know  when  the  tests 
were  made,  whether  the  tests  were  made  after  the 
defect  developed?" 

Mr.  Callaway:  "This  is  my  job,  to  know  about 
all  these  operations;  I  assign  these  jobs  out." 

Mr.  Olson:  "When  you  fall  down  on  your  job, 
you  are  interested  in  tests  to  see  if  you  are  doing 
the  job  correctly?" 

Mr.  Callaway:     "Yes,  I  am  interested  in  that." 

Mr.  Olson:  "But  you  don't  know  when  the  test 
was  made?" 

Mr.  Callaway:  "I  don't  know  when  the  test  was 
made." 
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Mr.  Olson:  "Actually,  you  don't  know  when  the 
I  tests  were  made*?" 

Mr.  Callaway:     "I  don't  know." 

Mr.  Olson :  ' '  But  your  memory  is  pretty  good,  I 
I  might  say  marvelous." 

Mr.  Callaway:     "I  just  happen  to  remember  that 

one  incident,  this  customer  was  waiting  for  those 

;  castings,  he  had  a  couf)le  of  letters  in  there  on  it." 

Mr.  Olson:  "Now  let  me  ask  you  this:  You 
I  understand  the  meaning  of  the  word  'void'  in  a 
!  casting'?" 

Mr.  Callaway:     "Void,  meaning  not  any  good?" 

Mr.  Olson:     "No,  meaning  a  crack  or  a  fissure." 

Mr.  Callaway:  "I  know  a  crack;  fissure  I  never 
I  heard. ' ' 

Mr.  Olson:     "Did  you  ever  hear  of  a  void  in  a 
casting  ? ' ' 

Mr.  Callaway:     "I  never  heard  that."  [358] 

Mr.  Olson:  "You  know  what  an  air  bubble  or  a 
'.  gas  bubble  is "? " 

Mr.  Callaway:     "Yes,  I  do." 
;      Mr.  Olson:     "And  that  is  the  same  thing,  I  be- 
llieve,  as  a  gas  pocket,  or  void  is  the  same — well, 
V  you  don 't  know  the  meaning  of  the  word  void  ? ' ' 

Mr.  Callaway:  "If  it  is  the  same  as  gas 
[pocket '* 

Mr.  Olson:     "A  gas  pocket,  however,  is  simply 
a  little  aperture  in  the  material"?" 

Mr.  Callaway:     The  lawyer  is  doing  all  the  tes- 
tifying there. 
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Mr.  Olson :  Let 's  not  have  any  comment.  I  could 
read  some  other  comments  from  the  lawyers.  Will 
you  read  from  page  130,  Mr.  Callaway,  at  the 
eleventh  line? 

Mr.  Callaway:     ''What  are  yon  asking  me?" 

Mr.  Olson:  "It  is  a  little  crack  or  a  fissure,  isn't 
that  correct, — a  little  space  where  the  material  is 
not  solid?" 

Mr.  Callaway:  "That  would  be  right,  yes;  an  air 
bubble,  a  little  pocket." 

Mr.  Olson:  "You  didn't  make  any  tests  on  these 
castings  from  which  the  casting  that  was  used  in 
the  head  in  question  came,  for  phosphorus  or  sul- 
phur contents,  did  you, — or  the  company?" 

Mr.  Callaway:     "None  to  my  knowledge,  no." 

Mr.  Olson:  "If  they  had  been  made  you  would 
have  known  that,  with  your  good  memory  and  your 
knowledge  of  all  these  steps?" 

Mr.  Callaway:     "Yes,  I  would." 

Mr.  Olson :  "  If  it  developed  that  the  phosphorus 
content  in  the  panel  raiser  head  in  question  was 
as  high  as  .072  per  cent,  whereas  in  the  other  arm 
it  was  .039  i:)er  cent,  would  that  indicate  anything 
to  you?" 

Mr.  Callaway:  "That  would  not;  I  am  not  a 
metallurgist." 

Mr.  Olson:  "And  would  you  know  when  the 
phosphorus  percentage  or  content  was  high  and 
w^hen  it  was  low?" 

Mr.  Callaway:     "I  would  not." 
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I      Mr.  Olson:     ''Or  the  sulphur  content?" 

■      Mr.  Callaway:     ''No." 

Mr.  Olson:     "And  if  the  sulphur  and  phosphorus 
I  content,  or  either  one  of  them,  or  silicon  content, 
were  high,  you  do  know  that  would  make  the  casting 
I  brittle"?" 

Mr.  Callaway:  "No,  I  wouldn't  know;  I  am  not 
:  a  metallurgist." 

Mr.  Olson:  "And  you  made  no  tests  for  sulphur, 
I  phosphorus  or  silicon  content  of  those  castings'?" 

Mr.  Callaway:     "No;  I  said  no." 

Mr.  Olson:  "Do  you  know  what  inclusion  in  a 
I  casting  is,  or  porosity*?" 

Mr.  Callaway:     "Porosity,  are  you  talking  about 
ji  density  [360]  now,  when  you  say  porosity?" 
i      Mr.  Olson:     "Well,  I  don't  know,  to  be  honest 
i'  with  you. ' ' 

j      Mr.  Callaway:     "I  wouldn't  know,  no." 
i      Mr.  Olson:     "Now,  blow-holes,  gas-holes,  and  air- 
[1  holes  all  have  the  same  effect  on  the  metal ;  is  that 
|(  correct "? ' ' 

Mr.  Callaway:     "They  would." 

Mr.  Olson:  "They  are  all  substantially  the 
;  same*?" 

Mr.  Callaway:     "Yes,  they  are  all  the  same." 

Mr.  Olson:  "Now,  if  you  found  blow-holes  in 
;  any  of  these  castings,  did  you  use  the  casting,  or 
I  discard  it?" 

Mr.  Callaway:  "That  was  immediately  dis- 
I  carded." 
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Mr.  Olson:  "And  there  were  some  of  them  in 
this  particular  batch  which  were  discarded  because 
of  blow-holes;  is  that  correct?" 

Mr.  Callaway:     "There  was  none." 

Mr.  Olson:     "None  of  them?" 

Mr.  Callaway:     "No." 

Mr.  Olson :  ' '  Blow-holes  are  structural  defects  in 
steel  of  this  type,  are  they  not?" 

Mr.  Callaway:  "A  blow-hole  is  a  structural  de- 
fect in  any  steel." 

Mr.  Olson:  "And  a  blow-hole  in  steel  of  this 
type,  if  large  enough,  will  be  a  very  dangerous 
condition;  is  that  not  true?"  [361] 

Mr.  Callaway:  "No,  I  wouldn't  say  it  would  be 
a  dangerous  condition." 

Mr.  Olson:     "No  matter  how  large  they  are?" 

Mr.  Callaway:     "No  matter  how  large  they  are." 

Mr.  Olson:     "Or  how  small?" 

Mr.  Callaway :    "Or  how  small. ' ' 

Mr.  Olson:  "Or  how  many  there  are,  or  how 
few  there  are?" 

Mr.  Callaway:     "No." 

Mr.  Olson:  "They  are  still  not  a  dangerous  con- 
dition?" 

Mr.  Callaway:  "They  are  still  not  dangerous; 
does  he  say " 

Mr.  Olson:  "And  they  don't  constitute  a  dan- 
gerous or  structural  defect  in  the  steel?" 

Mr.  Callaway:     "No." 

Mr.  Olson:     "You  are  sure  of  that?" 
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Mr.  Callaway :  ' '  Not  in  this  particular  instance. ' ' 
Mr.  Olson:  "Now,  wouldn't  the  blow-holes,  if 
they  were  either  large  or  if  there  were  a  number  of 
them, — w^ouldn't  they  reduce  the  strength  of  the 
steeH" 

Mr.  Callaway:     "It  would  weaken  it,  but  it  would 
not  weaken  it  to  the  point  where  it  would  be  dan- 
gerous." 
Mr.  Olson:     "That  is  your  answer?" 
Mr.  Callaway:     "That  is  my  answer." 
Mr.  Olson:     "You  are  sure  of  that?" 
Mr.  Callaway:     "I  am  sure  of  that."  [362] 
Mr.   Olson:     "Under  no   circumstances   could   a 
blow-hole  weaken  the  steel  to  the  point  where  it 
-would  constitute  a  dangerous  structural  defect?" 

Mr.  Lopardo :     I  will  have  to  object  to  that  unless 
I  he  restricts  it  to  the  same  casting  in  issue  here. 
Mr,  Olson:     This  is  cross-examination. 
The  Court:     Go  ahead.   He  may  answer. 
Mr.    Olson:     "Will    you    answ^er    the    question, 
I  please?" 

Mr.  Callaway:     "I  have  never  seen  one  in  a  panel 
1  raiser  head. ' ' 

Mr.  Olson :     Page  137. 
Mr.  Callaway:     No. 

Mr.  Olson:     Oh,  yes.    Page  136,  line  20. 
"You  have  seen  blow-holes  in  the  steel,  in  other 
metals?" 

Mr.  Callaway:     "I  have  seen  it  in  cast  iron,  not 
cast  steel." 
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Mr.  Olson:     "Never  seen  it  in  steel f" 
Mr.  Callaway:     "Never  seen  it  in  steel." 
Mr.   Olson:     "Under  no   circumstances   could   a 
blow-hole  weaken  a  steel  casting  to  the  point  where 
it  would  constitute  a  dangerous  structural  defect?" 
Mr.  Callaway:     "No,  it  could  not;  not  the  way 
that  was  manufactured;  it  would  be  impossible." 
Mr.  Olson:     "Cast  steel?" 
Mr.  Callaway:     "That  is  right."  [363] 
Mr.   Olson:     "In  making   that   answer   you   are 
depending  on  your  knowledge  of  the  Gunite  Foun- 
dries, and  the  type  of  steel  foundry,  and  on  the 
castings  they  furnished;  is  that  right?" 
Mr.  Callaway:     "That  is  right." 
Mr.  Olson:     "Rather  than  on  your  own  knowl- 
edge?" 

Mr.  Callaway:  "I  am  depending  on  them,  as 
well  as  my  own  knowledge ;  because  I  know  them  to 
be  a  good  manufacturer  of  these  steel  castings,  good 
clean  castings." 

Mr.  Olson:  "And  you  know  of  your  own  knowl- 
edge that  blow-holes  could  not  constitute  a  struc- 
tural dangerous  condition  on  steel  castings  of  this 
type?" 

Mr.  Callaway:     "That  is  right;  they  could  not." 
Mr.  Olson:     "Now,  blow-holes  can  be  ascertained 
by  magnafluxing   or  taking  X-rays;   is   that   cor- 
rect?" 

Mr.  Callaway :     "A  magnaflux  is  a  test  for  crack." 
Mr.  Olson:     "Would  it  not  also  show  up  blow- 
holes, if  they  were  to  the  surface?" 
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Mr.    Callaway:     "If  they   were  to   the   surface, 
I  yes." 

'      Mr.  Olson:     "And  X-rays  would  show  up  blow- 
'.  holes  and  cracks,  both,  would  it  not?" 

Mr.  Callaway:     "That  is  right.   I  am  just  basing 
my  knowledge  on  what  I  know  of  X-raying  steel." 
Mr.  Lopardo:     "You  don't  have  any  experience 
with  that?" 

Mr.  Callaway:     "No,  I  don't."  [364] 
Mr.  Olson:     "But  you  never  used,  in  connection 
with  your  company  here,  the  defendant,  either  of 
those  tests,  magnaflux  or  X-ray?" 

Mr.   Callaway:     "Not  magnaflux;   we   discussed 
X-rays  more  already." 

Mr.  Olson:     "Did  you  ever  use  X-rays?" 
Mr.   Callaway:     "I  don't  know  how  to  use  an 
X-ray  machine." 

Mr.  Olson:     "Did  your  company,  as  a  matter  of 

J  practice,  during  the  time  you  got  these  castings  in 

i  and  had  them  in  your  storage  bin,  ever  have  them 

X-rayed,  aside  from  this  one  time  trying  to  deter- 

I   mine  whatever  you  mentioned  here   a  while   ago, 

the  date  of  which " 

I       Mr.  Callaway:     "I  don't  know  the  date." 

Mr.  Olson:  "Was  the  particular  casting  from 
which  this  particular  panel  raiser  head  in  question 
was  manufactured,  was  that  casting  ever  X-rayed, 
to  your  knowledge,  by  anybody  in  connection  with 
your  company,  or  for  your  company;  yes  or  no?" 
Mr.  Callaway:     "This  particular  one?" 
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Mr.  Olson:     "Yes." 

Mr.  Callaway:    "No,  it  was  not  X-rayed." 

Mr.  Olson:  "Was  it  tested  in  any  other  way  for 
blow-holes,  or  anything  else  of  that  kind?" 

Mr.  Callaway:  "It  was  inspected  and  checked 
for  blow-holes  during  the  operations."  [365] 

Mr.  Olson :  ' '  Was  any  test  made  with  magnesium 
— was  any  test  made  for  magnesium,  phosphorus  or 
sulphur  content  in  that  particular  casting?" 

Mr.  Lopardo:  That  is  objected  to  on  the  ground 
that  question  has  been  asked  already. 

Mr.  Olson:     I  think  it  has. 

The  Court:     All  right. 

Mr.  Olson:  "You  have  no  knowledge  of  the  tests 
that  were  made  at  the  foundry  at  all,  do  you?" 

Mr.  Callaway:     "No." 

Mr.  Olson :  ' '  Well,  were  any  tests  made  by  or  for 
your  company  which  would  determine  what  the 
composition  of  the  casting  in  question  was,  prior  to 
the  time  you  made  it  up?" 

Mr.  Lopardo:  I  object  to  that  on  the  ground  it 
has  already  been  answered. 

Mr.  Olson:    That  one  hasn't. 

Mr.  Lopardo:  I  would  like  to  object  on  the 
further  ground,  your  Honor 

Mr.  Callaway :  It  has  already  been  sustained  and 
withdrawn. 

Mr.  Olson:  That  is  a  different  question,  Mr. 
Callaway. 

Mr.  Callaway:     I  don't  know  where  a^ou  are. 


vs.  William  J.  Byrne  395 

(Deposition  of  Charles  E.  Meissner.) 

Mr.  Olson:  The  question  I  withdrew  is  not  the 
question  I  just  asked. 

Mr.  Callaway:     Where  are  you? 

Mr.  Olson:     I  am  on  page  140  at  the  bottom. 

^'Well,  were  any  tests  made  by  or  for  your  com- 
pany which  would  determine  what  the  composition 
of  the  casting  in  question  was,  prior  to  the  time  you 
made  it  up?" 

Mr.  Callaway:  "When  I  placed  this  order  I 
order  cast  steel." 

Mr.  Olson:  "Yes;  did  your  company  make  any 
test  of  the  composition  of  that  casting,  after  you 
got  it, — the  composition  of  the  casting?" 

Mr.  Callaway :     ' '  After  we  got  it  ?  " 

Mr.  Olson:     "After  you  got  it?" 

Mr.  Callaway:     "No." 

Mr.  Olson:  "At  any  time  before  the  head  was 
delivered,  were  any  tests  made  of  the  composition  of 
the  casting?" 

Mr.  Callaway:     "Not  to  my  knowledge." 

Mr.  Olson:  "If  there  had  been  any  such  tests, 
you  would  have  known  about  them,  would  you?" 

Mr.  Callaway:     "Yes,  I  would  say  so." 

Mr.  Olson:  "It  was  not  the  standard  practice, 
though,  to  make  any  tests?" 

Mr.  Callaway:  "No.  I  might  add,  it  was  not 
necessary,   out  of  cast  steel." 

Mr.  Olson:  "Was  an  open  hearth  or  electric 
furnace  used  in  casting  the  steel ;  do  you  know  which 
one  was  used?" 
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Mr.  Callaway:  "That  I  cannot  say,  how  that 
metal  was  prepared."  [367] 

Mr.  Olson:  "Don't  you  know  that  the  electric 
furnace  method  is  far  superior?" 

Mr.  Callaway:  "I  am  no  foundry  man,  as  well 
as  metallurgist." 

Mr.  Olson:  "Then  your  answer  is,  you  don't 
know,  all  right." 

Then  the  question:  "What  was  the  method  of 
casting  employed;  were  steel  molds  or  centrifugal 
casts  used*?" 

Mr.  Callaway :  "I  cannot  say  what  their  methods 
of  casting  it  are." 

Mr.  Olson:  "You  don't  know  if  centrifugal  casts 
were  used  the  segregation  in  the  metal  would  be  less ; 
you  don't  know  that?" 

Mr.  Callaway:     "I  could  not  say." 

Mr.  Olson:  "What  would  be  the  effect  of  having 
nearly  twice  the  amount  of  phosphorus  in  one  arm 
of  the  panel  raiser  head  as  against  another  arm; 
I  am  talking  about  the  particular  panel  raiser  head 
you  manufactured?" 

Mr.  Callaway:  "I  couldn't  say  whether  it  would 
make  any  difference,  being  out  of  cast  steel." 

Mr.  Olson:  "No  difference,  whether  the  phos- 
phorus content  in  one  arm  is  twice  that  in  the 
other?" 

Mr.  Callaway:  "As  far  as  operation  is  concerned, 
no;  on  the  operation,  none." 

Mr.  Olson:  "If  the  phosphorus  were  double 
in  one  arm  [368]  than  in  the  other?" 
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Mr.  Callaway:  "It  would  not  have  any  bear- 
ing." 

Mr.  Olson:  "Wouldn't  it  make  the  steel  more 
brittle,  with  either  of  those  elements  increased?" 

Mr.  Callaway:  "That  head  is  designed  for  ordi- 
nary usage;  if  it  were  for  extraordinary  use,  or 
abuse,  it  might  not  stand  up." 

Mr.  Olson:  "Then,  an  extraordinary  amount  of 
either  sulphur  or  phosphorus  would  constitute  a 
defect  in  iron  or  steel?" 

Mr.  Callaway:     "I  don't  think  so." 

Mr.  Olson:     "Is  your  answer  no?" 

Mr.  Callaway:  "My  answer  is  no,  using  it  as 
it  is  supposed  to  be  used." 

Mr.  Olson:  "What  method  of  heat  treatment 
was  used  in  respect  to  this  particular  casting,  was 
the  casting  quenched  in  water,  or  in  oil,  or  was  it 
allowed  to  cool  in  the  air?" 

Mr.  Lopardo:     "How  would  he  know  that?" 

Mr.  Olson:     "I  don't  know." 

Mr.  Callaway:  "That  question  would  not  apply 
to  this  head;  there  is  no  heat  treatment  on  the 
head." 

Mr.  Olson:     "On  the  casting?" 

Mr.  Callaway:  "I  don't  know  about  the  cast- 
ing." 

Mr.  Olson:  "You  don't  know  which  method  was 
used?" 

Mr.  Callaway:     "I  couldn't  say;  I  don't  know." 

Mr.  Lopardo:  "He  doesn't  know  whether  either 
method  was  used." 
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Mr.  Callaway:     "I  am  no  foundry  man." 

Mr.  Olson:  "What  is  the  effect  of  the  addition 
of  silicon  to  steel,  do  you  knowT' 

Mr.  Callaway:     "I  don't  know." 

Mr.  Olson:  "Doesn't  it  tend  to  make  steel 
brittle?" 

Mr.  Callaway:     "I  don't  know." 

Mr.  Olson:  "And  if  too  much  silicon  or  pho- 
phorus  or  sulphur  is  added,  won't  it  make  the  steel 
brittle  to  the  point  where  it  will  snap  and  break 
very  easily?" 

Mr.  Callaway:  "No,  I  don't  say  it  would  break 
or  snap  in  ordinary  usage." 

Mr.  Olson:  "But  the  question  is,  wouldn't  the 
addition  of  any  of  those  three  elements  make  the 
steel  brittle,  so  that  it  would  snap  more  easily  than 
it  should?" 

Mr,  Callaway:  "No,  not  in  this  particular  head, 
using  it  as  it  is  supposed  to  be  used." 

Mr.  Olson:  "But  it  would  decrease  the  strength 
of  steel,  wouldn't  it,  if  any  of  those  were  used  in 
excess?" 

Mr.  Callaway:  "Not  where  it  would  make  any 
difference  in  this  head." 

Mr.  Olson:  "It  wouldn't  make  any  difference, 
no  matter  how  much  sulphur  or  phophorus  or  silicon 
was  added? 

"Would  the  addition  of  any  one  in  excess  make 
any  difference?"  [370] 

Mr.  Callaway:  "They  can  go  to  one  extreme  or 
another;  but  the  normal  amount  in  this  casting,  it 
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would  not  make  any  difference,  a  few  points  one  way 

or  the  other,  in  this  head." 

Mr.  Olson:  ''But  suppose  it  were  found  to  be 
doubled' 

Mr.  Callaway:  "That  wouldn't  make  any  differ- 
ence." 

Mr.  Olson:     ''Now,  let  me  make  this  clear,  so  I 

am  sure  you  don't  misunderstand  me:     If  it  were 

double  the  normal  content,  for  any  one  of  the  three 

elements,  sulphur,  phosphorus  or  magnesium,  that 

Hj  wouldn  't  make  any  difference  ?  " 

Mr.  Callaway:  "That  wouldn't  make  any  differ- 
ence in  this  particular  head,  using  it  as  it  was 
supposed  to  be  used." 

Mr.  Olson:  "But  it  would  tend  to  make  the 
head  more  brittle'?" 

Mr.  Callaway :  ' '  Not  to  the  point  where  it  would 
make  any  difference." 

Mr.  Olson:  "But  still,  it  would  tend  to  make 
the  head  more  brittle?" 

Mr.  Callaway:  "Not  where  it  would  make  any 
difference. ' ' 

The  Court:  He  is  asking  the  same  question  and 
he  gets  the  same  answer.  They  have  educated  each 
other, 

Mr.  Olson:     This  is  page  146,  your  Honor. 

"Now,  your  company  did  all  the  machining  on 
this  particular  panel  raiser  head;  is  that  corect?" 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:     "It  was  not  sent  out  to  be  done'?" 
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Mr.  Callaway:     ^'No,  we  did  it  aU." 

Mr.  Olson:  "As  a  matter  of  fact,  isn't  it  a  com- 
mon occurence  in  machining  this  type  of  casting  to 
find  blow-holes  occasionally?" 

Mr.  Callaway:  "No,  it  is  not,  in  that  type  of 
casting. ' ' 

Mr.  Olson:  "What  is  done  with  this  type  of 
casting  if  a  blow-hole  was  discovered?" 

Mr.  Callaway:  "If  it  was  discovered,  the  men 
have  orders  to  discard  it;  but  I  have  never  dis- 
covered any  yet  in  this  lot,  these  heads." 

Mr.  Olson:  "Are  blow-holes  easily  discovered 
in  steel  such  as  this?" 

Mr.  Callaway:  "I  would  say  you  could  see  them, 
if  they  were  there." 

Mr.  Olson:  "That  is,  they  would  be  visible  on 
inspection  to  the  naked  eye?" 

Mr.  Callaway:     "If  they  were  there." 

Mr.  Olson :     ' '  Without  a  microscope  ? ' ' 

Mr.  Callaway :     ' '  That  is  right. ' ' 

Mr.  Olson:  "You  wouldn't  even  need  glasses,  if 
you  had  ordinary  eyesight  ? ' ' 

Mr.  Callaway:     "That  is  right." 

Mr.  Olson:  "After  assembling  the  panel  head; 
that  is,  after  [372]  placing  the  knives  on  the  casting, 
and  the  one  part.  No.  2,  over  No.  1,  w^hat,  if  any, 
tests  are  made  on  the  whole  assembly  unit,  before 
it  is  sent  out  to  be  sold,  any?" 

Mr.  Callaway:  "They  are  inspected  and  balanced 
by  me." 
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Mr.  Olson:  "They  are  not  actually  run  in  opera- 
tion, however  r' 

Mr.  Callaway:     "They  are  not  run  in  operation." 

Mr.  Olson:  "And  this  particular  panel  raiser 
head  was  not  ran  in  operation"?" 

Mr.  Callaway:  "That  was  not  tried  out  in  our 
shop." 

Mr.  Olson :  "And  no  test  was  made,  in  the  nature 
of  an  operating  test;  is  that  right"?" 

Mr.  Lopardo:  I  would  like  to  object  to  that  on 
the  ground  it  has  been  asked  and  answered  twice. 

Mr.  Olson:  This  question  has  never  been  asked 
in  this  whole  record. 

The  Court:     Go  ahead. 

Mr.  Callaway:  "Like  it  would  be  used  by  this 
customer  in  California'?" 

Mr.  Olson:  "That's  right;  like  it  would  be  used 
by  anybody,  using  it  for  normal  purposes," 

Mr.  Callaway:     "No,  there  was  no  test  made." 

Mr.  Olson:     "You  understand  the  question?" 

Mr.  Callaway:  "You  want  to  know  if  it  was 
tried  out  on  a  wood  j^anel  on  the  shaper  in  our 
shop"? — No,  no  tests  were  [373]  made  like  that." 

Mr.  Olson:     "Like  a  customer  would  use  if?" 

Mr.  Callaway:     "No,  no  test  was  made  like  that." 

Mr.  Olson :     ' '  And  you  understand  the  question  ? ' ' 

Mr.  Callaway :     ' '  That  is  right. ' ' 

Mr.  Olson:     Let  me  add  something  here. 

Mr.  Callaway :  You  had  better  read  the  part  you 
are  going  to  add  to. 
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Mr.  Olson:  "If  there  are  a  number  of  small 
blow-holes  in  any  steel  casting  of  the  type  we  have 
mentioned  here,  it  will  weaken  the  strength  of  the 
steel ;  is  that  not  a  fact  ? 

"Let  me  add  something  to  that:  "As  contrasted 
to  anyother  casting  of  the  same  type,  size,  shape,  and 
all  have  the  same  components,  in  which  there  are 
no  blow-holes;  that  is,  as  between  the  casting  with 
blow-holes  and  the  casting  without  blow-holes,  the 
one  with  blow-holes  is  the  weaker;  is  that  true?" 

Mr.  Callaway:  "That  is  true;  but  when  you  are 
talking  about  blow-holes  I  would  like  to  talk  about 
blow-holes  in  this  head." 

Mr.  Olson:  "We  are  not  concerned  with  blow- 
holes in  this  head." 

Mr.  Callaway:     "It  is  bound  to  be  weaker." 

Mr.  Olson:  The  bottom  of  page  150,  Mr.  Calla- 
way. 

"Among  the  various  causes  that  you  mentioned, 
which  could  [374]  cause  breakage  of  a  head  of  this 
kind,  or  of  the  particular  head  in  question  here, — 
you  didn't  use  those  terms;  but  striking  a  hard 
object  in  the  wood  would  do  it,  wouldn't  it, — strike 
a  knot,  striking  a  nail?" 

Mr.  Callaway:  "On  a  piece  of  steel  like  this, 
working  on  a  knot,  no;  a  nail  or  a  heavy  iron  object 
in  it  might." 

Mr.  Olson:  "All  right;  an  improper  operation  of 
the — what  is  the  name  of  that  machine,  spindle, 
shaper?" 
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Mr.  Callaway:  ''Shaper;  spindle  is  a  rod  where 
the  head  would  slip  over." 

Mr.  Olson:  ''Just  a  minute,  I  can  look  it  up;  I 
want  to  know  what  the  machine  was  that  this  thing 
was  mounted  on?" 

Mr.  Callaway:     "A  tenoner  or  shaper." 

Mr.  Olson:  "Wasn't  this  mounted  on  a  double 
spindle  shaper?" 

Mr.  Callaway:     I  don't  find  that. 

Mr.  Olson:  Page  151,  line  8.  The  answer  is  at 
line  10. 

Mr.  Callaway :  "A  double  spindle  shaper,  or  ten- 
oner,  or  single  spindle  shaper;  either  one  of  the 
three." 

Mr.  Olson:  "If  the  particular  head  in  question 
were  momited  on  a  double  spindle  shaper,  and  it 
was  not  operated  properly,  that  could  cause  the 
head  to  break?" 

Mr.  Callaway:     "It  could." 

Mr.  Olson:  "And  defective  steel  could  cause  the 
head  to  [375]  break,  couldn't  it?" 

Mr.  Callaway:     "No,  it  could  not." 

Mr.  Olson:  "Defective  steel  could  never  cause 
the  head  to  break?" 

Mr.  Callaway:  "Not  a  head  designed  the  way 
this  is,  cutting  a  light  cut  out  of  wood,  it  could  not, ' ' 

Mr.  Olson:  "I  said  just  that  one  fact,  if  the 
steel  were  defective;  I  am  not  asking  you  to  admit 
it  was  defective,  but  if  the  steel  were  defective,  that 
could  cause  it  to  break,  couldn't  it?" 
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Mr.  Callaway:     "No." 

Mr.  Olson:  "It  could  never  break  because  of 
defective  steel?" 

Mr.  Callaway:    "No." 

Mr.  Olson:  "Now,  if  you  knew  that  there  was  a 
blow-hole  in  the  arm  which  broke  in  this  case  would 
that  make  any  difference  in  your  answer?" 

Mr.  Callaway:  "That  wouldn't  make  any  differ- 
ence." 

Mr.  Olson:  "If  you  knew  there  was  a  blow-hole 
right  straight  through  the  point  where  it  broke?" 

Mr.  Callaway:  "That  wouldn't  make  any  differ- 
ence." 

Mr.  Olson:  "Will  you  tell  us,  please,  whether 
an  excess  of  magnesium,  phosphorus,  or  sulphur, 
could  cause  the  head  to  break?" 

Mr.  Callaway:     "No."  [376] 

Mr.  Olson:  "Now,  do  you  know  the  operating 
revolutions  per  minute,  what  would  be  normal  for 
the  use  of  this  head?" 

Mr.  Callaway:  "What  would  be  normal  safety 
rpm  would  be  about " 

Mr.  Olson:  "By  rpm  you  mean  revolutions  per 
minute?" 

Mr.  Callaway:  "Yes;  say  from  3200  to  7200 
would  be  safe  normal  operating  speed." 

Mr.  Olson:  "And  you  might  possibly  even  go  to 
10,000  on  soft  pine  lumber,  is  that  right, — safely?" 

Mr.  Callaway:  "Oh,  yes;  there  is  a  safety  mar- 
gin that  it  would  sustain  beyond  that  7200,  yes." 
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Mr.  Olson:     "Up  to  10,000  rpm^' 

Mr.  Callaway:  "You  could  operate  it;  I  cannot 
say  you  could  operate  it  as  safely  as  on  7200." 

Mr.  Olson:  "But  without  nails,  knots,  or  gravel, 
you  could  operate  up  to  7200?" 

Mr.  Callaway:  "You  could  operate;  but  I  would 
not  say  operate  it  safely." 

Mr.  Olson:     "What  would  be  the  safe  limits?" 

Mr.  Callaway:     "7200,  top  limit." 

Mr.  Olson:     "That  is  the  maximum?" 

Mr.  Callaway :  ' '  That  is  the  approximate  recom- 
mended maximum  speed ;  different  shapers  run  dif- 
ferent speed." 

Mr.  Olson:  "The  recommended  speed  of  7200, 
wasn't  it ;  where  was  the  maximum  of  safety?"  [377] 

Mr.  Callaway :  ' '  There  is  a  margin  of  safety  was 
beyond  that." 

Mr.  Olson:     "Yes,  up  to  10,000  rpm?" 

Mr.  Callaway:  "Yes,  easily;  but  your  safety  is 
decreasing  when  you  go  up  that  high." 

Mr.  Olson:  "But  still,  in  soft  pine  lumber,  with- 
out knots  or  other  obstructions  in  the  line,  up  to 
10,000  rpm  would  be  safe  for  normal  operating, 
if  the  machine  is  in  proper  adjustment,  and  all 
that;  is  that  right? 

Mr.  Callaway:  "Soft  pine  would  not  have  any- 
thing to  do  with  it ;  it  is  such  a  shear  cutting  there 
it  would  cut  hard  or  soft." 

Mr.  Olson:  "3200  to  7200  is  the  normal  recom- 
mended range,  is  that  right?" 
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Mr.  Callaway:     "About  that,  yes." 

Mr.  Olson:  "Give  me  a  figure, — a  thousand  over, 
five  hundred  over  ? ' ' 

Mr.  Callaway:  "You  could  probably  run  beyond 
20,000;  I  am  not  saying  it  would  be  safe." 

Mr.  Olson:  "I  am  talking  about  to  operating 
maximum. ' ' 

Mr.  Callaway:  "I  am  saying  7200,  maybe  7500 
will  be  safe;  I  am  not  saying  anything  over  will 
be  safe." 

Mr,  Olson:  "Now,  in  making  these  heads,  you  do 
know,  do  you  not,  that  if  the  casting  is  defective 
that  might  constitute  a  danger  to  the  workman 
operating  the  head?"  [378] 

Mr.  Callaway:     "No,  there  is  no  danger." 

Mr.  Olson:     "Even  if  the  head  is  defective?" 

Mr.  Callaway:  "What  do  you  mean  by  defec- 
tive?" 

Mr.  Olson:  "Well,  let  us  assume  that  the  head 
has  a  crack  through  it,  a  blow-hole  through  it,  half- 
way through  the  arm,  would  that  be  dangerous  to 
operate?" 

Mr.  Callaway:  "That  would  not  be  dangerous 
under  normal  usage,  no." 

Mr.  Olson:     "It  would  not?" 

Mr.  Callaway:     "It  would  not." 

Mr.  Olson:     "You  are  sure  of  that,  are  you?" 

Mr.  Callaway:  "I  am  sure  of  that,  under  nor- 
mal usage." 

Mr.  Olson:     "Positive?" 


vs.  William  J.  Byrne  407 

(Deposition  of  Charles  E.  Meissner.) 

Mr.  Callaway:  "Positive;  because  that  cut  is  so 
Hght." 

Mr.  Olson:  ''All  right;  suppose  it  hit  an  unseen 
knot  in  the  wood^" 

Mr.  Callaway:  "A  knot  would  make  no  diff :er- 
ence." 

Mr.  Olson:     I  just  lost  you  here. 

Mr.  Callaway:     Page  156. 

Mr.  Olson:     You  are  on  page  156^ 

Mr.  Callaway:  Yes.  That  is  where  the  question 
was  answered. 

Mr.  Olson:  "Knots  are  encountered  occasionally 
in  woodworking*?" 

Mr.  Callaway:     "Oh,  yes." 

Mr.  Olson:  "And  sometimes  even  nails  or 
gravel?"  [379] 

Mr.  Callaway :     ' '  That  is  possible. ' ' 

Mr.  Olson:  "Would  nails  or  gravel  halfway 
through  it?" 

Mr.  Callaway:  "I  couldn't  answer  a  question 
like  that;  I  wouldn't  know  what  size  nail." 

Mr.  Olson:  "Would  size  of  the  nail  make  any 
difference?" 

Mr.  Callaway:  "Say,  for  instance,  they  had  a 
big  spike  in  there,  on  the  end  of  a  two  by  four." 

Mr.  Olson:     "That  would  be  dangerous?" 

Mr.  Callaway:     "That  would  be  dangerous." 

Mr.  Olson:  "In  case  the  head  strikes  a  big  spike, 
or  some  other  obstruction,  it  could  disintegrate  and 
blow  all  to  pieces;  couldn't  that  happen?" 
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Mr,  Callaway:  *'It  is  not  designed  for  metal 
cutting. ' ' 

Mr.  Olson:  "But  that  could  happen,  couldn't 
it?" 

"Do  you  know  whether  that  could  happen?" 

Mr.  Callaway:  "I  never  heard  of  an  instance 
where  you  ran  into  a  spike. ' ' 

Mr.  Olson:  "Please  answer  the  question:  If  it 
would  hit  a  spike,  with  the  defective  head  I  have 
described, " 

Mr.  Callaway:  "I  couldn't  answer  that;  I  don't 
know,  that  is  hard  to  say." 

Mr.  Olson:     You  are  one  ahead  of  me. 

"Please  answer  the  question:  If  it  would  hit  a 
spike,  with  the  defective  head  I  have  described, " 

Mr.  Callaway:  "I  couldn't  answer  that;  I  don't 
know,  [380]  that  is  hard  to  say. ' ' 

Mr.  Olson:  Now  they  are  just  squabbling..  Let's 
go  to  page  158,  Mr.  Callaway. 

"Assummg  that  the  arm  down  here  at  the  base, 
between  where  the  arm  joins  onto  the  rest  of  the 
casting, — assume  there  were  a  blow-hole  in  there, 
and  assume  that  that  was  maybe  one-quarter  inch 
long,  and  varied  in  width  from,  oh,  two  or  three 
thousandths,  up  to  maybe  .040  or  .050  of  an  inch, 
and  so  extended  through  the  width  for  perhaps 
.010  or  .015  of  an  inch,  would  that  constitute  a 
dangerous  condition  in  the  head,  under  normal 
usage?" 

Mr.  Callaway:     "Assume  he  hits  a  spike?" 
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Mr.  Olson:  "No,  under  normal  usage;  forget  all 
about  spikes." 

Mr.  Callaway:  "No,  under  normal  usage  that 
would  not  be  a  dangerous  condition  to  operate  that 
head." 

Mr.  Olson:     "You  are  sure  of  that?" 

Mr.  Callaway:     "I  am  sure  of  that." 

Mr.  Olson:  "And  assume  it  hit  a  sj^ike  or  a 
knot  or  a  nail,  would  it  then  constitute  a  dangerous 
condition?" 

Mr.  Callaway:  "A  knot,  no;  spikes,  I  couldn't 
answer.  I  don't  know  how  that  spike  is  aranged 
in  that  wood;  I  don't  know  how  the  operator  is 
speed  the  lumber,  or  how  fast;  I  couldn't  answer." 

It  is  quarter  to  five,  Mr.  Olson.  [381] 

The  Court:  Do  not  look  at  the  clock.  I  am 
going  to  finish. 

Mr.  Callaw^ay :     That  is  the  reason  I  mentioned  it. 

Mr.  Olson:  Are  we  going  to  finish  it  all  tonight, 
your  Honor? 

The  Court:  All  the  testimony  will  be  finished 
tonight, 

Mr.  Olson :     I  am  trying  to  eliminate  as  much 

The  Court:     I  am  not  rushing  you. 

Mr.  Olson :     I  will  have  to  put  this  in. 

Page  159,  Mr.  Callaway. 

"Yes;  now  I  am  going  to  ask  you  to  assume  the 
following  facts, — now,  please  bear  in  mind  that 
this  has  nothing  to  do  with  your  particular  case,  it 
is  not  your  particular  head,  although  it  may  sound 
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that  way;  but  if  you  will  listen  carefully,  these  are 
all  assumed  facts,  simply  for  the  purpose  of  the 
question;  assume  the  following  facts:  That  on  or 
about  October  28,  1948,  in  or  near  Los  Angeles, 
California,  a  workman  is  using  a  new  Champion 
panel  raiser  head  with  a  1-1/4  inch  bore,  right  hand, 
designed  and  manufactured  by  your  company  for 
cutting  lumber;  that  this  panel  raiser  head  has  an 
upper  and  lower  cutter,  which  has  been  properly 
installed  upon  a  double  spindle  shaper;  this  panel 
raiser  head  has  had  less  than  three  hours  use;  it  is 
operated  up  to  that  time  without  any  difficulty,  and 
in  perfect,  normal  and  proper  fashion ;  the  workman 
or  operator  [382]  is  using  this  panel  raiser  head 
upon  new  soft  pine  lumber  containing  no  gravel, 
nails,  or  other  hard  objects;  he  is  cutting  the  lumber, 
or  shaping  it  to  make  a  door;  he  is  using  ordinary 
and  reasonable  care  for  his  own  safety  in  such 
operation;  now,  if  that  panel  raiser  head  had  been 
manufactured  with  ordinary  and  reasonable  care, 
inspected  with  ordinary  and  reasonable  care,  in- 
stalled with  ordinary  and  reasonable  care,  upon  a 
double  spindle  shaper,  and  if  the  installation  had 
been  inspected  and  found  proper,  and  if  it  had 
operated  and  been  found  proper  for  over  two  hours 
prior  to  the  time  in  question,  and  if  at  the  time  in 
question  it  was  being  operated  with  ordinary  and 
reasonable  care  and  without  striking  any  hard  ob- 
ject, such  as  a  nail,  stone,  or  other  hard  objection 
in  the  wood,  no  breakage  of  or  damage  to  the 
raiser  head  would  result,  would  it?' 
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Mr.  Callaway:     "Under  normal  usage,  no." 

Mr.  Olson:     Page  161. 

"Now  a  further  question:  Under  those  circum- 
stances which  I  have  detailed,  the  panel  raiser  head 
would  not  break  and  disintegrate,  would  it^" 

Mr.  Callaway:     "Under  normal  usage,  no." 

Mr.  Olson:  The  answer  is  "No."  At  the  bottom 
of  page  161. 

Mr.  Callaway:     That  is  where  I  am  reading. 

Mr.  Olson:  You  said,  "Under  normal  usage, 
no."  [383] 

Mr.  Callaway:     All  right.    "No." 

Mr.  Olson:  "And  the  circumstances  I  have  de- 
sribed  are  what  you  would  term  normal  operation, 
are  they  not?" 

Mr.  Callaway:  "If  everything  is  right,  and  we 
know  it  to  be  right,  and  I  should  know  it, " 

Mr.  Olson:  "I  am  talking  about  the  elements 
that  I  detailed ;  they  are  all  what  you  would  include 
in  normal  operation;  if  not,  tell  me." 

Mr.  Lopardo:  "Do  you  remember  all  the  ele- 
ments to  that  question?" 

Mr.  Olson:  They  are  quibbling  now.  Page  163, 
at  the  top,  Mr.  Callaway. 

Mr.  Callaway:     "I  would  say  yes." 

]\ir.  Olson:  "And  under  that  kind  of  operation, 
under  those  circumstances,  the  head  would  not 
break,  in  normal  usage  ? ' ' 

Mr.  Callaway:     "In  normal  use,  no." 


414  Woodworkers  Tool  Works,  etc. 

(Deposition  of  Charles  E.  Meissner.) 
9:11;  that  is  all  right." 

This  deposition  commenced  at  10:00  o'clock  in 
the  morning. 

The  Court :  That  serves  him  right,  to  have  talked 
so  much.  [386] 

Mr.  Olson :    We  are  nearly  through. 

"Now,  at  the  time  your  company  manufactured 
the  particular  head  in  issue  here,  you  knew  that 
it  would  be  operated  by  a  workman;  isn't  that 
right  r' 

Mr.  Callaway :    ' '  Oh,  yes. ' ' 

Mr.  Olson:  "And  you  also  knew  at  that  time 
that  unless  it  was  structurally  sound  that  it  might 
break  and  injure  somebody;  is  that  true,  unless  it 
was  structurally  sound — that  it  might  break  and 
injure  somebody?" 

Mr,  Callaway:    "It  was  structurally  sound." 

Mr.  Olson:  "Answer  my  question:  You  knew 
at  the  time  you  made  it  that  if  it  were  not  struc- 
turally sound  it  might  break  and  injure  some- 
body?" 

Mr.  Callaway:  "What  do  you  mean,  not  struc- 
turally sound?" 

Mr.  Olson:  "What  do  you  mean  by  structurally 
sound?" 

Mr.  Callaway:  "Structurally  sound  is  the  way 
we  make  them,  design  it." 

Mr.  Olson:  "Then  you  knew  unless  the  head 
was  structurally  sound  it  might  break  and  injure 
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somebody;  you  know  that  is  the  case  of  every  tool 
[  you  make?" 

Mr.   Callaway:     "They  are  structurally  sound; 
;  they  are  inspected." 

Mr.  Olson:  "Let  us  forget  this  particular  head, 
for  the  moment:  You  and  I  don't  see  eye  to  eye, 
because  you  think  I  am  trying  to  do  one  thing,  when 
I  am  trying  to  do  another.  [387] 

"In  the  case  of  any  tool  that  your  company 
makes,  if  it  is  not  structurally  sound,  if  it  is  not 
properly  made,  it  may  be  unsafe  for  the  person  who 
uses  it — you  know  that,  don't  you?" 

Mr.  Callaway:  "If  it  is  not  structurally  sound, 
yes." 

Mr.  Olson:  "And  if  this  particular  head  had 
turned  out  not  to  be  structurally  sound,  it  might 
injure  somebody;  isn't  that  true?" 
;:  Mr.  Callaway:  "No,  not  the  way  it  is  designed." 
*  Mr.  Olson:  "Assume  for  the  moment  it  is  struc- 
turally unsound,  it  is  possible  that,  being  struc- 
turally unsound,  it  could  harm  somebody;  isn't  that 
right  ? 

"At  the  time  you  made  this  particular  head  you 
knew  if  it  were  not  structurally  sound  it  would  be 
unsafe  ? ' ' 

Mr.  Callaway:  "If  I  could  see  it — it  was  not 
unsound." 

Mr.  Olson:  "Forget  this  particular  head;  any 
head  that  your  company  ever  made,  if  it  was  not 
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structurally    sound,    might   become    unsafe    to    the 

user?" 

Mr,  Callaway:  "If  it  was  structurally  unsound, 
that  we  could  see  it,  it  would  never  pass  our  in- 
spection. ' ' 

Mr.  Olson:  ''But  if  it  had  been  structurally 
unsound,  and  it  had  got  by  through  some  accident, 
it  would  be  unsafe,  wouldn't  if?" 

Mr.  Callaway:  "No,  it  would  not  be  unsafe, 
the  way  that  is  constructed."  [388] 

Mr.  Olson:  "You  mean  it  would  be  unsafe  if  it 
were  improperly  constructed?" 

Mr.  Callaway:     "It  was  properly  constructed." 

Mr.  Olson:  "I  am  not  talking  about  this  par- 
ticular head;  any  head,  if  the  steel  had  blow-holes 
in  it,  it  might  become  unsafe  to  the  user;  isn't  that 
true?" 

Mr.  Callaway:     "No." 

Mr.  Olson:  "Why  do  you  inspect  it  for  blow- 
holes, because  it  might  be  unsafe  with  blow-holes?" 

Mr.  Callaway:  "We  just  take  those  precautions; 
when  a  man  is  turning " 

Mr.  Olson:  "And  you  would  throw  a  head  out 
that  had  blow-holes  ? ' ' 

Mr.  Callaway:  "I  have  never  thrown  one  out; 
but  I  would,  yes,  if  I  could  see  it." 

Mr.  Olson:  "And  the  reason  is  because  it  would 
be  structurally  unsafe,  isn't  that  right?"  ^ 

Mr.  Callaway:    "Yes,  it  would  be  unsafe."        iM 

Instead  of  reading  all  that  quibbling  back  and 
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forth,  if  you  would  get  to  the  meat  of  the  cocoa- 
nut 

Mr.  Olson:  I  am  trjdng  to,  but  there  is  some 
of  this  I  want  the  jury  to  hear.  The  bottom  of  page 
170,  Mr.  Callaway. 

"Would  the  presence  of  the  conditions  I  have 
indicated;  that  is,  first,  a  blow-hole  or  gas  pocket 
in  the  base  of  the  arm ;  secondly,  a  high  phosphorus 
and  silicon  content — would  [389]  those  indicate  im- 
proj^er  heating  of  the  casting?" 

Mr.  Callaway:     ''That  I  couldn't  say," 

Mr.  Olson:  "Would  they  indicate  improper  cool- 
ing of  the  casting?" 

Mr.  Callaway:     "I  couldn't  say." 
■    Mr.  Olson:     "Or  treating  of  the  casting  in  any 
way?" 

Mr.  Callaway:    "I  don't  know." 

tMr.  Olson:  "Or  manufacture  of  the  casting?" 
Mr.  Callaway:  "I  don't  know." 
Mr.  Olson:  "As  a  matter  of  fact,  the  conditions 
that  I  have  just  described;  that  is,  the  break,  the 
blow-hole  or  gas  pocket  in  the  arm  at  the  base  of 
the  arm,  and  the  high  phosphorus  and  silicon  con- 
tent, w^hich  is  double  in  that  arm  at  that  point  what 
it  was  in  the  other  arm,  constitutes  a  dangerous 
condition  in  the  casting,  do  they  not?" 

Mr.  Callaway:     "I  would  not  say  it  constituted 
a  dangerous  condition  in  this  casting." 
Mr.  Olson:     Page  173,  top  of  the  page. 
"Now,  an  excess  of  silicon  or  sulphur  or  phos- 
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phorus  in  the  casting  could  not  be  determined  by 
everybody,  by  ordinary  workmen  in  using  the  head, 
could  it?" 

Mr.  Callaway:     Is  that  page  173? 

Mr.  Olson:    Yes.    Line  7. 

Mr.  Callaway:  "An  average  fellow  working  in 
a  mill,  running  panel  raiser  heads,  in  our  head  he 
would  not  know  if  [390]  it  was,  or  not." 

Mr.  Olson:  "He  would  not  know  whether  it  was 
sound  or  whether  it  was  dangerous?" 

Mr.  Lopardo:  I  object  to  that  on  the  ground 
it  calls  for  speculation. 

Mr.  Olson:     The  witness  answered  the  question. 

The  Court:    Overruled. 

Mr.   Callaway:     "He  wouldn't  know." 

Mr.  Olson:  "And  he  wouldn't  know  whether 
there  were  blow-holes  in  it  or  not,  would  he ;  I  mean 
if  they  were  inside  the  metal?" 

Mr.  Callaway:  "If  they  were  inside,  underneath 
the  surface,  he  couldn't  tell." 

Mr.  Olson:  "If  they  were  inside  and  underneath 
the  surface,  that  could  have  been  determined  by 
either  the  foundry  or  by  the  manufacturer,  if  it 
was  not  the  same  as  the  foundry,  by  making  X-ray 
or  other  tests?" 

Mr.  Callaway:     "I  couldn't  say." 

Mr.  Olson:  "You  mean  you  cannot  tell  here 
whether  blow-holes  can  be  ascertained  or  found 
by  X-ray?" 

Mr.  Callaway:  "They  could  be  found  by  X-rays, 
yes." 
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Mr.  Olson:  ''These  castings  are  never  tested  by 
X-ray  at  the  foundry?" 

Mr,  Callaway:     ''I  wouldn't  know." 

Mr.  Olson:  "You  just  said  it  was  not  neces- 
sary." [391] 

Mr.  Callaway :    "  It  is  not  necessary. ' ' 

Mr.  Olson:  "But  you  don't  know  whether  they 
are  actually  made,  or  not"?" 

Mr.  Callaway:     "X-rays  made  at  the  foundry?" 

Mr.  Olson:     "Yes." 

Mr.  Callaway :    "I  couldn 't  say. ' ' 

Mr.  Olson:  "But  blow-holes  would  be  revealed 
by  proper  tests  and  inspection;  is  that  right?" 

Mr.  Lopardo:    That  is  objected  to. 

Mr.  Olson :    The  question  is  rephrased. 

"By  tests,  then  you  tell  me  what  proper  tests 
are;  I  don't  know.  You  know  they  would  be  re- 
vealed by  tests." 

Mr.  Callaway:  "If  they  are  turning,  and  they 
are  underneath  the  surface,  yes,  you  could  see 
them. ' ' 

Mr.  Olson:  "And  you  could  ascertain  whether 
blow-holes  are  in  the  metal,  by  proper  tests'?" 

Mr,  Callaway:     That  question  wasn't  answered. 

Mr.  Olson:  "By  tests  ordinarily  used  on  such 
i  castings  they  could  be  located;  you  know  that,  don't 
;  you?" 

Mr.  Callaway:    "By  certain  tests,  yes." 

Mr.  Olson:    "By  certain  tests;  is  that  right?" 

Mr.  Callaway:    "Ask  me  what  tests?" 
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Mr.  Olson:    "Use  your  own  tests." 

Mr.  Callaway:  "Underneath  the  surface,  that 
you  cannot  detect  with  the  naked  eye."  [392] 

Mr.  Olson:  "No,  but  by  other  tests,  there  are 
tests'?" 

Mr.  Callaway:     "Yes." 

Mr.  Olson:  "And  there  are  tests  for  indicating 
blow-holes  under  the  surface,  as  well  as  those  that 
extend  through  the  surface;  isn't  that  right?" 

Mr.  Callaway:    "Yes." 

Mr,  Olson,  the  witness  has  answered  by  saying 
you  can  tell  them  by  X-ray. 

Mr.  Olson :    You  can  tell  it  by  X-rays  ? 

Mr.  Callaway:  Yes.  You  just  got  through  read- 
ing about  ten  questions  back  about  that. 

Mr.  Olson:  Mr.  Johnston  on  page  177  says: 
"You  are  getting  tired,  and  getting  crabby."  I  can 
understand  what  he  meant. 

The  Court :    They  indicate  it.    We  are  all  human. 

Mr.  Olson:    Page  178. 

"Do  you  know  whether  anybody  made  any  tests 
for  hidden  blow-holes  ? 

"Answer  the  question:  Do  you  know  whether 
anybody  made  any  tests '?  All  you  have  to  do  is  say 
yes  or  no." 

Mr.  Callaway:    "Yes." 

Mr.  Olson:     "Who  made  such  tests  1" 

Mr.  Callaway:     "We  made  those  checks." 

Mr.  Olson:    "By  we,  you  mean  your  company?" 

Mr.  Callaway:  "We  check  it  for  hours  in  the 
operation." 
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Mr.  Olson:     "For  hidden  blow-holes r'  [393] 

Mr.  Callaway:  "That  is  right,  in  the  machining 
itself." 

Mr.  Olson:  "But  the  machining  would  not  show 
hidden  blow-holes,  under  the  surface*?" 

Mr.  Callaway:     "That  you  couldn't  see." 

Mr.  Olson:  "So  you  didn't  make  any  test  for 
hidden  blow-holes?" 

Mr.  Callaway:     "That  is  not  necessary." 

Mr.  Olson:     "Answer  my  question." 

Mr.  Lopardo:    He  has  answered. 

Mr.  Olson:  "Did  you  make  any  tests  for  hidden 
blow-holes  r' 

Mr.  Callaway:     "I  said  yes." 

Mr.  Olson:    "What  was  that  test?" 

Mr.  Callaway:    Well 

Mr.  Olson:     Go  ahead,  please. 

Mr.  Callaway:     "While  it  was  being  machined." 

Mr.   Olson:     "All  right,  what  was  the  test?" 

Mr.  Callaway:  "AVell,  when  a  man  is  machining 
he  can  tell  if  he  runs  through  a  blow-hole,  or  not." 

Mr.  Olson:  "I  am  talking  about  hidden  blow- 
holes, under  the  surface." 

Mr.  Callaway:  "When  you  are  machining  you 
are  running  underneath  the  surface." 

Mr.  Olson :  "Were  there  any  tests  made  for  blow- 
holes beneath  the  surface  of  the  machining?" 

Mr.  Callaway:  "Not  beneath  the  surface  of  the 
machining."   [394] 
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Mr.  Olson :    The  bottom  of  page  180. 

"The  machinist,  mechanic,  or  whatever  you  call 
him  he  made  a  test  by  visual  inspection,  with  the 
eyes,  for  blow-holes  that  came  through  the  sur- 
face"?" 

Mr.  Callaway:  "While  he  was  machining  that, 
yes." 

Mr.  Olson:    "That  is  the  only  test  he  made?" 

Mr.  Callaway:  "Yes;  you  said  test  beneath  the 
surface;  that  is  beneath  the  surface." 

Mr,  Olson :    The  top  of  page  182. 

"It  would  not  weaken  it" — oh,  that  is  an  answer. 
Excuse  me. 

"No  matter  how  large  it  was*?" 

Mr.  Callaway:  "No  matter  how  large,  the  way 
that  is  constructed." 

Mr.  Olson:     I  think  that  is  all. 

Mr.  Lopardo:  Do  you  want  to  do  anything  on 
redirect  examination"? 

Mr.  Callaway:  No.  With  that,  if  the  court 
please,  we  will  rest. 

The  Court:  The  clerk  will  mark  the  depositions 
and  file  them  as  a  defendant's  exhibit. 

The  Clerk:    Defendant's  Exhibit  G,  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  G,  and  was  received  in  evi- 
dence.) 

The  Court :    Is  there  any  rebuttal  ?  [395] 
Mr.  Olson:    No  rebuttal. 
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The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  will  be  excused  until  Monday  morning.  I  have 
changed  my  mind  about  tomorrow.  So  long  as  the 
arguments  cannot  be  concluded  this  afternoon  we 
will  adjourn  to  Monday.  I  can  see  no  reason  why 
we  camiot  observe  the  usual  recess  to  Monday,  at 
least. 

Ordinarily  we  do  not  try  cases  on  Monday.  Mon- 
day is  reserved  for  motions.  In  view  of  the  fact 
that  I  have  just  come  from  the  criminal  depart- 
ment, during  which  time  no  civil  cases  were  sent 
to  me,  I  have  not  accumulated  many,  so  I  can  try 
cases  on  Monday,  too,  as  well  as  hearing  the  mo- 
tions. 

Counsel  have  some  matters  to  discuss  with  me 
regarding  the  instructions  after  you  have  gone  this 
evening.  So  far  as  you  are  concerned,  we  will 
adjourn  until  9:00  o'clock  Monday  morning,  if  that 
is  convenient.  Will  that  be  inconvenient  to  anyone 
that  lives  at  a  distance? 

A  Juror:  Yes.  I  have  to  get  up  at  6:00  o'clock 
to  get  here  at  a  quarter  of  ten.  I  live  in  Long 
Beach. 

A  Juror :  I  have  to  get  up  at  6 :00  to  get  in  here 
from  Burbank.     The  bus  service  is  very  bad. 

The  Court:  I  am  trying  not  to  make  it  too 
difficult.  We  set  just  so  many  cases  and  they  have 
to  be  tried.  Otherwise  the  man  whose  case  is  set 
for  next  week  cannot  have  his  [396]  trial  promptly. 
In  order  to  try  the  cases  promptly  we  have  to  have 
everybody's  co-operation,  to  get  the  cases  out  of 
the  way. 
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or  connection  between  the  defect,  if  any,  of  the 
device  and  the  injuries  received  by  the  plaintiff. 

Mr.  Olson:    May  I  reply  to  that? 

Mr.  Callaway:    That  is  all. 

Mr.  Olson:    Do  you  want  me  to  reply  to  that? 

The  Court :    Yes. 

Mr.  Olson:  In  opposition  to  defendant's  motion 
for  a  directed  verdict,  his  first  ground  is  no  negli- 
gence has  been  shown  by  the  plaintiff,  and  I  submit 
that  negligence  is  shown  both  by  the  testimony  of 
the  witnesses  for  the  plaintiff  and  by  the  defend- 
ant's own  testimony,  as  borne  out  in  the  depositions. 

Further,  even  for  the  purpose  of  argument,  grant- 
ing that  no  negligence,  actual  negligence  is  shown 
under  the  doctrine  or  res  ipsa  loquitur,  the  matter 
must  go  to  the  jury  on  that  question  of  negligence. 

So  far  as  the  ground  of  no  causal  connection  is 
concerned,  between  the  deft  and  the  injury,  "causal 
connection"  is,  in  [399]  my  opinion,  the  wrong 
words.  He  means  proximate  cause,  I  assume.  In 
other  words,  it  was  a  defect  that  was  the  jDroximate 
cause  of  the  injury.  I  believe  that  is,  without  a 
doubt,  established.  For  that  reason  I  oppose  the 
motion. 

The  Court:  I  am  not  so  sure,  gentlemen,  that 
the  evidence  presented  by  the  defendant  in  this 
case  does  not  come  within  one  of  the  cases  cited, 
where  the  Court  of  Appeals,  District  Court  of  Ap- 
peals, heard  that  upon  a  showing  of  inspection  and 
precaution  which  conformed  to  the  ordinary  in- 
spection, that  the  burden  has  been  met. 
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The  difficulty  of  the  problem  lies,  however,  in  the 
fact  that  while  so  holding  in  the  particular  case, 
they  have  said  that  ultimately,  whether  the  evi- 
dence offered  on  the  part  of  the  defendant  shows 
the  taking  of  ordinary  precaution  is  a  question  of 
fact,  and  where  there  is  a  jury  it  is  a  question  of 
fact  for  the  jury. 

Fortunately,  under  our  procedure,  there  is  a 
method  that  can  be  provided.  There  is  a  method 
which  can  be  pursued,  and  which  I  have  pursued 
in  several  cases,  wdiich  leaves  open  for  determina- 
tion later  on,  after  a  verdict,  of  any  questions  that 
may  arise  from  the  insufficiency  of  the  evidence. 

While  I  have  kept  in  touch  with  the  doctrine  of 
res  ipsa  loquitur,  I  may  say  that  this  is  the  first  case 
since  I  left  the  Superior  Court  that  I  had  with  a 
jury  involving  the  application  of  this  doctrine.  In 
your  study  of  the  cases,  you  [400]  probably  ran 
across  some  of  my  cases  that  went  to  the  Court  of 
Appeals.  One  of  them  is  the  famous  case,  the  one 
against  the  Southern  California  Gas  Company,  the 
gas  riser  case. 

Mr.  Olson:     Chester  1 

The  Court:  The  Chester  case.  I  divided  the 
courts  in  that  case.  The  Court  of  Appeals  ruled 
one  way  and  then  the  case  went  to  the  Supreme 
Court,  and  I  had  everybody  in  the  State  of  Cali- 
fornia, including  my  best  friends,  appearing  as 
amici  curiae  against  me,  including  my  old  friend, 
Hiram  Johnson,  who  is  probably  as  much  responsi- 
ble for  my  being  a  judge  in  the  State  of  California 
as  anyone. 
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I  am  pointing  to  that  to  show  that  the  problem 
is  a  very  difficult  one.  In  that  case  the  court  said 
that  my  own  reactions  to  the  facts  did  not  satisfy 
them.  I  thought  the  company  had  taken  sufficient 
precaution  by  examining  those  risers.  It  had  not 
been  shown  what  broke  them,  and  the  presumption 
would  be  because  the  explosition  happened  after  a 
man  drove  an  automobile  over  the  lot  that  probably 
he  did  it. 

To  give  ourselves  an  opportunity  to  discuss  the 
matter  more  fully,  if  necessary,  I  shall  follow  the 
procedure  which,  as  you  know,  harms  no  one,  and 
that  is  in  the  procedure  prescribed  hy  subdivision 
B  of  Rule  50,  Regardless  of  what  the  jury  verdict 
is,  I  shall  reserve  ruling  on  the  motion  until  after 
the  verdict.  At  that  time  we  will  determine  the 
motion  and  counsel  will  have  further  opportunity 
to  discuss  [401]  the  matter  in  the  light  of  the 
verdict. 

I  may  say  that  this  method  has  great  advantage. 
I  used  it  in  the  Northern  District  of  California  a 
year  ago  last  July  when  I  sat  there,  where  I  granted 
the  motion  after  the  verdict  of  the  jury,  contrary, 
of  course,  to  the  verdict. 

I  placed  the  case  in  this  position:  that  if  the 
Court  of  Appeals  agreed  with  me,  then  there  would 
be  no  new  trial.  If  they  did  not  agree  with  me,  all 
they  had  to  do  was  restore  the  verdict.  That  par- 
ticular case  was  an  insurance  case.  That  was  the 
Bolter  case.    You  probably  remember  it. 

Mr.  Callaway:    Yes. 
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The  Court:  It  involved  an  insurance  company. 
It  involved  the  interpretation  of  a  use  clause  in 
a  truck  liability  situation,  being  limited  to  the  time 
when  a  truck  is  used  in  hauling  goods  for  profit 
only.  The  court  did  not  agree  with  me.  They 
held  that  there  was  evidence  from  which  the  jury 
could  infer  the  man  was  not  on  a  vacation  trip, 
but  was  engaged  in  something  incidental  to  his 
business.     They  merely  restored  the  verdict  of  tlio 

I  am  merely  making  this  statement  in  case  you 
may  not  be  familiar  with  all  the  implications  of 
this  ruling,  and  so  that  you  will  not  be  worried 
about  it.  It  does  not  do  anyone  any  harm.  It  keeps 
matters  as  they  are,  until  we  hear  from  the  jury, 
and  then  whatever  I  do  is  done  in  such  a  manner 
that  ultimately  the  opportunity  is  given  for  a  higher 
court  [402]  to  deal  with  the  case  on  the  basis  of 
the  verdict  of  the  jury.  I  believe  in  this  case, 
because  of  the  nature  of  the  case  and  the  nature  of 
the  testimony,  it  is  better  to  handle  it  in  this  man- 
ner.    The  ruling  will  be  reserved. 

Gentlemen,  under  the  rules  of  Federal  Procedure 
I  am  required  to  inform  you  before  the  arguments 
of  my  actions  on  your  instructions.  The  object  is 
to  give  you  a  little  more  freedom  in  arguing  to  the 
jury  and,  as  you  know,  after  the  instructions  have 
been  read  the  court  will  ask  whether  you  have  any 
objections.  If  you  have  any  objections,  they  can 
be  heard  in  the  absence  of  the  jury. 

I  am  making  this  statement  because  some  judges, 
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like  Judge  Harrison,  combine  the  two  in  one.  I  do 
not  do  that.  For  one  thing,  I  change  my  mind  so 
rapidly  that  when  I  read  instructions  I  sometimes 
may  remove  one  that  I  told  you  I  was  going  to  give. 
Unless  I  gave  you  another  chance  you  never  would 
have  an  opportunity  to  make  your  objections.  That 
is  one  place  in  the  Federal  Procedure  where  you 
cannot  urge  error  unless  you  have  objected. 

You  have  saved  me  a  lot  of  labor  by  confining 
your  instructions  to  merely  your  theory  of  the  case. 
That  is  all  I  ask  of  counsel,  because  the  general 
instructions  I  prepare  myself  and  I  give  them  in 
all  cases.  Many  of  them  have  stood  the  test  four  or 
five  times  before  the  higher  courts. 

There  is  one  thing  I  want  to  remind  you  of,  and 
that  is  to  [403]  please  nmnber  the  instructions.  If 
you  number  them  with  pencil  it  will  be  all  right.  It 
helps  me  to  indicate  to  you  w^hat  I  have  done  to  the 
instructions. 

We  will  take  the  plaintiff's  instructions  in  order. 
No.  1  is  an  instructed  verdict,  which  I  shall  not 
give. 

No.  2  I  am  inclined  to  give,  Mr.  Callaway,  because 
I  do  not  think  there  is  any  evidence  from  which 
contributory  negligence  can  be  inferred,  although 
you  did  not  request  this  instruction,  I  will  give  an 
instruction  about  defining  an  unavoidable  accident. 

I  am  frank  to  say  I  cannot  see  what  evidence 
there  is  in  the  record  from  which  any  contributory 
negligence  can  be  inferred.  If  you  can  point  out 
to  me  anything  from  which  you  could  argue  it,  I 
will  be  glad  to  listen  to  it. 
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Mr.  Callaway:  I  will  make  this  one  observation. 
The  plaintiff's  own  testimony  is  he  heard  a  clicking 
and  ducked  down  under  the  table  before  there  were 
any  parts  that  fell.  Actually,  we  weren't  there  and 
couldn't  prove  that. 

If  the  court  does  not  feel  that  has  any  bearing 
on  the  matter,  all  right.  That  is  the  only  observa- 
tion I  would  like  to  make. 

The  Court:  That  is  an  argument  that  can  be 
made  to  the  jury,  as  to  whether  his  injury  was 
really  caused  by  any  defect.  But  that  does  not 
show  that  he  failed  to  do  anything  that  he  should 
have  done.  It  is  the  ordinary  reaction  of  a  [404] 
person  who  hears  an  unusual  noise  and  is  afraid  of 
things  falling,  and  he  would  duck.  And  that  is 
what  he  did. 

Mr.  Callaway:  I  am  not  saying  the  ducking  is 
contributory  negligence. 

The  Court:    What  is  it,  then? 

Mr.  Callaway:  To  leave  the  machine  and  his 
wood  free  there  and  go  off  his  guard  suddenly 
might  be  said  to  have  been  negligence,  in  view  of 
the  fact  that  there  has  been  no  explanation  of  what 
caused  this  to  break.    That  is  my  only  comment. 

The  Court :  I  ^xi\\  make  a  note  of  that  and  think 
of  it. 

]Mr.  Olson:  May  I  say  something  in  that  con- 
nection ? 

The  Court:    Yes. 

Mr.  Olson:  Leaving  the  machine  a  man  is  work- 
ing with,  a  dangerous  instrumentality,  and  he  hears 
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an  unusual  sound,  he  would  actually  be  negligent  if 
lie  didn't  leave  the  machine  as  fast  as  possible. 

I  would  venture  to  say  if  Mr.  Byrne  had  stood 
there  and  that  piece  had  gone  through  him  and  not 
ducked  they  would  have  said  it  was  negligence  on 
his  part.  The  fact  he  did  duck,  they  say,  is  negli- 
gence.    I  think  the  argument  is  double-headed. 

The  Court :  Wait  a  minute.  The  question  before 
me  is  not  a  question  of  fact.  The  question  is 
whether  I  should  instruct  the  jury,  as  a  matter  of 
law,  there  is  no  contributory  negligence.  [406] 

Mr.  Olson:     There  isn't  any. 

The  Court:    That  is  the  point. 

Mr.  Olson:     There  is  no  evidence 

The  Court:  If  there  is  any  from  which  an  in- 
ference can  be  drawn,  then  I  will  give  the  jury  a 
definition  of  contributory  negligence.  As  you  know, 
I  have  reviewed  verj-  recently  for  an  opmion  I  am 
working  on  for  the  Circuit  Court  of  Appeals,  I 
have  had  on  review  practically  all  the  late  cases, 
down  to  84  Cal.  App.  (2d),  dealing  with  the  prob- 
lem. 

The  California  courts  have  been  so  liberal  in 
holding  that  the  question  of  negligence,  contributory 
negligence  is  a  case  for  the  jury  unless,  they  say, 
it  can  be  said  that  under  no  possible  approach  or 
view  of  the  evidence  could  a  jury  infer  that  there 
was  negligence.  I  will  give  the  matter  some  thought. 
If  I  change  my  mind,  you  will  find  it  out.  But  at 
the  present  time  I  am  inclined  ot  think  that  that 
instruction  will  not  be  given. 
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Mr,  Callaway:  I  am  going  to  have  to  leave  Mr. 
Lopardo  here  and  he  will  make  notations  of  what 
instructions  you  give  and  what  instructions  you  do 
not.    He  knows  my  views. 

The  Court:  It  will  take  me  not  more  than  five 
minutes.  I  will  go  through  the  entire  instructions 
in  five  minutes. 

The  next  number,  which  I  will  call  4,  is  merely 
a  definition  of  proximate  cause.  I  will  give  a 
definition  of  [406]  proximate  cause  of  my  own. 

I  am  giving  a  definition  of  negligence,  what  neg- 
ligence is.  Even  the  law  of  res  ipsa  loquitur  is 
grounded  on  negligence.  I  will  give  a  definition  of 
what  negligence  is. 

Mr.  Olson:    I  assume  you  would. 
IR      The  Court:     I  will  define  proximate  cause.     The 
next  three  I  will  give.     The  last  one  I  will  modify 
by  inserting  the  language 

Mr.  Olson:     The  one  that  starts  out,  "There  is 

in  our  law  a  doctrine  applying " 

P  The  Court:  Yes.  I  will  modify  it  by  putting 
in  the  clause  from  the  O'Rourke  case  you  elimi- 
nated, which  says,  "However,  the  manufacturer  is 
not  responsible  for  defects  that  cannot  be  found 
by  a  reasonable,  practicable  inspection."  Those  are 
the  identical  words  of  the  case. 
Il      Mr.  Olson:     No  objection. 

The  Court :  The  next  one  beginning,  ' '  From  the 
happening  of  the  accident,"  will  be  given  as  modi- 
fied, and  the  modification  occurs  after  the  word 
"evidence,"  by  putting  in  the  following:  "Unless 
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overcome  by  contrary  evidence  or  inferences  from 
such  evidence." 

Mr.  Olson:  "As  established  by  the  evidence," 
you  mean  to  put  it  in  right  after  that"? 

The  Court:  ''Unless  overcome  by  contrary  evi- 
dence or  inferences  from  such  evidence."  The  in- 
ferences the  jury  can  [407]  draw  from  such  evi- 
dence. They  are  entitled  to  do  so,  not  only  contrary 
to  the  evidence,  but  to  the  inferences  that  can  be 
drawn  from  contrary  evidence. 

The  next  one  I  will  give,  except  that  I  will  put 
in  a  clause.  I  will  not  stop  to  give  you  the  wording 
of  it.  I  will  add  to  it  so  as  to  tie  this  to  the  defense, 
also.  I  will  put  in  a  clause  to  the  effect  that  the 
accident  was  not  due  to  the  fault  of  the  installation 
or  operation  over  which  the  defendant  had  no 
control. 

Mr.  Olson:    Oh,  yes. 

The  Court:  That  is  all.  I  will  substitute  my 
own  instructions  on  damages  and  general  damages. 

Here  is  a  problem  that  arises  in  this  case:  In 
your  complaint,  under  your  prayer  for  special  dam- 
ages, you  only  include  your  medical  expenses.  You 
do  not  include  the  loss  of  wages. 

Mr.  Olson :  That  is  due  to  the  fact  I  have  a  new 
secretary.    May  I  ask  the  court  to  put  that  in'? 

The  Court:  The  Hildebrand  firm  does  not  sep- 
arate them.  I  have  tried  to  cure  them  of  that  habit. 
I  have  not  succeeded  as  yet.  That  is  the  custom 
they  use  in  the  northern  part  of  the  state,  they 
include  both  general  and  special  damages. 
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Mr.  Callaway:  On  the  medical  aspect,  there  is 
no  evidence  this  man  said  he  was  entitled  to  between 
$350.00  and  $400.00  [408]  for  medical.  No  witness 
expressed  the  opinion  that  was  the  reasonable  value 
of  any  services  rendered  to  him.    He  presented  no 

medical  bills  in  this  case.    I  don't  see  how 

Mr.  Olson:  No  contrary  evidence  he  didn't  pay 
that. 

The  Court :  There  is  liability.  I  will  give  a  gen- 
eral instruction  as  to  that.  There  is  no  evidence 
of  reasonableness,  that  is  true. 

Mr.   Olson:     It   speaks   for   itself.      I   am   just 
siJeaking  unjudicially.    I  think  it  is  a  very  minimum 
i  amount. 

The  Court:     I  will  give  a  general  instruction  to 

I  the  jury  explaining  the  nature  of  special  damages, 

j  and  then  you  gentlemen  can  argue  whether  there 

is  any  proof  of  reasonableness,  and  instead  of  hav- 

I  ing  a  maximum  which  I  do  not  have,  because  there 

is  not  one  here,  I  will  merely  say  "as  prayed  for 

in  the  complaint." 

Now,  as  to  yours,  Mr.  Callaway,  yours  as  a  matter 
I  of  fact,  complement  the  other  instructions.  I  am 
!  going  to  give  No.  1,  the  one  on  O'Rourke.  And 
'  your  No.  2  and  No.  4. 

I  am  not  going  to  give  No.  3  because  it  is  based 
on  Gerber,  and  I  don't  agree  with  that  phase  in 
j'  Gerber. 

Mr.  Olson:    I  agree  with  you.     Thank  you. 
The  Court:    I  think  those  dovetail,  and  if  I  can 
catch  any  repetition  I  may  discard  some  of  them. 
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The  law  of  the  United  States  permits  a  judge 
to  comment  on  the  facts  in  the  case.  Such  com- 
ments are  mere  matters  of  opinion  which  the  jury 
may  disregard  if  they  conflict  with  their  own  con- 
clusions upon  the  facts.  This  for  the  reason  that 
jurors  are  the  sole  and  exclusive  judges  of  the  facts 
in  each  case.  However,  it  is  not  my  custom  to  ex- 
ercise this  right,  nor  shall  I  exercise  it  in  the  present 
case.  I  shall  leave  the  determination  of  the  facts 
in  the  case  to  you,  [413]  satisfied  as  I  am  that  you 
are  fully  capable  of  determining  them  without 
my  aid.  However,  it  is  the  exclusive  province  of 
the  Judge  of  this  court  to  instruct  you  as  to  the 
law  that  is  applicable  to  the  case,  in  order  that  you 
ma}^  render  a  general  verdict  upon  the  facts  in  the 
case,  as  determined  by  you,  and  the  law  as  given 
to  you  by  the  Judge  in  these  instructions.  It 
would  be  a  violation  of  your  duty  for  you  to  attempt 
to  determine  the  law  or  to  base  a  verdict  upon  any 
other  view  of  the  law  than  that  given  you  by  the 
court — a  wrong  for  which  the  parties  would  have 
no  remedy,  because  it  is  conclusively  presumed  by 
the  court  and  all  higher  tribunals  that  you  have 
acted  in  accordance  with  those  instructions  as  you 
have  been  sworn  to  do. 

You  are  the  sole  judges  of  the  effect  and  value 
of  the  evidence.  Your  power,  however,  of  judging 
of  this  effect  and  value  of  the  evidence  is  not  arbi- 
trary, but  is  to  be  exercised  with  legal  discretion, 
and  insubordination  to  the  rules  of  evidence.  You 
are   not   bound   to   decide   in  conformity   with   the 
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declarations  of  any  number  of  witnesses  wMch  do 
not  produce  conviction  in  your  minds,  against  a 
lesser  number  or  against  a  presumption  of  law  or 
evidence  which  satisfies  your  mind.  In  other  words, 
it  is  not  the  greater  number  of  witnesses  which 
should  control  you  where  their  evidence  is  not  satis- 
factory to  your  minds,  as  against  a  lesser  number 
wiiose  testimony  does  not  satisfy  your  minds.  [414] 

In  weighing  the  evidence,  you  are  to  consider 
the  credibility  of  witnesses  who  have  testified  in  the 
case.  You  are  the  sole  and  exclusive  judges  of  their 
credibility.  The  conduct  of  the  witnesses,  their 
character,  as  shown  by  the  evidence,  their  manner 
on  the  stand,  their  relations  to  the  parties,  if  any, 
their  degree  of  intelligence,  and  the  reasonableness 
or  unreasonableness  of  their  statements,  and  the 
strength  or  weakness  of  their  recollection  may  be 
taken  into  consideration  for  the  purpose  of  deter- 
mining their  credibility.  A  witness  is  presumed 
to  speak  the  truth;  this  presumption,  however,  may 
be  repelled  by  the  manner  in  which  the  witness 
testifies,  by  the  character  of  his  testimony,  or  by 
testimony  affecting  the  character  of  the  witness 
for  truth,  honesty,  or  integrity,  or  by  his  motives 
or  by  the  contradictory  evidence. 

A  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others;  that  is  to  say,  you  may 
reject  the  whole  of  the  testimony  of  a  witness  who 
has  wilfully  sworn  falsely  as  to  a  material  point; 
and  being  convinced  that  a  witness  has  stated  what 
is  untrue,  not  as  the  result  of  mistake  or  inadvert- 
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ence,  but  wilfully  and  with  a  design  to  deceive,  you 
must  treat  all  of  his  testimony  with  distrust  and 
suspicion,  and  reject  it  all  unless  you  shall  be  con- 
vinced notwithstanding  the  base  character  of  the 
witness,  that  he  has  in  other  particulars  sworn  to 
the  truth.  [415] 

The  testimony  of  a  witness  is  said  to  be  cor- 
roborated when  it  is  shown  to  correspond  with  the 
representation  of  some  other  witness,  or  comport 
with  some  fact  or  facts  otherwise  known  or  estab- 
lished by  the  evidence.  You  should  not  consider 
as  evidence  any  statement  of  counsel  made  during 
the  trial,  unless  such  statement  is  made  as  an  ad- 
mission or  stipulation  conceding  the  existence  of  a 
fact  or  facts. 

Such  statements,  arguments,  comments  or  sugges- 
tions are  not  evidence  and  must  not  be  considered  as 
such  by  you.  You  must  not  consider  for  any  purpose 
any  evidence  offered  and  rejected,  or  which  has 
been  stricken  out  by  the  court.  Such  evidence  is 
to  be  treated  as  though  you  had  never  heard  it. 
You  are  to  decide  this  case  solely  upon  the  evidence 
that  has  been  introduced  before  you  and  the  in- 
ference which  you  may  deduce  therefrom  as  stated 
in  these  instructions,  and  upon  the  law  as  given 
you  in  these  instructions. 

In  a  civil  case,  such  as  this,  the  affirmative  of 
the  issue  must  be  proved,  and  when  the  evidence  is 
contradictory,  the  decision  must  be  made  according 
to  the  preponderance  of  evidence.  The  law  does 
not  require  a  demonstration,  that  is,  such  a  degree 
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of  proof  as,  excluding  possibility  of  error,  produces 
absolute  certainty;  because  such  proof  is  rarely  pos- 
sible. The  burden  is  upon  the  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence. 

Preponderance  of  the  evidence  means  the  greater 
weight  [416]  of  the  credible  evidence  as  you  find 
it  to  be.  Or  such  evidence  as,  when  weighed  with 
that  opposed  to  it,  has  more  convincing  force,  and 
from  which  it  results  that  the  greater  probability 
is  in  favor  of  the  party  upon  whom  the  burden 
rests. 

The  rules  of  evidence  ordinarily  do  not  permit 
the  opinion  of  a  witness  to  be  received  as  evidence. 
An  exception  to  this  rule  exists  in  the  case  of  expert 
witnesses.  A  person  who,  by  education,  study  and 
experience,  has  become  an  expert  in  any  art,  science 
or  profession,  and  who  is  called  as  a  witness,  may 
give  his  opinion  as  to  any  such  matter  in  which  he 
is  versed  and  which  is  material  to  the  case.  You 
should  consider  expert  opinion.  However,  you  are 
not  bound  by  such  an  opinion.  You  should  give  it 
the  weight  to  which  you  deem  it  entitled,  whether 
that  be  great  or  slight,  and  you  may  reject  it  if  in 
your  judgment  the  reasons  given  for  it  are  unsound. 

By  this  action  plaintiff  seeks  to  recover  general 
damages  in  the  sum  of  $30,000  against  the  defendant 
and  additional  medical  expenses  and  loss  of  wages 
by  reason  of  injuries  alleged  to  have  been  suffered 
by  the  plaintiff  while  operating  a  panel  head  on 
October  28,  1948,  in  the  course  of  his  employment 
by  the  Selby  Company.  The  plaintiff  alleges  that 
the  defendant  was  negligent  in  the  manufacture, 
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sale  and  delivery  to  the  plaintiff's  employer  of  a 
structurally  [417]  defective  panel  head,  and  that 
such  negligence  caused  his  injuries. 

The  plaintiff  was  not  the  employee  of  the  de- 
fendant. 

The  defendant  has  denied  any  negligence  on  its 
part  and  liability  towards  the  plaintiff. 

Negligence  is  the  omission  to  do  something  which 
a  reasonable  person  guided  by  those  considerations 
which  ordinarily  influence  a  person  of  reasonable 
prudence  would  do  under  all  the  circumstances  of 
the  situation  in  question,  or  the  doing  of  something 
which  a  person  of  ordinarily  reasonable  prudence 
w^ould  not  do  under  all  the  circumstances  of  the 
situation  in  question.  The  question  of  whether  or 
not  there  was  negligence  in  a  particular  instance 
would  be  determind  by  you  from  all  the  circum- 
stances and  conditions  as  shown  in  the  evidence  at 
the  time  surrounding  the  person  to  whom  the  neg- 
ligence is  charged. 

Negligence  is  a  comparative  and  not  a  positive 
term.  It  always  relates  to  some  circumstance  of 
time,  place  or  person.  It  is  determined  in  all  cases 
by  reference  to  the  situation  and  knowledge  of  the 
parties  and  to  all  the  attendant  circumstances. 

The  proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which,  in  the  natural  and  con- 
tinuous sequence,  unbroken  by  any  new,  independent 
cause,  produces  the  event  and  without  which  that 
event  would  not  have  occurred.  [418] 

There  is  in  our  law  a  doctrine  applying  to  neg- 
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ligcuce  cases  which  is  commonly  known  as  the  doc- 
trine of  "res  ipsa  loquitur."  Literally  translated 
from  the  Latin,  this  means,  "the  thing  speaks  for 
itself." 

That  doctrine  means  that  if  a  subject  matter  is 
shown  by  the  evidence  to  have  been  manufactured 
and  supplied  for  a  particular  use,  and  an  injury 
to  some  person  results  from  such  usage,  which 
would  not  have  occurred  in  the  ordinary  course  of 
things,  if  ordinary  and  proper  care  had  been  used 
in  its  manufacture,  the  thing  or  subject  matter 
speaks  for  itself  and  the  law  raises  the  presumption 
that  the  manufacturer  did  not  use  ordinary  and 
proper  care  in  its  production.  The  burden  would 
then  be  on  the  manufacturer  to  substantially  prove 
that  ordinary  and  proper  care  was  used  in  the 
manufacturing  and  sui^iDlying  of  such  subject 
matter. 

However,  the  manufacturer  is  not  responsible  for 
defects  that  cannot  be  found  by  a  reasonable,  prac- 
ticable inspection. 

In  this  case  if  you  find  from  the  evidence  that 
plaintiff  was  injured  by  the  disintegrating  or  break- 
ing apart  of  the  appliance  in  question,  described 
as  a  "Panel  Raiser  Head,"  while  plaintiff  was  em- 
ployed by  the  Selby  Company  in  connection  with 
its  use  for  the  purpose  for  which  it  was  manu- 
factured and  supplied  and  if  you  further  believe 
from  the  evidence  that  this  accident  and  injury 
would  not  have  occurred  if  the  panel  raiser  head 
had  been  properly  manufactured  and  constructed 
and  ordinary  and  proper  care  had  been  used  in  its 
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manufacture,  and  that  the  accident  was  not  due 
to  faulty  installation  or  operation  over  which  the 
defendant  had  no  control,  you  are  instructed  that 
these  facts  would  raise  a  presumption  of  negligence 
on  the  part  of  defendant  in  failing  to  use  ordinary 
and  proper  care  in  the  manufacturing  and  supply- 
ing of  the  panel  raiser  head.  The  burden  of  proof 
would  then  be  on  the  defendant  to  overcome  this 
presumption  and  free  itself  from  the  charge  of 
negligence  by  substantially  proving  that  it  did  use 
ordinary  and  proper  care  in  that  respect. 

You  are  instructed  that  if  the  defective  condition 
of  the  part,  if  you  find  that  the  injury  resulted  from 
such  defective  condition,  could  have  been  disclosed 
by  reasonable  inspection  and  tests,  and  such  tests 
and  inspections  were  omitted,  then  the  defendant 
has  been  negligent. 

You  are  further  instructed  that  reasonable  care 
under  this  instruction  consists  of  making  inspec- 
tions and  tests  during  the  course  of  manufacture, 
and  after  the  article  was  completed,  which  the 
manufacturer  should  recognize  were  reasonably 
necessary  to  secure  the  production  of  a  safe  article 
considering  the  nature  of  the  article  and  the  pur- 
pose for  which  it  was  to  be  used. 

When  in  the  manufacture  of  such  an  article  as 
the  panel  raiser  head  here  involved  there  is  used 
any  material  or  part  obtained  from  a  source  out- 
side the  manufacturing  plant  in  [420]  question,  it 
is  the  duty  of  the  manufacturer  to  make  such  in- 
spections and  tests  of  that  imported  material   or 
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part  as  ordinary  i^rudence  would  indicate  to  be 
necessary,  to  the  end  that  the  safety  of  the  finished 
article  for  the  intended  or  invited  use  will  be  rea- 
sonably certain.  Failure  to  fulfill  that  duty  is 
negligence.  On  the  other  hand,  if  the  manufacturer 
performs  that  duty,  and  the  inspections  and  tests 
do  not  indicate  a  defective  or  dangerous  condition, 
and  it  does  not  know  of  such  a  condition,  it  is  not 
liable  for  injury  resulting  from  its  use  of  such 
material  or  part,  although  it  later  proved  to  be 
defective. 

The  reasonableness  of  the  inspections  necessary 
to  determine  whether  a  manufactured  article  is  safe 
for  use  varies  with  the  circumstances  of  each  case, 
and  the  purpose  for  which  the  article  is  intended 
must  be  considered,  that  is  to  say,  that  a  manu- 
factured article  need  not  be  absolutely  safe  for  all 
purposes  but  only  for  the  purpose  for  which  it  was 
manufactured;  therefore,  if  you  find  that  the  de- 
fendant properly  made  inspections  reasonably  de- 
signed to  find  defects  which  would  render  the  panel 
raiser  head  unsafe  for  cutting  and  trimming  wood, 
you  must  find  that  those  inspections  were  reason- 
able ;  and  if  you  find  that  the  said  inspections  did 
not  reveal  any  such  defects  in  the  panel  raiser  head, 
then  you  must  fuid  that  the  defendant  was  not 
negligent  in  the  manufacture  of  the  panel  raiser 
head.  [421] 

You  are  instructed  that  the  degree  of  care  neces- 
sary to  be  exercised  by  a  manufacturer  in  the  pro- 
duction of  a  product  varies  with  the  danger  to  be 
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expected  from  the  product,  and  you  are  further 
instructed  that  the  kind  of  inspection  called  for  on 
the  part  of  the  manufacturer  varies  with  the  nature 
and  danger  of  the  thing  inspected. 

Reasonable  care  is  making  the  inspections  and 
tests  during  the  course  of  manufacture  which  the 
manufacturer  should  recognize  as  reasonably  neces- 
sary to  secure  the  production  of  a  reasonably  safe 
article;  therefore,  if  you  find  that  the  defendant 
properly  inspected  the  casting  which  it  purchased 
from  another  manufacturer,  and  if  you  find  that 
the  defendant  properly  inspected  the  completed 
panel  raiser  head  you  must  find  that  defendant 
exercised  reasonable  care. 

In  law  we  recognize  what  is  termed  an  unavoid- 
able or  inevitable  accident.  These  terms  do  not 
mean  literally  that  it  was  not  possible  for  such  an 
accident  to  be  avoided.  They  simply  denote  an 
accident  that  occurred  without  having  been  proxi- 
mately caused  by  negligence.  Even  if  such  an 
accident  could  have  been  avoided  by  the  exercise 
of  exceptional  foresight,  skill  or  caution,  still,  no 
one  may  be  held  liable  for  injuries  resulting  from  it. 

If  your  verdict  be  for  the  plaintiif,  the  measure 
of  his  recovery  is  what  is  denominated  compensatory 
damages,  that  is,  [422]  such  sum  or  sums  as  will 
compensate  him  for  the  injuries  sustained.  The 
elements  are  the  following :  Just  a  moment,  gentle- 
men. Counsel  need  not  look  at  the  instructions. 
You  do  not  have  this  one.    This  is  my  own. 

Incidentally,  all  the  instructions  are  rewritten  on 
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government  paper  so  there  is  no  indication  what- 
soever where  they  came  from.  I  am  making  that 
statement  because  of  the  statement  I  made  for  the 
jury  that  I  will  allow  them  to  receive  the  instruc- 
tions. 

Jurors,  of  course,  know^  that  counsel  submit 
instructions  and  the  court  then  passes  on  them. 
But  the  instructions  I  give  you  are  my  instructions, 
regardless  of  who  suggested  them. 

Such  sum,  if  any,  as  will  compensate  for  expenses 
incurred  and  to  be  incurred  in  medical  treatment,  if 
any,  and  medicine  and  other  expenses  and  wages 
lost  not  exceeding  the  amounts  prayed  for  in  the 
complaint. 

Such  sum,  if  any,  as  the  jury  shall  award  to  the 
i:)laintiff  on  account  of  the  pain  and  suffering  and 
mental  anxiety,  if  any,  suffered  or  which  he  is 
certain  to  suffer  in  the  future,  if  any,  not  to  exceed 
the  amount  claimed  by  him  in  his  complaint. 

The  first  element  of  damages  is  the  subject  of 
direct  proof  and  is  to  be  determined  by  the  jury 
on  the  evidence  before  them.  It  is  called  ''special 
damages,"  [423] 

The  last  element,  however,  the  one  which  is  called 
general  damages,  is,  of  necessity,  left  to  the  sound 
discretion  of  the  jury,  to  be  determined  from  the 
evidence  they  have  before  them,  and  the  law  of  the 
case  as  given  them  by  the  court  in  the  instructions. 

The  law  does  not  require  that  the  plaintiff  present 
any  direct  evidence  to  show  the  amount  of  general 
damages  which  he  has  sustained  by  reason  of  the 
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personal  injuries  and  suffering  sustained  by  the 
plaintiff,  if  any,  or  tlie  amount  of  money  which 
would  compensate  him  for  such  injuries  and  suffer- 
ing, if  any.  All  that  is  necessary  in  this  behalf 
is  to  show  to  the  jury  the  extent  of  such  injuries 
and  suffering,  if  any,  and  that  they  were  proxi- 
mately caused  by  the  accident.  Then  it  is  for  the 
jury  to  determine,  in  the  manner  I  have  indicated, 
the  amount  of  damages,  if  any,  which  ought  to  be 
awarded  to  the  plaintiff  therefor,  if  any. 

Mental  worry,  distress,  grief  and  mortification, 
if  any,  which  a  person  suffers  or  is  certain  to  suffer 
by  reason  of  his  physical  injuries  growing  proxi- 
mately out  of  an  accident,  are  proper  component 
elements  of  that  mental  suffering  and  anxiety  for 
which  the  law  entitles  one  injured  through  the 
negligence  of  another  proximately  causing  such  in- 
jury, to  redress,  if  it  appears  from  the  evidence 
that  such  mental  anxiety  is  proximately  caused 
from  the  injuries  received  in  such  accident.  [424] 

You  are  instructed  that  special  damages  as  dis- 
tinguished from  general  damages  are  those  which 
are  natural  but  not  necessary  consequences  of  a 
negligent  act.  They  are  damages  which,  as  such, 
were  incurred  by  the  i^articular  individual  hy  reason 
of  the  particular  circumstances.  They  are  such  as 
will  compensate  plaintiff  for  the  reasonable  value, 
not  exceeding  cost  to  plaintiff,  of  the  examinations, 
attention,  care  by  physicians  and  surgeons,  reason- 
ably required  and  actually  given  in  the  treatment 
of  plaintiff,  and  reasonably  certain  to  be  required 
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and  to  be  given  in  liis  future  treatment,  and  in- 
cluded in  such  care,  X-ray  pictures,  the  reasonable 
value  not  exceeding  the  cost  to  plaintiff  of  the 
services  of  nurses,  attendants,  hospital  accommoda- 
tions and  ambulance  service,  if  any,  and  reasonably 
certain  to  be  required  and  given  in  his  future  treat- 
ment, if  any,  and  finally,  the  special  damages  are 
such  as  will  compensate  plaintiff  for  the  reasonable 
value  of  the  time  lost,  if  any,  by  i^laintiflf  since  his 
injury  wherein  he  has  been  miable  to  pursue  his 
occupation,  if  you  find  that  he  were  to  so  engage 
in  his  occupation  or  other  occupation.  In  deter- 
mining this  amount,  you  should  consider  such  plain- 
tiff's earning  capacity,  his  actual  earnings,  and  the 
manner  in  which  he  ordinarily  occupied  his  time  be- 
fore the  injuries,  and  further  consider  the  evidence 
as  to  the  probability  and  possibility  of  plaintiff  pur- 
suing his  occupation  or  any  other  occupation  in  the 
future. 

You  are  instructed  that  the  amomit  claimed  by 
the  plaintiff  is  not  to  be  considered  in  any  wise  by 
you  as  a  criterion  of  damages,  if  any,  suffered  by 
plaintiff,  nor  shall  any  such  claim  in  his  complaint 
be  taken  by  you  as  indicating  that  plaintiff  is  en- 
titled to  any  damages  whatsoever.  Before  you  may 
even  consider  the  question  of  damages,  you  must 
first  determine  from  a  fair  preponderance  of  all 
evidence  that  the  defendant  was  negligent,  and 
that  such  negligence,  if  any,  was  the  direct  and 
proximate  cause  of  the  injury  of  which  the  plaintiff 
complains. 

The  fact  that  I  have  instructed  you  upon  the 
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measure  of  damages  is  not  to  be  taken  by  you  as  an 
intimation  that  I  believe  that  the  plaintiff  is  en- 
titled to  recover  damages. 

These  instructions  are  given  you  solely  to  aid 
you  and  to  guide  you  in  finding  a  verdict  in  the  case 
in  the  event  you  find  that  the  plaintiff  is  entitled  to 
recover. 

If  from  the  evidence  and  under  the  instructions 
as  I  have  given  you,  you  do  not  believe  the  plaintiff 
is  entitled  to  recover,  then  you  are  to  return  a 
verdict  in  favor  of  the  defendant,  and  the  instruc- 
tions given  on  the  subject  of  damages  lose  their 
entire  significance  and  need  not  be  considered  at  all. 

Your  first  duty  upon  retiring  to  the  jury  room 
to  begin  your  deliberations  in  the  case  will  be  to 
select  one  of  you  to  act  as  foreman  in  the  case. 
Foreman  means  either  sex.  [426]  A  forewoman  is 
also  a  foreman.  We  use  the  masculine  to  cover 
both. 

For  your  assistance  the  clerk  has  prepared  two 
forms  of  verdict,  reading  as  follows :  Title  of  court 
and  cause. 

''We,  the  Jury  in  the  above-entitled  cause,  find 
in  favor  of  the  plaintiff,  William  J.  Byrne,  and 
against  the  defendant,  Woodworkers  Tool  Works, 
a  corporation;  and  fix  the  plaintiff's  special  dam- 
ages at ,  and  fix  plaintiff's  general  dam- 
ages at 

' '  Dated :    February  .  . ,  1950. ' ' 

If  you  decide  in  favor  of  the  defendant,  then 
you  will  use  this  form  of  verdict  and  indicate  at 
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the  place  indicated  such  amount  as  you  think  he 
should  recover  as  special  damages  and/or  as  gen- 
eral damages. 

The  other  form  of  verdict  reads  as  follows: 
"We,  the  Jury  in  the  above-entitled  cause,  find 
in    favor    of    the    defendant,    Woodworkers    Tool 
Works,   a  corporation,   and   against   the   plaintiff, 
William  J.  Byrne. 

''Dated:    February  ..,  1950." 

If  you  find  in  favor  of  the  defendant,  then  you 
will  use  this  form  of  verdict. 

Whatever  your  verdict  is,  it  should  be  dated  and 
signed  by  the  foreman,  and  returned  to  this  court. 

Are  there  any  objections  to  any  of  the  instruc- 
tions given  or  refused?  If  so,  opportunity  will  be 
given  to  present  such  objections  outside  the  hearing 
of  the  jury. 

Mr.  Callaway:    Yes. 

Mr.  Olson:  Yes.  Mine  is  not  an  objection.  It  is 
a  question  I  would  like  to  ask  outside  the  hearing 
of  the  jury. 

(The  following  proceedings  were  had  in  the 
presence  but  out  of  the  hearing  of  the  jury:) 

Mr.  Olson:  I  have  two  questions.  In  the  She- 
ward  case  the  court  held  that  in  giving  them  an 
instruction  the  Court  did  not  give  an  unavoidable 
accident  instruction  and  that  was  sustained  by  the 
Supreme  Court.  So  I  object  to  the  unavoidable 
accident  instruction. 

The  Court:     The  court  said  that  the  failure  to 
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give  was  not  error.  It  was  not  specifically  pleaded 
here,  and  I  gave  the  instruction. 

Mr.  Olson:     That  is  a  minor  one. 

The  Court:     All  right. 

Mr.  Olson:  The  other  is  that  I  feel  that  under 
the  evidence  in  this  case  that  the  instruction  that 
the  plaintiff  was  free  of  any  contributory  negligence 
should  have  been  given. 

The  Court:  The  reason  I  did  not  give  it  was 
twofold.  There  is  nothing  before  the  court,  there 
is  nothing  before  the  jury [428] 

Mr.  Olson:     I  noticed  that. 

The  Court:  I  did  not  state  they  pleaded  con- 
tributory negligence.  They  are  the  ones,  they  did 
not  request  it  and  they  did  not  argue  contributory 
negligence.  To  give  an  instruction  of  contributory 
negligence  would  confuse  the  jury. 

Mr.  Olson:  I  wanted  the  instruction  that  under 
the  evidence  there  is  no  contributory  negligence. 

The  Court:  I  left  it  silent.  I  thought  that  over 
very  carefully  over  the  week-end  and  I  decided  not 
to  do  anything  about  it.  They  will  think  I  am 
taking  an  issue  away  from  them. 

Mr.  Callaway:  I  want  to  object  to  giving  of  the 
instructions  on  the  doctrine  of  res  ipsa  loquitur  on 
the  ground  that  the  courts  have  not  extended  that 
doctrine  in  the  case  of  the  manufacturer,  to  my 
knowledge,  except  in  the  beverage  cases.  Even 
MacPherson  v.  Buick  is  not  a  res  ipsa  loquitur 
case.  I  think  that  is  the  leading  case  on  which  all 
these  cases  are  bottomed. 
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Mr.  Olson:  In  answer  to  that,  in  answer  to  this 
Kalash  case,  it  was  a  res  ipsa  loquitur  case. 

Mr.  Callaway:     I  don't  think  it  was. 

Mr.  Olson :    Yes,  it  was. 

The  Court:  Gentlemen,  I  am  of  the  view  that 
the  Supreme  Court  of  California  has  intimated  that 
it  will  extend  the  case  [429]  to  other  manufactured 
objects  than  merely  bottling  cases. 

Mr.  Olson:     They  did  in  the  Sheward  case. 

The  Court:  I  am  familiar  with  the  cases.  The 
objections  will  be  in  the  record,  and  will  be  over- 
ruled. 

(The  following  proceedings  were  had  in  the 
presence  and  hearing  of  the  jury :) 

The  Court:  For  the  benefit  of  those  jurors  who 
have  not  served  in  a  case  this  term  or  served  in  a 
federal  case  before,  I  will  explain  to  you  that  under 
federal  law,  in  that  respect,  it  differs  from  the  state 
law.  The  court  tells  counsel  before  the  arguments, 
in  a  general  way,  what  the  court's  action  has  been 
on  instructions  that  each  side  have  submitted.  And 
that  is  in  order  to  enable  counsel  to  anticipate  and 
argue  to  you,  to  some  extent,  as  to  what  the  court 
is  going  to  say  about  the  law.  But  they  do  not 
actually  know  what  the  court  is  going  to  say  about 
the  law  until  all  the  instructions  are  read,  and  then 
the  law  requires  them,  after  the  instructions  are 
read,  to  offer  any  objections  or  suggestions  they 
have. 

We  live,  fortunately,  in  a  country  where  not  even 
judges  are  supposed  to  be  infallible.     There  is  a 
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possibility  of  error,  and  this  opportunity  is  given 
to  counsel  to  call  the  court's  attention  to  any  omis- 
sions or  errors  in  the  instructions.  The  court  may 
then  consider  them  and  if  the  court  feels  that  the 
suggestions  should  be  followed,  the  court  then  [430] 
modifies  the  instructions. 

If,  after  discussing  certain  matters  with  counsel, 
the  court  decides  that  the  instructions  as  given  do 
not  need  any  modification,  then  the  instructions  are 
not  modified.  These  instructions,  as  I  have  given 
them  to  you,  will  stand. 

The  clerk  mil  swear  the  bailiffs. 

(The  bailiffs  were  sworn  by  the  clerk.) 

The  Court :  You  will  now  follow  the  bailiffs  and 
begin  your  deliberations  in  the  case.  I  presume  I 
ought  to  inform  you,  although  you  may  know  it, 
that  if  after  you  organize  you  desire  to  go  to  lunch 
before  you  begin  your  deliberations,  all  you  have 
to  do  is  make  that  wish  known.  I  will  leave  that 
to  your  determination. 

You  may  want  to  do  some  work  before  you  go  to 
lunch.    That  will  be  up  to  you. 

I  hand  the  bailiff  the  two  forms  of  verdict  which 
he  will  turn  over  to  you.  You  will  now  follow  the 
bailiff  and  begin  your  deliberations  in  the  case. 

(The  jury  retired  from  the  court  room  for 
deliberation.) 

The  Coui-t:  Mr.  Clerk,  I  file  with  you  the  in- 
structions given  and  the  instructions  refused. 

Gentlemen,  I  demonstrated  to  you  the  correctness 
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of  the  procedure  because  you  will  notice  that  I 
withdrew,  after  I  began  to  read  the  instructions, 
one  or  two  which  I  felt  were  repetitious.  Of  course, 
I  decided  not  to  give  any  instructions  [431]  on 
contributory  negligence  or  the  absence  of  it,  because 
the  issue  was  not  argued  and  I  thought  to  give  them 
either  an  instruction  on  the  meaning  of  it  or  an 
instruction  on  the  fact  it  did  not  exist  would  insert 
an  issue  which  was  not  argued  and,  as  I  did  not 
mention  any  particular  defense  in  the  instructions, 
that  it  would  be  better  to  leave  that  out. 

Mr.  Callaway:  I  would  like  a  couple  of  stipula- 
tions from  counsel.  I  would  like  it  to  be  stipulated 
that  in  the  event  of  a  judgment  for  the  plaintiff  that 
execution  be  stayed  for  10  days,  until  after  proper 
motions  before  the  trial  court  have  been  made. 

Mr.  Olson:    That  is  automatic,  isn't  it? 

Mr.  Callaway:    Is  it  in  Federal  Court '? 
L     The  Court :    No. 

Mr.  Callaway:    I  didn't  think  it  was.    Will  you 
stipulate  to  that"? 
I     Mr.  Olson:     I  don't  know  how  I  can  stop  you 
making  any  motion  you  want  to.     I  don't  under- 
stand what  you  want. 

Mr.  Callaw^ay:  I  am  asking  for  a  stipulation.  I 
want  a  stay  of  execution  for  10  days,  until  all  mo- 
tions are  made  in  the  trial  court,  in  the  event  of  a 
judgment  for  the  plaintiff. 

Mr.  Olson:    I  think  it  is  the  customary  thing. 

Mr.  Callaway:     Will  you  so  stipulate? 

Mr.  Olson:    Yes.  [432] 
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The  Court:  We  will  stay  at  recess  until  we  hear 
from  the  jury. 

(Thereupon,  at  12:20  o'clock  p.m.  a  recess 
was  taken  until  6:10  o'clock  p.m.  of  the  same 
day.)   [433] 

Monday,  February  20,  1950 

The  Court:  Let  the  record  show  the  jury  have 
returned. 

Mr.  Caldwell,  you  are  the  foreman  of  the  jury? 

Mr.  Caldwell:    Yes. 

The  Court:  Mr.  Caldwell,  in  answering  the  ques- 
tions be  careful  in  the  way  you  answer  them,  be- 
cause while  there  are  certain  matters  you  are  per- 
mitted to  disclose  in  Federal  Court  there  are  certain 
matters  that  go  on  in  the  jury  room  that  cannot  be 
disclosed. 

If  I  ask  any  question  relating  to  the  manner  in 
which  you  stand,  do  not  refer  to  any  person.  An- 
swer my  questions  in  a  general  wa}^  Do  you 
understand  ? 

Mr.  Caldwell:    Generalities. 

The  Court :  You  sent  me  a  statement  a  while  ago 
stating  you  thought  you  were  hopelessly  in  dead- 
lock, is  that  not  true? 

Mr.  Caldwell :    That  is  true. 

The  Court:  What  was  the  answer  I  sent  to  you 
through  the  clerk? 

Mr.  Caldwell:     To  carr}^  on  for  a  while  longer. 

The  Court:     Now  it  is  after  6:00  o'clock,  and  I 
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asked  the  clerk  a  while  ago  to  ask  you  jurors  if  you 
desired  to  go  to  dinner.    Your  answer  was  what? 

Mr.  Caldwell:    At  7:00  o'clock. 

The  Court:  You  wanted  to  wait  until  7:00 
o'clock?  [434] 

Mr.  Caldwell :  That  was  the  consensus  of  opinion, 
yes. 

The  Court:  All  right.  Do  you  believe  that 
further  deliberation  will  result  in  a  verdict? 

Mr.  Caldwell :    My  belief  is  it  may. 

The  Court :  All  right.  Now,  let  me  ask  you  one 
other  question.  Would  any  amplification  of  any 
instruction  assist  you  in  any  way. 

Mr.  Caldwell:  At  the  time  the  panel  was  made 
up  there  were  certain  questions  propounded  to  each 
juror. 

The  Court:    Yes. 

Mr.  Caldwell:  Would  it  be  in  order  to  have 
those  questions  propounded  again? 

The  Court:  No,  that  cannot  be  done.  That  has 
passed.  Those  matters  relate  merely  to  the  qualifi- 
cations of  the  jurors  to  act  in  a  particular  case,  and 
those  are  beyond  any  matters  of  inquiry  at  the 
present  time. 

The  only  way  I  can  be  of  any  assistance  to  you 
is  to  amplify  any  instructions  that  have  been  given 
or  to  have  any  portion  of  the  evidence  read  that  has 
been  given.  As  you  know,  everything  is  taken 
down  by  the  reporter  and  any  portion  can  be  read 
back  that  you  might  request  or  any  other  juror. 
Any  portion  of  the  testimony  can  be  read  back  as 
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to  wliicli  there  may  be  any  argument  or  dispute 
about  in  your  minds.  If  it  takes  hours,  we  will  stay 
and  do  it. 

You  jurors  are  new  at  this  and  I  am  merely 
indicating  in  [435]  this  manner  that  if  there  is  any 
way  in  which  the  court  can  help,  I  will  do  so, 
because  both  counsel  and  the  court  are  anxious 
there  be  a  verdict  in  this  case. 

I  do  not  want  to  crowd  you.  If  you  need  more 
hours,  we  will  stay  here  all  evening,  if  necessary. 
The  only  reason  I  brought  you  down  is  because, 
frankly,  I  misunderstood  the  message,  the  message 
you  sent  me  about  dinner.  I  understood  the  mes- 
sage to  contain  an  implication  that  you  wanted  to 
deliberate  until  7 :00,  that  you  might  reach  a  verdict, 
or  I  possibly  would  not  have  called  you  in.  At  any 
rate,  no  harm  has  been  done. 

Ladies  and  gentlemen  of  the  jury,  I  have  given 
you  the  instructions.  Our  duty  is  over.  It  is  up 
to  you  to  follow  the  instructions  and  the  law,  as 
you  have  sworn  to  do.  As  to  the  facts,  it  is  up  to 
you  to  interpret  the  facts.  The  facts  are  the  facts 
that  were  testified  to  in  this  court,  and  nothing  else. 
I  cannot  give  you  any  additional  testimony.  You 
cannot  draw  on  anything  that  you  yourselves  may 
know.  Counsel  cannot  get  up  and  make  further 
argument.  All  we  can  do  is  to  give  you  additional 
instructions  or  read  any  portion  of  the  testimony 
you  may  desire.  Your  verdict  must  be  based  upon 
what  is  in  this  record.  What  is  not  in  the  record 
we  cannot  supply  at  this  time,  it  is  too  late. 
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It  may  well  be  that  counsel  for  one  side  or  the 
other  missed  something,  and  that  something  that  is 
missing  may  give  [436]  you  some  trouble.  If  what 
I  say  does  not  meet  with  the  approval  of  counsel, 
they  will  ask  that  it  be  rectified.  They  have  a  right 
to  do  that.  I  am  merely  telling  you  that  we  can  do 
certain  things,  and  if  those  things  will  be  of  any 
assistance  to  you  we  will  give  them  to  you.  They 
consist  only  of  giving  you  additional  instructions 
on  the  law  or  reading  to  you  any  portion  of  the 
testimony  as  to  which  there  may  be  any  doubt. 
That  may  relate  both  to  the  depositions  and  to  the 
testimony,  oral  testimony  that  was  given.  I  would 
not  send  out  the  depositions  because  there  are  por- 
tions of  the  depositions  stricken  out.  Any  portion 
of  the  depositions  that  was  allowed  that  you  want 
to  have  read  again,  it  will  be  done. 

Do  any  of  the  jurors  have  any  desires  in  that 
manner  % 

A  Juror:  Your  Honor,  I  would  like  to  have  the 
instructions  as  to  the  evidence  presented  here  in 
court,  whether  the  jurors  must  abide  by  the  evidence 
or  can  set  evidence  aside  for  something  more  con- 
structive. 

The  Court:  Well,  I  can  only  repeat  that  the 
evidence  on  which  the  case  must  be  based  is  the 
evidence  given  in  this  court.  No  juror  has  the 
right  to  be  governed  by  anything  he  may  know  that 
goes  counter  to  the  evidence.  Of  course,  as  an 
ordinary  person  he  has  a  right  to  draw  inferences 
from   evidence    of   the   type   that   any   reasonable 
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person  would  draw.  That  is  about  all  the  answer 
I  could  give  to  that  [437]  question. 

A  Juror:  I  understood  your  Honor  to  read  in 
your  instructions  to  the  jurors  they  can  either  be- 
lieve some  portion  of  the  evidence  or  believe  the 
whole  of  it  or  part  of  it,  or  none  at  all. 

The  Court:     There  was  no  such  instruction. 

Mr.  Clerk,  let  me  have  the  instructions. 

The  Clerk:  I  believe  they  are  upstairs  in  the 
jury  room.     The  jurors  have  them. 

The  Court:  I  will  send  the  bailiff  to  get  them. 
All  I  said  was  this:  That  you  are  the  sole  judges 
of  the  evidence  and  the  effect  of  the  evidence,  and 
that  in  determining  that  effect  you  must  be  gov- 
erned by  the  manner  in  which  witnesses  testify  and 
by  their  demeanor  on  the  stand  and  their  interest 
in  the  case.  That  is  what  you  may  be  referring  to, 
that  a  witness  false  in  one  part  of  his  testimony 
may  be  distrusted  as  to  others. 

But  even  as  to  such  a  witness,  if  you  believe  that 
he  falsely  testified  as  to  some  matters  you  may, 
notwithstanding  that  fact,  still  believe  that  he  told 
in  other  particulars  the  truth.  That  is  the  reference. 
I  did  not  say  you  should  disbelieve  all  the  testi- 
mony. If  you  did  that  you  would  be  in  a  position 
where  you  could  not  render  a  verdict  for  the  plain- 
tiff or  the  defendant. 

What  I  said  was  this:  "Preponderance  of  the 
evidence  [438]  means  the  greater  weight  of  the 
credible  evidence  as  you  find  it  to  be.  Or  such 
evidence  as,  when  weighed  with  that  opposed  to  it, 
has  more  convincing  force,  and  from  which  it  re- 
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suits  that  the  greater  probability  is  in  favor  of  the 
party  upon  whom  the  burden  rests." 

I  explained  to  you  that  in  a  case  like  this  the 
plaintiff,  who  brings  the  law  suit,  has  the  burden 
of  proving  negligence. 

In  determining  the  credibility  of  the  witnesses, 
I  said,  "A  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others;  that  is  to  say,  you  may 
reject  the  whole  of  the  testimony  of  a  witness  who 
has  wilfully  sworn  falsely  as  to  a  material  point; 
and  being  convinced  that  a  witness  has  stated  what 
is  untrue,  not  as  the  result  of  mistake  or  inadvert- 
ence, but  wilfully  and  with  a  design  to  deceive,  you 
must  treat  all  of  his  testimony — "  that  is,  the  testi- 
mony of  that  particular  witness —  "with  distrust 
and  suspicion,  and  reject  it  all  unless  you  shall  be 
convinced  notwithstanding  the  base  character  of  the 
witness,  that  he  has  in  order  particulars  sworn  to 
the  truth." 

That  is  all  I  said. 

I  did  not  mean  to  say  that  you  can  reject  all 
the  testimony  in  the  case.  If  you  got  that  impres- 
sion then  you  have  misinterpreted  the  court's 
instruction,  because  a  juror  cannot  reject  all  the 
testimony  offered  by  both  sides,  and  just  sit  still, 
because  then  you  are  not  in  a  position  to  render 
a  [-139]  verdict.  That  is  why  you  are  instructed 
as  to  the  burden  of  proof,  so  that  you  will  see  that 
if  matters  are  evenly  balanced,  then  you  have  to 
decide  the  case  according  to  the  preponderance  of 
the  evidence,  and  I  explained  what  is  mant  by  pre- 
ponderance of  the  evidence. 
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A  Juror:  That  is  all  I  wanted  to  know,  your 
Honor. 

The  Court:  Are  there  any  other  jurors  who 
w^ould  like  to  ask  any  questions'? 

(No  response.) 

The  Court :  Do  counsel  desire  to  add  to  anything 
I  have  said? 

Mr.  Callaway :  I  would  think  only  that  the  court 
might  tell  the  jury  they  are  not  permitted  to  guess 
or  speculate  or  surmise,  but  the  verdict  must  he 
based  on  the  evidence  introduced  here. 

The  Court:  That  is  covered  in  the  instructions. 
I  said  in  the  first  part  of  the  instructions,  "You 
are  the  sole  judges  of  the  effect  and  value  of  the 
evidence.  Your  power,  however,  of  judging  of  this 
effect  and  value  of  the  evidence  is  not  arbitrary, 
but  is  to  be  exercised  with  legal  discretion  and  in 
subordination  to  the  rules  of  evidence."  And  then 
I  went  on  to  say  that  you  do  not  have  to  decide 
in  conformity  with  the  number  of  witnesses  against 
a  lesser  number,  if  the  lesser  number  carries  con- 
viction to  you.    Mr.  Olson? 

Mr.  Olson:  I  might,  in  view  of  the  court's  re- 
marks [440]  regarding  burden  of  proof,  state  that 
perhaps  another  reading  of  the  res  ipsa  loquitur 
instruction  on  that  burden  might  help  the  jury. 

The  Court:  They  have  the  entire  instructions. 
I  am  merely  trying  to  amplify  them.  The  instruc- 
tions can  be  taken  back  to  the  jury  room  with  the 
jury.  What  I  read  is  right  in  the  printed  instruc- 
tions as  I  have  given  them  to  the  jury. 
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I  read  verbatim  from  these  instructions.  Bear  in 
mind  these  are  the  court's  instructions.  In  other 
words,  as  I  told  you  before,  while  counsel  have  the 
right,  and,  in  fact,  it  is  their  duty  to  inform  me  on 
a  subject  on  which  they  want  instructions  given, 
these  instructions  are  taken  and  rewritten  by  the 
court.  The  instructions  as  given  are  not  the  instruc- 
tions submitted  by  the  plaintiff  or  submitted  by 
the  defendant.  They  are  the  instructions  given  by 
the  court.  They  are  even  rewritten  on  government 
paper,  so  that  they  are  my  instructions.  You  are  not 
to  speculate  as  to  where  these  instructions  came 
from.  They  are  the  law  as  I  expressed  it  to  you. 
If  I  am  in  error,  then  the  higher  court  corrects  me. 

If  you  want  that  portion  read,  I  will  read  that 
portion.   I  will  read  the  portion  as  follows: 

"There  is  in  our  law  a  doctrine  applying  to  negli- 
gence cases  which  is  commonly  known  as  the  doc- 
trine of  'res  ipsa  [441]  loquitur'.  Literally 
translated  from  the  Latin,  this  means  'the  thing 
speaks  for  itself.' 

"That  doctrine  means  that  if  a  subject  matter  is 
shown  by  the  evidence  to  have  been  manufactured 
and  supplied  for  a  particular  use,  and  an  injury 
to  some  person  results  from  such  usage,  which  would 
not  have  occurred  in  the  ordinary  course  of  things, 
if  ordinary  and  proper  care  had  been  used  in  its 
manufacture,  the  thing  or  subject  matter  speaks  for 
itself,  and  the  law  raises  the  presumption  that  the 
manufacturer  did  not  use  ordinary  and  proper  care 
in  its  production.    The  burden  would  then  be  on 
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the  manufacturer  to  substantially  prove  that  ordi- 
nary and  proper  care  was  used  in  the  manufactur- 
ing and  supplying  of  such  subject  matter. 

"However,  the  manufacturer  is  not  responsible 
for  defects  that  cannot  be  found  by  a  reasonable, 
practicable  inspection. ' ' 

Along  with  that  instruction  I  will  read  the  in- 
struction as  to  reasonable  care  in  making  the  in- 
spections and  tests  during  the  course  of  manufacture 
whichthe  manufacturer  should  recognize: 

"You  are  further  instructed  that  reasonable  care 
under  this  instruction  consists  of  making  inspections 
and  tests  during  the  course  of  manufacture,  and 
after  the  article  was  completed  which  the  manu- 
facturer should  recognize  were  reasonably  necessary 
to  secure  the  production  of  a  safe  article." 

And  further,  "Therefore,  if  you  find  that  the 
defendant  [442]  properly  made  inspections  reason- 
ably designed  to  find  defects  which  would  render 
the  panel  raiser  head  unsafe  for  cutting  and  trim- 
ming wood,  you  must  find  that  those  inspections 
were  reasonable." 

There  are  many  more  on  both  sides.  I  am  not 
going  to  take  the  time  to  read  them.  Mr.  Olson 
suggested  I  read  that,  and  I  read  both  instructions 
that  set  forth  that  question. 

Are  there  any  other  questions'? 

A  Juror:  Your  Honor,  as  I  understand  your 
instructions  to  read,  if  a  juror  has  found  that  one 
witness'  evidence  does  not  set  right  with  him,  has 
he  a  right  to  set  it  aside  or  part  of  it  aside"? 
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The  Court :  What  I  meant  to  say  is  this :  If  his 
testimony  does  not  appeal  to  you,  then  one  of  two 
situations  may  arise.  If  that  testimony  is  proven 
by  other  witnesses,  then  you  can  follow  those  wit- 
nesses. If  that  testimony  is  contradicted  by  some 
other  witness,  you  can  believe  that  other  witness. 

In  any  event,  in  a  case  like  this,  where  there  is 
testimony  on  one  side  over  the  other,  you  have  to 
believe  one  side  or  the  other. 

Mr.  Caldwell:     Thank  you,  your  Honor. 

The  Court:     Is  there  anything  further? 

Mr.  Olson:     No.   I  have  nothing  further.  [443] 

The  Court :  We  have  worked  long  hours.  I  am 
as  interested  as  you  gentlemen  are  to  see  this  jury 
arrive  at  a  verdict.  If  there  is  any  doubt  in  the 
mind  of  a  juror  about  anything  I  want  to  try  to  be 
helpful.  I  realize  the  jurors  are  new,  and  I  am 
trying  as  best  I  can,  without  violating  the  pro- 
prieties here,  to  be  helpful. 

Mr.  Olson:  You  read  the  instruction  regarding 
reasonable  care.  I  think,  to  follow  that  up,  I  would 
like  the  instruction  regarding  the  degree  of  reason- 
able care  necessary,  according  to  the  product 

The  Court :     All  right.   I  will  read  that. 

Mr.  Olson:     I  would  like  that. 

The  Court:  "You  are  instructed  that  the  degree 
of  care  necessary  to  be  exercised  by  a  manufacturer 
in  the  production  of  a  product  varies  with  the 
danger  to  be  expected  from  the  product,  and  you 
are  further  instructed  that  the  kind  of  inspection 
called  for  on  the  part  of  the  manufacturer  varies 
with  the  nature  and  danger  of  the  thing  inspected." 
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If  the  jury  desires  to  go  to  dinner  and  come  back 
and  deliberate  further,  we  will  all  go  to  dinner  and 
come  back  later  and  give  the  jury  more  time. 

I  have  no  desire  to  force  you  to  decide  this  case 
sooner  than  you  are  ready.  However,  I  want  you 
to  know  that  if  the  foreman  had  answered  for  you 
and  I,  upon  inquiry,  had  found  out  that  you  had 
not  changed  your  views  and  there  was  [444]  no  use 
to  confer  any  further,  I  would  have  discharged  you. 
Evidently  you  have  changed  your  view  as  to  what 
the  stiuation  was  earlier,  when  I  suggested  that  you 
work  some  more.  The  foreman  has  indicated  that 
he  believes  that  further  discussion  may  result  in  a 
verdi-ct. 

Are  you  all  of  the  same  view  at  the  present  time  ? 

A  Juror:     We  are  all,  but  possibly  one. 

The  Court:  If  a  majority  feel  that  a  verdict  is 
still  possible,  then  I  will  have  you  retire  to  the 
jury  room  and  you  can  indicate  to  the  clerk  whether 
you  want  to  be  left  alone  for  some  time  or  you  want 
to  go  to  dinner  and  deliberate  further. 

You  will  withdraw  to  the  jury  room  and  then  you 
can  indicate  to  me  in  the  next  15  minutes  whether 
you  want  to  go  on  and  attempt  to  arrive  at  a  verdict 
or  if  you  desire  to  go  to  dinner. 

I  will  return  the  instructions  to  the  bailiff,  for 
your  benefit. 

(Short  recess  taken.) 

The  Court:  Gentlemen,  I  have  another  message 
from  the  jury.  It  is  now  6 :25.  They  say  they  want 
to  go  to  dinner.   Then  they  say  that  they  would  like 
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I  to  have  read  to  them  "those  portions  of  Mr.  Meiss- 
ner's  deposition  relating  to  the  effect  or  defect  in 
the  casting  to  be  found  in  the  concluding  portion  of 
his  testimony."  [445] 

Do  you  want  me  to  look  that  up? 

Mr.  Olson:     I  think  I  can  find  it  real  quickly. 

Mr.  Callaway :  I  think  the  reporter  ought  to  read 
it  from  her  notes.  I  don't  know  what  part  of  the 
deposition  was  read. 

The  Court:  I  do  not  care  which  procedure  is 
followed.  I  think  Mrs.  Pickering  can  locate  it  and 
the  portions  of  the  deposition,  and  then  we  can  call 
them  back  and  have  it  read,  and  after  it  has  been 
read  we  can  ask  them  if  there  is  any  other  portion 
they  desire  read. 

Mr.  Olson:  Will  you  read  me  the  note  again, 
please  ? 

The  Court:  ''Those  portions  of  Mr.  Meissner's 
deposition  relating  to  the  effect  or  defect  in  the  cast- 
ing to  be  found  in  the  concluding  portion  of  his 
testimony." 

Mr.  Olson :  Is  your  Honor  intending  to  let  them 
eat  first  before  we  do  that? 

The  Court:     Yes.    Off  the  record. 

(Discussion  off  the  record.) 

The  Court:     On  the  record. 
All  right,  gentlemen.  We  will  stand  at  recess  until 
we  hear  from  the  jury  further. 

(Thereupon,  at  6:30  o'clock,  p.m.,  a  recess 
was  taken  until  9:25  o'clock,  p.m.,  of  the  same 
day.)  [446] 
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Monday,  February  20,  1950 

The  Court:  Let  the  record  show  the  jury  have 
returned. 

Ladies  and  gentlemen  of  the  jury,  your  foreman 
sent  word  that  you  wanted  to  have  read  to  you  cer- 
tain portions  of  Mr,  Meissner's  deposition,  es- 
pecially toward  the  end  of  the  deposition,  where  it 
deals  with  the  manner  of  discovering  flaws.  I  do 
not  have  the  wording  of  the  request  before  me. 

Mr.  Olson:     I  might  help  you. 

The  Court:     All  right. 

Mr.   Olson:     I  took  down  the  exact  words. 

The  Court:  "Those  portions  of  Mr.  Meissner's 
deposition  relating  to  the  effect  or  defect  in  the 
casting  to  be  found  in  the  concluding  portion  of  his 
testimony." 

While  we  were  at  dinner  I  had  the  reporter  go 
through  the  deposition  and  her  notes,  and  she  will 
read  to  you  the  portions  that  we  have  identified  as 
covering  the  particular  topic.  If,  after  they  have 
been  read,  there  are  other  portions  that  you  want 
to  refer  to,  we  will  try  to  locate  them. 

The  Reporter  (Reading) : 

"Q.  Do  you  know  what  inclusion  in  a  casting  is, 
or  porosity? 

"A.  Porosity,  are  you  talking  about  density  now, 
when  you  say  porosity?  [447] 

"Q.     Well,  I  don't  know,  to  be  honest  with  you. 

"A.     I  couldn't  know,  no. 

"Q.  (By  Mr.  Johnston)  :  Now,  blow-holes,  gas 
holes,  and  air  holes  all  have  the  same  effect  on  the 
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metal;  is  that  correct '?  A.     They  would. 

''Q.     They  are  all  substantially  the  same"? 

"A.     Yes,  they  are  all  the  same. 

"Q.  Now,  if  you  found  blow-holes  in  any  of 
these  castings,  did  you  use  the  casting,  or  discard  it  ? 

"A.     That  was  immediately  discarded. 

"Q.  And  there  were  some  of  them  in  this  par- 
ticular batch  which  were  discarded  because  of  blow- 
holes ;  is  that  correct  ?  A.     There  was  none. 

"Q.     None  of  them?  A.     No. 

"Q.  Blow-holes  are  structural  defects  in  steel  of 
this  type,  are  they  not? 

"A.  A  blow-hole  is  a  structural  defect  in  any 
steel. 

"Q.  (By  Mr.  Johnston):  And  a  blow-hole  in 
steel  of  this  type,  if  large  enough,  will  be  a  very 
dangerous  [448]  condition  is  that  not  true  1 

"A.  No,  I  wouldn't  say  it  would  be  a  dangerous 
condition. 

"Q.     No  matter  how  large  they  are? 

"A.     No  matter  how  large  they  are. 

"Q.     Or  how^  small?  A.     Or  how  small. 

"Q.  Or  how  many  there  are,  or  how  few  there 
are  ?  A.     No. 

"Q.     They  are  still  not  a  dangerous  condition? 

"A.  They  are  still  not  dangerous;  does  he 
say 

"Q.  And  they  don't  constitute  a  dangerous  or 
structural  defect  in  the  steel?  A.     No. 

"Q.    You  are  sure  of  that? 

*'A.     Not  in  this  particular  instance. 
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"Q.  Now,  wouldn't  the  blow-holes,  if  they  were 
either  large  or  if  there  were  a  number  of  them, — 
wouldn't  they  reduce  the  strength  of  the  steel  ■? 

"A,  It  would  weaken  it,  but  it  would  not  weaken 
it  to  the  point  where  it  would  be  dangerous.  [449] 

"Q.     (By  Mr.  Johnston)  :     That  is  your  answer? 

"A.     That  is  my  answer. 

'*Q.    You  are  sure  of  thaf? 

"A.     I  am  sure  of  that. 

"Q.  Under  no  circumstances  could  a  blow-hole 
weaken  the  steel  to  the  point  where  it  would  con- 
stitute a  dangerous  structural  defect? 

"Q.  (By  Mr.  Johnston)  :  You  have  seen  many 
blow-holes  in  steel,  haven't  you? 

"A.     I  have  never  seen  one  in  a  panel  raiser  head. 

"Q.  (By  Mr.  Johnston) :  You  have  seen  blow- 
holes in  the  steel,  in  other  metals  ? 

"A.     I  have  seen  it  in  cast  iron,  not  cast  steel. 

"Q.     Never  seen  it  in  steel? 

"A.     Never  seen  it  in  steel. 

''Q.  Under  no  circumstances  could  a  blow-hole 
weaken  a  steel  casting  to  the  point  where  it  would 
constitute  a  dangerous  structural  defect  ? 

"A.  No,  it  could  not;  not  the  way  that  was 
manufactured;  it  would  be  impossible. 

"Q.     Cast  steel?  A.     That  is  right. 

"Q.  In  making  that  answer  you  are  depending 
on  [450]  your  knowledge  of  the  Gunite  Foundries, 
and  the  type  of  steel  foundry,  and  on  the  castings 
they  furnished;  is  that  right? 

"A.     That  is  right. 
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''Q.     Rather  than  on  your  own  knowledge*? 

"A.  I  am  depending  on  them,  as  well  as  my 
own  knowledge;  because  I  know  them  to  be  a  good 
manufacturer  of  these  steel  castings,  good  clean 
castings. 

"Q.  And  you  know  of  your  own  knowledge  that 
blow-holes  could  not  constitute  a  structural  danger- 
ous condition  on  steel  castings  of  this  type? 

''A.     That  is  right;  they  could  not. 

"Q.  Now^,  blow-holes  can  be  ascertained  by  mag- 
nafluxing  or  taking  X-rays ;  is  that  correct  ? 

"A.     A  magnaflux  is  a  test  for  crack. 

"Q.  Would  it  not  also  show  up  blow-holes,  if 
they  were  to  the  surface  *? 

"A.     If  they  were  to  the  surface,  yes. 

"Q.  And  X-rays  would  show  up  blow^-holes  and 
cracks,  both,  would  it  not? 

"A.  That  is  right.  I  am  just  basing  my  knowl- 
edge on  what  I  know  of  X-raying  steel. 

"Mr.  Hubbard:  You  don't  have  any  experience 
with  that?  [451] 

' '  The  Witness :     No,  I  don 't. 

"Q.  (By  Mr.  Johnston):  But  you  never  used, 
in  comie-ction  with  your  company  here,  the  defend- 
ant, either  of  those  tests,  magnaflux  or  X-ray  f 

"A.  Not  magnaflux;  we  discussed  X-rays  more 
already. 

''Q.     Did  you  ever  use  X-rays? 

"A.     I  don't  know  how  to  use  an  X-ray  machine. 

"Q.  Did  your  company,  as  a  matter  of  practice, 
during  the  time  you  got  these  castings  in  and  had 
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them  in  your  storage  bin,  ever  have  them  X-rayed, 
aside  from  this  one  time  trying  to  determine  what- 
ever you  mentioned  here  a  while  ago,  the  date  of 
which A.     I  don't  know  the  date. 

"Q.  Was  the  particular  casting  from  which  this 
particular  panel  raiser  head  in  question  was  manu- 
factured, was  that  casting  ever  X-rayed,  to  your 
knowledge,  by  anybody  in  connection  with  your 
company,  or  for  your  company;  yes  or  no? 

"This  particular  one"? 

"Q.     Yes.  A.     No,  it  was  not  X-rayed. 

"Q.  Was  it  tested  in  any  other  way  for  blow- 
holes, [452]  or  anything  else  of  that  kind  *? 

"A.  It  was  inspected  and  checked  for  blow-holes 
during  the  operations. 

"Q.  Was  any  test  made  with  magnesium — was 
any  test  made  for  magnesium,  phosphorus  or  sul- 
phur content  in  that  particular  casting? 

"Q.  (By  Mr.  Johnston)  :  You  have  no  knowl- 
edge of  the  tests  that  were  made  at  the  foundry  at 
all,  do  you?  A.     No. 

"Q.  Well,  were  any  tests  made  by  or  for  your 
company  which  would  determine  what  the  composi- 
tion of  the  casting  in  question  was,  prior  to  the 
time  you  made  it  up? 

"The  Witness:  When  I  placed  this  order  I  or- 
der cast  steel. 

"Q.  (By  Mr.  Johnston):  Yes;  did  jour  com- 
pany make  any  test  of  the  composition  of  that  cast- 
ing, after  you  got  it, — the  composition  of  the  cast- 
ing? A.     After  we  got  it? 
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''Q.     After  you  got  it?  A.     No. 

*'Q.  At  any  time  before  the  head  was  delivered, 
were  any  tests  made  of  the  composition  of  the 
casting?  A.     Not  to  my  knowledge.  [453] 

"Q.  (By  Mr.  Johnston)  :  If  there  had  been  any 
such  tests,  you  would  have  known  about  them,  would 
you  ?  A.     Yes,  I  would  say  so. 

"Q.  (By  Mr.  Johnston) :  It  was  not  the 
standard  practice,  though,  to  make  any  tests? 

"A.  No.  I  might  add,  it  was  not  necessary,  out 
of  cast  steel. 

"Q.  (By  Mr.  Johnston) :  Was  an  open  hearth 
or  electric  furnace  used  in  casting  the  steel;  do  you 
know  which  one  was  used? 

"A.  That  I  cannot  say,  how  that  metal  was  pre- 
pared. 

"Q.  Don't  you  know  that  the  electric  furnace 
method  is  far  superior? 

"A.  I  am  no  foundry  man,  as  well  as  metallur- 
gist. 

"Mr.  Johnston:  Then  your  answer  is,  you  don't 
know,  all  right. 

"Q.  What  was  the  method  of  casting  employed; 
were  steel  molds  or  centrifugal  casts  used  ? 

"A.  I  cannot  say  what  their  methods  of  casting 
it  are. 

"Q.  You  don't  know  if  centrifugal  casts  were 
used  the  segregation  in  the  metal  would  be[454] 
less;  you  don't  know  that? 

"A.    I  could  not  say. 

"Q.     If  there  are  a  number  of  small  blow-holes 
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in  any  steel  casting  of  tlie  type  we  have  mentioned 
here,  it  will  weaken  the  strength  of  the  steel;  is 
that  not  a  fact"? 

"Mr.  Johnston:  Let  me  add  something  to  that: 
As  contrasted  to  any  other  casting  of  the  same  type, 
size,  shape,  and  all  have  the  same  components,  in 
which  there  are  no  blow-holes ;  that  is,  as  between 
the  casting  with  blow-holes  and  the  casting  without 
blow-holes,  the  one  with  blow-holes  is  the  weaker; 
is  that  true"? 

"A.  That  is  true ;  but  when  you  are  talking  about 
blow-holes  I  would  like  to  talk  about  blow-holes  in 
this  head. 

"Q.  (By  Mr.  Johnston)  :  We  are  not  concerned 
with  blow-holes  in  this  head. 

"A.     It  is  bound  to  be  weaker. 

"Q.  (By  Mr.  Johnston):  Will  you  tell  us, 
please,  whether  an  excess  of  magnesium,  phos- 
phorus, or  sulphur,  could  cause  the  head  to  brealv? 

''A.    No. 

''Q.  (By  Mr.  Johnston)  :  Now,  do  you  know 
the  operating  revlutions  per  minute,  what  would  be 
normal  for  the  use  of  this  head?  [455] 

"A.  What  would  be  normal  safety  r.p.m.  would 
be  about 

' '  Q.     By  r.p.m.  you  mean  revolutions  per  minute  ? 

"A.  Yes;  say  from  3200  to  7200  would  be  safe 
normal  operating  speed. 

"Q,  And  you  might  possibly  even  go  to  10,000 
on  soft  pine  lumber,  is  that  right, — safely? 

"A.  Oh,  yes;  there  is  a  safety  margin  that  it 
would  sustain  beyond  that  7200,  yes. 
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''Q.     Up  to  10,000  r.p.m  J 

''A.  You  could  operate  it;  I  cannot  say  you 
could  operate  ti  as  safely  as  on  7200. 

"Q.  But  without  nails,  knots,  or  gravel,  you 
could  operate  up  to  7200  *? 

"A.  You  could  operate;  but  I  would  not  say 
operate  it  safely. 

"Q.     What  would  be  the  safe  limits? 

"A.     7200,  top  limit. 

"Q.     That  is  the  maximum? 

''A.  That  is  the  approximate  recommended  max- 
imum speed;  different  shapers  run  different  speed. 

"Q.  The  recommended  speed  of  7200,  wasn't  it; 
where  was  the  maximum  of  safety?  [456] 

"A.  There  is  a  margin  of  safety  way  beyond 
that. 

"Q.     Yes,  up  to  10,000  r.p.m.  ? 

"A.  Yes,  easily;  but  your  safety  is  decreasing 
when  you  go  up  that  high. 

"Q.  But  still,  in  soft  pine  lumber,  without  knots 
or  other  obstructions  in  the  line,  up  to  10,000  r.p.m. 
would  be  safe  for  normal  operating,  if  the  machine 
is  in  proper  adjustment,  and  all  that;  is  that  right? 

"A.  Soft  pine  would  not  have  anything  to  do 
with  it ;  it  is  such  a  shear  cutting  there  it  would  cut 
hard  or  soft. 

"Q.  Assume  clear  lumber,  without  obstructions, 
up  to  10,000  would  be  safe? 

"Mr.  Hubbard:  I  object,  because  the  question 
here  does  not  contain  all  the  elements  necessary  to 
answer  the  question.  You  would  have  to  have  sev- 
eral others. 
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"Mr.  Johnston:    He  has  already  said  7200. 

"Mr.  Hubbard:  He  has  told  you  that  3200  to 
7200. 

"Q.  (By  Mr.  Johnston):  3200  to  7200  is  the 
normal  recommended  range,  is  that  rights 

"A.     About  that,  yes.  [457] 

"Q.  What  would  the  top  maximum  before  an 
operation  would  become  unsafe  because  of  the 
speed? 

"A.  I  wouldn't  know  what  the  top  would  be; 
all  I  know  is  what  is  safe. 

"Q.     Well,  would  the  top  be  anything  over  7200? 

"Mr.  Hubbard:     I  object.   It  has  been  answered. 

"A.     The  top  is  about  7200. 

"Q.  (By  Mr.  Johnston)  :  Give  me  a  figure, — 
a  thousand  over,  five  hundred  over? 

"A.  You  could  probably  run  beyond  20,000;  I 
am  not  saying  it  would  be  safe. 

"Q.  I  am  talking  about  the  top  operating  maxi- 
mum. 

"A.  I  am  saying  7200,  maybe  7500  will  be  safe; 
I  am  not  saying  anything  over  will  be  safe. 

"Q.  Now,  in  making  these  heads,  you  do  know, 
do  you  not,  that  if  the  casting  is  defective  that 
might  constitute  a  danger  to  the  workman  operating 
the  head? 

"Mr.  Hubbard:  I  object  to  that,  because  there 
is  no  showing  here  that  there  was  a  defective  head. 

"A.     No,  there  is  no  danger. 

"Q.  (By  Mr.  Johnston)  :  Even  if  the  head  is 
defective?  [458] 
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"A.     What  do  you  mean  by  defective  1 

"Q.  Well,  let  us  assume  that  the  head  has  a 
crack  through  it,  a  blow-hole  through  it,  halfway 
through  the  arm,  would  that  be  dangerous  to  oper- 
ate"? 

"A.  That  would  not  be  dangerous  under  normal 
usage,  no. 

"Q.     It  would  not?  A.     It  would  not. 

"Q.    You  are  sure  of  that,  are  you'? 

"A,     I  am  sure  of  that,  under  normal  usage. 

"Q.     Positive"? 

"A.     Positive;  because  that  cut  is  so  light. 

''Q.  Assuming  that  the  arm  down  here  at  the 
base,  between  W'here  the  arm  joins  onto  the  rest  of 
the  casting, — assume  there  were  a  blow-hole  in  there, 
and  assume  that  that  was  maybe  one-quarter  inch 
long,  and  varied  in  width  from,  oh,  two  or  three 
thousandths,  up  to  maybe  .040  or  .050  of  an  inch, 
and  so  extended  through  the  width  for  perhaps  .010 
or  .015  of  an  inch,  would  that  constitute  a  danger- 
ous condition  in  the  head,  under  normal  usage? 

"A.     Assume  he  hits  a  spike? 

'^Q.  No,  under  normal  usage;  forget  all  about 
spikes.  [459] 

"A.  No,  under  normal  usage  that  would  not  be 
a  dangerous  condition  to  operate  that  head. 

"Q.     You  are  sure  of  that? 

*'A.     I  am  sure  of  that. 

"Q.  And  assume  it  hit  a  spike  or  a  knot  or  a 
nail,  would  it  then  constitute  a  dangerous  condition  ? 

"A.     A  knot,  no;  spikes,  I  couldn't  answer.    I 


478  Woodworkers  Tool  Works,  etc. 

don't  know  how  that  spike  is  arranged  in  that 
wood;  I  don't  know  how  the  operator  is  speeding 
the  hunber,  or  how  fast;  I  couldn't  answer. 

"Q.  Yes;  now  I  am  going  to  ask  you  to  assume 
the  following  facts, — now,  please  bear  in  mind  that 
this  has  nothing  to  do  with  your  particular  case,  it 
is  not  your  particular  head,  although  it  may  sound 
that  way;  but  if  you  will  listen  carefully,  these  are 
all  assumed  facts,  simply  for  the  purpose  of  the 
question;  assume  the  following  facts:  That  on  or 
about  October  28,  1948,  in  or  near  Los  Angeles, 
California,  a  workman  is  using  a  new  Champion 
panel  raiser  head  with  a  I14  inch  bore,  right  hand, 
designed  and  manufactured  by  j^our  company  for 
■cutting  lumber;  that  this  panel  raiser  head  has  an 
upper  and  lower  cutter,  which  has  been  properly 
installed  [460]  upon  a  double  spindle  shaper;  this 
panel  raiser  head  has  had  less  than  three  hours  use ; 
it  is  operated  up  to  that  time  without  any  difficulty, 
and  in  perfect  normal  and  proper  fashion ;  the  work- 
man or  operator  is  using  this  panel  raiser  head  upon 
new  soft  pine  lumber  containing  no  gravel,  nails, 
or  other  hard  objects;  he  is  cutting  the  lumber,  or 
shaping  it  to  make  a  door ;  he  is  using  ordinary  and 
reasonable  care  for  his  own  safety  in  such  opera- 
tion; now,  if  that  panel  head  had  been  manufac- 
tured with  ordinary  and  reasonable  care,  inspected 
with  ordinary  and  reasonable  care,  installed  with 
ordinary  and  reasonable  care  upon  a  double  spindle 
shaper,  and  if  the  installation  had  been  inspected 
and  foimd  proper,  and  if  it  had  operated  and  been 
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found  iDroper  for  over  two  hours  prior  to  the  time 
in  question,  and  if  at  the  time  in  question  it  was 
being  operated  with  ordinary  and  reasonable  care 
and  without  striking  any  hard  object,  such  as  a  nail, 
stone,  or  other  hard  object  in  the  wood,  no  breakage 
of  or  damage  to  the  raiser  head  would  result,  would 
it? 

"Q.  (By  Mr.  Johnston) :  All  right.  Now,  un- 
der those  circumstances  no  breakage  or  damage  to 
the  head  would  result,  would  it?  [461] 

"A.     Under  normal  usage,  no. 

''Q.  Now  a  further  question:  Under  those  cir- 
cumstances which  I  have  detailed,  the  panel  raiser 
head  would  not  break  and  disintegrate,  would  it  ? 

"A.     No. 

"Q.  And  the  circumstances  I  have  described  are 
what  you  would  term  normal  operation,  are  they 
not? 

"A.  If  everything  is  right,  and  we  know  it  to 
be  right,  and  I  should  know  it 

''Q.  I  am  talking  about  the  elements  that  I  de- 
tailed; they  are  all  what  you  would  include  in  nor- 
mal ofjeration;  if  not,  tell  me. 

"The  Witness:     A.     I  would  say  yes. 

"Q.  And  under  that  kind  of  operation,  under 
those  circumstances,  the  head  would  not  break,  in 
normal  usage? 

"A.     In  normal  use,  no. 

"Q.  Or  in  use  of  the  kind  I  have  described,  is 
that  right? 

"A.     That  is  right. 
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"Q.  What  could  cause  breakage  of  the  head 
under  the  conditions  I  have  described;  a  weaken- 
ing of  the  head  by  a  blow-hole,  if  the  blow-hole 
were  [462]  large  enough,  at  the  point  down  here 
in  the  base  in  the  arm  could  cause  it,  couldn't  it? 

"A.  Under  normal  usage,  no;  that  head  would 
break  the  first  ten  minutes,  rather  than  wait  two 
or  three  hours,  like  you  say. 

' '  Q.     Now,  you  are  sure  of  that  ? 

"A.     That  is  right;  that  would  break  right  away. 

"Q.  You  have  made  tests  of  defective  heads 
to  see  when  they  would  break,  and  found  that  they 
would  break  right  away;  is  that  it?  What  do  you 
base  your  opinion  on? 

"A.  Something  happened  in  that  head,  in  the 
meantime. 

"Q.  But  what  do  you  base  your  opinion  on,  that 
the  head  would  break  right  away  rather  than  after 
three  hours  usage? 

"A.  It  is  going  just  as  fast  in  ten  minutes  as 
after  three  hours;  I  would  say  it  would  break  im- 
mediately if  it  is  going  to  break  at  all. 

"Q.  And  structural  defects  in  the  steel  could 
cause  it  to  break,  couldn't  it? 

"A.  No,  it  could  not,  under  normal  uses,  as  you 
explained. 

''Q.  Under  nomal  usage,  structural  defects  [463] 
could  never  cause  the  head  to  break? 

"A.  Could  not  cause  the  head  to  break;  that  is 
made  so  substantially,  out  of  cast  steel;  no. 

"Q.     You  are  positive  of  that? 
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*'A,     I  am  sure  of  that. 

"Q.  No  matter  what  the  condition  or  size  of  the 
blow-holes?  A.     That  is  right. 

"Q.     It  doesn't  make  any  difference? 

''A.     It  wouldn't  make  any  diff erencce. " 

''Q.  In  other  words,  if  the  blow-holes  went  half- 
way through  the  steel,  it  wouldn't  make  any  differ- 
ence ? 

"A.  I  have  tried  it  this  morning,  and  it  didn't 
make  any  difference. 

^'Q.     With  blow-holes  through  it? 

"A.  With  a  hole  drilled  through  it,  larger  than 
any  blow-hole. 

"Q.  Now,  at  the  time  your  company  manufac- 
tured the  particular  head  in  issue  here,  you  knew 
that  it  would  be  operated  by  a  workman;  isn't  that 
right?  A.     Oh,   yes. 

"Q.  And  you  also  knew  at  that  time  that  unless 
it  was  structurally  sound  that  it  might  break  [464] 
and  injure  somebody;  is  that  true,  unless  it  was 
structurally  sound, — that  it  might  break  and  injure 
somebody?  A.     It  was  structurally  sound. 

"Q.  Answer  my  question:  You  knew  at  the  time 
you  made  it  that  if  it  were  not  structurally  sound 
it  might  break  and  injure  somebody? 

''A.     What  do  you  mean,  not  structurally  sound? 

''Q.     What  do  you  mean  by  structurally  sound? 

"A.  Structurally  sound  is  the  way  we  make 
them,  design  it. 

"Q.  Then  you  knew  unless  the  head  was  struc- 
turally sound  it  might  break  and  injure  somebody; 
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you  know  that  is  the  case  of  every  tool  you  make? 

*'A,  They  are  structurally  sound;  they  are  in- 
spected. 

''Q.  Let  us  forget  this  particular  head,  for  the 
moment.  You  and  I  don't  see  eye  to  eye,  because 
you  think  I  am  trying  to  do  one  thing,  when  I  am 
trying  to  do  another. 

"Q.  (By  Mr.  Johnston):  In  the  case  of  any 
tool  that  your  company  makes,  if  it  is  not  structur- 
ally sound,  if  it  is  not  propely  made,  it  may  be 
unsafe  for  the  person  who  uses  it; — you  know  that, 
don't  you? 

"The  Witness :  A.  If  it  is  not  structurally  [465] 
sound,  yes. 

"Q.  (By  Mr.  Johnston)  :  And  if  this  particular 
head  had  turned  out  not  to  be  structurally  sound,  it 
might  injure  somebody;  isn't  that  true? 

"A.     No,  not  the  way  it  is  designed." 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  had  gone  over  and  marked  these  pages  and 
checked  them  against  the  notes  of  the  reporter,  and 
so  far  as  we  can  all  tell  those  portions  read  by  the 
reporter  are  the  evidence  that  bears  upon  that  parti- 
cular subject. 

Was  there  any  other  portion  that  you  wanted 
read,  or  are  you  ready  to  retire  and  discuss  the 
matter  further,  in  the  light  of  what  has  been  read? 

Mr.  Caldwell :  Your  Honor,  with  your  permis- 
sion the  jury  feels  they  would  like  the  reporter  to 
read  a  little  further  than  she  did.  The  point  they 
wanted  brought  out  we  were  just  about  up  to.  To- 
ward the  conclusion  of  the  deposition. 
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A  Juror:  I  hope  I  can  make  it  so  it  won't 
sound  improper.  What  I  would  like  to  ask  is 
could  or  should  any  member  of  this  jury  who  has 
some  knowledge  of  the  use  of  machines  draw  any 
conclusions  from  that? 

The  Court:  No,  no  juror  should  bring  into  this 
case  any  of  his  own  knowledge  about  machinery, 
or  anything  of  that  sort. 

The  Juror:  We  should  go  on  the  evidence  pro- 
duced here  ?  [466] 

The  Court:  The  only  evidence  that  can  be  pro- 
duced as  to  the  condition  of  the  machine  is  the 
evidence  in  the  record  and  the  inference  that  you 
can  draw  from  it.  If  a  man  has  mechanical  knowl- 
edge or  mechanical  skill  or  has  operated  this  ma- 
chine, he  has  no  right  to  tell  the  other  jurors  about 
it.  He  is  not  under  oath  as  a  witness.  He  is  a 
juror,  not  a  witness. 

A  Juror:  But,  your  Honor,  I  brought  the  ques- 
tion up  before,  if  your  Honor  pleases,  that  a  juror 
has  the  right  to  doubt  a  witness'  veracity  in  his 
statements. 

The  Court:  That  is  true.  You  have  a  right  to 
disbelieve  the  testimony  of  a  witness.  But  you  have 
no  right,  in  doing  so,  to  substitute  anything  you 
know  in  order  to  impeach  his  testimony. 

The  Juror:     The  only  thing  I  have  said 

The  Court:  I  do  not  want  to  hear  anything 
you  have  said.  You  cannot  disclose  anything  you 
may  have  on  your  mind.  We  are  asking  general 
questions. 
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If  you  do  not  believe  the  testimony  of  a  witness, 
then  you  need  not  accept  it.  But  that  disbelief 
must  arise,  not  by  pitting  your  knowledge  against 
what  he  testified  to,  but  something  which  makes 
his  testimony  improbable  because  it  is  contradicted 
or  goes  contrary  to  ordinary  experience. 

If  a  witness  should  say,  "At  the  present  time  this 
is  a  dark  room,"  you  would  not  have  to  take  his 
word  for  it,  even  [467]  if  he  were  under  oath.  Do 
you  understand? 

The  Juror:     Yes. 

The  Court :  But  if  a  witness  testifies  that  a  cer- 
tain piece  of  machinery  was  in  a  certain  condition 
when  it  left  the  factory,  you  have  no  right  to  say, 
unless  he  is  contradicted  b}^  another  witness,  it  was 
not  in  that  condition. 

I  will  put  it  this  way:  You  have  no  right  to  say 
it  is  not  in  that  condition,  unless  the  testimony  in 
the  record  contradicts  it,  or  unless  it  be  an  object 
which  is  before  you  and  you  can,  by  examining  it, 
say  it  was  in  that  condition.  In  other  words,  a  juror 
is  not  required  to  take  the  testimony  of  a  witness 
which,  by  physical  facts  in  front  of  the  juror  is 
shown  not  to  be  correct.  He  has  no  right  to  sub- 
stitute the  knowledge  he  may  have  generally  as  to 
machinery  for  what  a  witness  testifies. 

Gentlemen,  if  you  have  no  objection,  we  might 
as  well 

Mr.  Olson:  I  have  no  objection  to  the  whole 
deposition. 

The  Court:    have  the  jur}^  take  the  original 
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deposition,  which  is  not  marked  up  except  that  I 
have  indicated  b}^  clips  the  portions  that  were  read. 

Ladies  and  gentlemen  of  the  jury,  remember  if 
you  read  the  deposition  over  to  eliminate  the  argu- 
ments of  counsel  and  the  discussions  of  counsel. 
Sometimes  you  may  have  to  skip  a  whole  page  in 
order  to  find  an  answer  to  a  question. 

Mr,  Callaway:     I  have  no  objection.  [468] 

The  Court:  All  right,  Mr.  Caldwell,  you  take 
the  deposition  along,  if  it  will  help  the  jury.  It 
contains  the  deposition  of  Mr.  Knourek,  also.  If 
it  will  help  you  in  your  discussion  in  the  matter, 
go  ahead  and  use  it. 

Let  the  record  show  the  jury  have  retired  again 
to  resume  their  deliberations. 

(Thereupon,  at  10:05  o'clock  p.m.,  Monday, 
February  20,  1950,  a  recess  was  taken  until  1 :45 
o'clock  a.m.  of  Tuesday,  February  21,  1950.) 

Los  Angeles,  California,  Tuesday,February  21,  1950 
1:45  a.m. 

The  Court:  Let  the  record  show  the  jury  have 
returned. 

Ladies  and  gentlemen,  have  you  arrived  at  a 
verdict "? 

The  Foreman:     We  have. 

The  Court:  Will  you  hand  the  verdict  to  the 
bailiff. 

The  clerk  will  read  the  verdict. 

The  Clerk :     (Reading) 
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"United  States  District  Court,  Southern 
District  of  California,  Central  Division 

"No.  9134- Y  Civil 

"WILLIAM  J.  BYRNE, 

"Plaintiff, 

'Vs. 

"WOODWORKERS  TOOL  WORKS,  a  Corpora- 
tion, 

"Defendant. 

"VERDICT 

"We,  the  Jury  in  the  above-entitled  cause,  find 
in  favor  of  the  plaintiff,  William  J.  Byrne,  and 
against  the  defendant.  Woodworkers  Tool  Works,  a 
corporation;  and  fix  plaintiff's  special  damages  at 
Eight  Thousand  Dollars,  and  fix  plaintiff's  general 
damages  at  One  Thousand  Dollars. 

"Dated:     February  21st,  1950. 

"GEO.  F.  CALDWELL, 

"Foreman  of  the  Jury." 

The  Court:     Do  you  desire  the  jury  polled? 

Mr.  Lopardo:     Yes. 

The  Court :     Poll  the  jury. 

As  your  names  are  called,  please  answer  the  ques- 
tion propounded  to  you. 

The  Clerk:  Israel  H.  Marcus,  is  this  your  ver- 
dict as  presented  and  read? 

Mr.  Marcus:     Yes. 
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The  Clerk :  Iva  M.  Shaheeii,  is  this  your  verdict 
as  presented  and  read? 

Mrs.  Shaheen:     Yes. 

The  Clerk:  Mario  C.  Negri,  is  this  your  verdict 
as  presented  and  read  ? 

Mr.  Negri:     Yes. 

The  Clerk :  Muriel  M.  Treulich,  is  this  your  ver- 
dict as  presented  and  read*? 

Mrs.  Treulich:     Yes. 

The  Clerk:  Owen  K.  Umstead,  is  this  your  ver- 
dict as  presented  and  read? 

Mr.  Umstead:     Yes. 

The  Clerk:  Homer  B.  Terrill,  is  this  your  ver- 
dict as  presented  and  read? 

Mr.  Terrill:     Yes. 

The  Clerk :  Maude  S.  Pande,  is  this  your  verdict 
as  presented  and  read  ?  [471] 

Mrs.  Pande:     Yes. 

The  Clerk:  Mary  A.  Walsh,  is  this  your  verdict 
as  presented  and  read? 

Mrs.  Walsh:     Yes. 

The  Clerk:  Louise  D.  LeVine,  is  this  your  ver- 
dict as  presented  and  read? 

The  Clerk:  Geraldine  Gale,  is  this  your  verdict 
as  presented  and  read  ? 

Mrs.  Gale:     Yes. 

The  Clerk :  Jane  A.  Babcock,  is  this  your  verdict 
as  presented  and  read  ? 

Mrs.  Babcock:     Yes. 

The  Clerk:  George  T.  Caldwell,  is  this  your  ver- 
dict as  presented  and  read? 
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Mr.  Caldwell:     Yes. 

The  Court:  The  clerk  will  enter  and  record  the 
verdict. 

Ladies  and  gentlemen  of  the  jur}",  I  desire  to 
thank  you  for  your  services  in  this  matter.  I  regret 
the  case  kept  you  out  so  long.  However,  as  I  stated 
to  you  earlier  in  the  evening,  if  you  had  informed 
me  before  you  went  to  dinner  that  there  was  no 
possibility  of  a  verdict  I  would  have  discharged  you. 
I  did  not  want  to  discharge  you  when  I  received 
the  first  message  in  the  afternoon.  I  felt  there  was 
still  a  possibility  of  a  verdict.  You  knew  at  all 
times  [472]  all  you  had  to  do  was  state  to  the  court 
you  had  reached  an  impasse  and  the  court  would 
have  discharged  you.  You  chose  to  remain  and 
work  the  matter  out.  I  want  to  thank  you  for  your 
efforts  in  this  matter. 

You  will  be  excused  until  further  notice. 

The  Court  will  stand  adjourned.  Stay  of  execu- 
tion will  be  granted  for  a  period  of  10  days,  until 
such  motions  as  are  necessary  have  been  made. 
Counsel  will  give  notice  and  then  we  will  fix  the 
time  for  the  ruling.  I  will  fix  time  for  any  argu- 
ment and  ruling  on  the  reserved  motion  for  the  same 
time. 

Mr.  Lopardo:  How  many  days  do  we  have  to 
give  1 

The  Court :  The  same  as  for  the  motion  for  a  new 
trial.  There  is  no  limit  as  to  my  power.  I  merely 
set  it  for  the  same  date.  Your  notice  must  be  given, 
and  afterwards  there  is  no  time  limit. 
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Certificate 

I  hereby  certify  that  I  am  a  duly  appointed,  quali- 
fied and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  13th  day 
of  April  A.D.,  1950. 

/s/  VIRGINIA  K.  PICKERING, 
Official  Reporter. 

[Endorsed]  :     Filed  April  19,  1950. 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  9134-Y  Civil 

WILLIAM  J.  BYRNE, 

Plaintiff, 

vs. 

WOODWORKERS  TOOL  WORKS, 

Defendant. 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
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nia,  do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  116,  inclusive,  contain  the  original 
Amended  Complaint  for  Personal  Injuries;  Sum- 
mons and  Return  of  Service;  Notice  of  Motion  to 
Dismiss  Action  and  Quash  the  Return  of  Service  of 
Summons;  Affidavits  of  E.  H.  Preuer,  Robert  E. 
Dunne,  Ray  Taylor  and  William  R,  Walker;  Sec- 
ond Amended  Complaint  for  Personal  Injuries; 
Answer  to  Second  Amended  Complaint;  Motion  to 
Dismiss  First  Count  or  Cause  of  Action  of  Second 
Amended  Complaint  and  for  a  More  Definite  State- 
ment; Notice  of  Motion;  Decision  on  Motions; 
Stipulation  re  Deposition ;  Requested  Jury  Instruc- 
tions Refused  by  the  Court;  Verdict;  Judgment  on 
Verdict;  Notice  of  Entry  of  Judgment;  Motion  for 
Judgment  non  obstante  veredicto  and  for  New 
Trial;  Motion  to  Amend  Verdict  and  Affidavit  of 
George  F.  Caldwell;  Amended  Judgment  on  Ver- 
dict Notice  of  Entry  of  Amended  Judgment ;  Suj^er- 
sedeas  Bond;  Notice  of  Aj^peal  and  Desigiiation  of 
Record  on  Appeal  and  full,  true  and  correct  copies 
of  Minute  Orders  Entered  March  21,  1949,  and 
March  13,  1950,  which,  together  with  original  plain- 
tiff's exhibits  1,  2,  2-A  to  2-D,  inclusive,  3  to  9,  in- 
clusive, and  original  defendant's  exhibits  A  to  G, 
inclusive,  and  original  reporter's  transcripts  of  pro- 
ceedings on  March  21, 1949,  February  16,  17  and  20, 
1950,  and  March  13,  1950,  transmitted  herewith, 
constitute  the  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
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certifying   the   foregoing   record   amount   to   $2.40 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  15th  day  of  May,  A.D.  1950. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]      By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed]  :  No.  12548.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Woodworkers  Tool 
Works,  a  corporation,  Appellant  vs.  William  J. 
Byrne,  Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

Filed  May  16,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals, 
Ninth  Circuit 

No.  12548 

WOODWORKERS  TOOL  WORKS,  a  corporation, 

Appellant, 

vs. 

WILLIAM  J.  BYRNE, 

Appellee. 

DESIGNATION  OF  RECORD 

Conies  Now  the  appellant  Woodworkers  Tool 
Works,  a  corporation,  and  designates  its  record  on 
appeal  as  follows: 

1.  The  entire  Clerk's  Transcript  as  certified  in 
the  lower  court. 

2.  All  of  the  Reporter's  Transcripts  consisting 
of  three  volumes  dated  on  the  front  cover  thereof  as 
follows:  February  16,  1950,  February  17,  1950,  and 
February  20,  1950,  respectively. 

3.  The  following  documentary  exhibits  intro- 
duced by  the  jjlaintiff — Exhibits  number  3,  6,  7,  8 
and  9. 

4.  The  following  documentary  exhibits  intro- 
duced by  the  defendant— Exhibits  ''A,"  *^C,"  and 

No  depositions,  whether  or  not  designated  as  ex- 
hibits are  to  be  printed  for  the  reason  that  the 
material  portions  of  all  depositions  were  read  into 
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the  record  and  are  a  part  of  the  Reporter's  Tran- 
script. 

TRIPP  &  CALLAWAY, 

By  /s/  HULEN  C.  CALLAWAY, 

Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  23,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

MOTION  TO  CONSIDER  EXHIBITS  IN 
ORIGINAL  FORM 

Comes  Now  Woodworkers  Tool  Works  and  moves 
the  above-entitled  court  for  permission  to  have  the 
following  enumerated  exhibits  considered  in  their 
original  form  without  the  necessity  of  having  photo- 
graphs there  of  included  in  the  record : 

Plaintiff's  exhibits  1,  2,  2-A,  2-C,  2-D,  4  &  5, 
3,  6,  7,  8  and  9. 

Defendant's  exhibits  "B,"  "E"  &  "P,"  "C" 
and^'D." 

TRIPP  &  CALLAWAY, 

By  /s/  HULEN  C.  CALLAWAY, 
Attorneys  for  Appellant. 
It  Is  So  Ordered : 

/s/    WILLIAM  DENMAN, 

Chief  Judge,  United  States 
Court  of  Appeals. 

/s/  WILLIAM  HEALY, 

Judge,   United   States   Court 
of  Appeals. 

WM.  E.  ORR, 

Judge,    United    States   Court 
of  Appeals. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  June  15,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Comes  Now  the  appellant  Woodworkers  Tool 
Works,  a  corporation,  and  states  the  points  on 
which  it  intends  to  rely  on  appeal  as  follows : 

1.  It  was  error  for  the  trial  court  to  deny  ap- 
pellant's motion  to  dismiss  action  and  quash  the 
return  of  service  of  summons,  for  the  reason  that 
there  never  w^as  any  service  of  process  upon  Wood- 
workers Tool  Works  or  any  of  its  agents. 

2.  The  verdict  of  the  jury  was  contrary  to  law 
in  that  the  special  damages  awarded  to  appellee  were 
in  excess  of  those  pleaded  or  proven. 

3.  There  was  no  evidence  of  negligence  on  the 
part  of  appellant. 

4.  There  was  no  evidence  showing,  or  tending 
to  show,  a  causal  connection  between  the  breaking 
of  the  Champion  Panel  Raiser  Head  and  the  injury 
of  the  appellee. 

5.  It  was  error  for  the  trial  court  to  instruct  the 
jury  that  the  doctrine  of  Res  Ipsa  Loquitur  was 
applicable. 

6.  It  was  error  for  the  trial  court  to  permit  the 
Foreman  of  the  Jury  to  impeach  the  verdict  of  the 
jury. 

TRIPP  &  CALLAWAY, 

By  /s/  HULEN  C.  CALLAWAY, 

Attorneys  for  Appellant. 

Affidiavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  May  23,  1950. 
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